No 349

House of Representatives

Supplementary
Order Paper

Tuesday, 3 September 2013

Family Court Proceedings Reform Bill

Proposed amendments for the consideration
of the Committee of the whole House

Key:
o this is inserted text
o this is deleted text

Note: This Supplementary Order Paper shows amendments
to the Bill that are being proposed by the Minister for the
purposes of consideration in Committee of the whole House.
This document does—

. NOT have official status in terms of unamended text

. NOT have the status of an as-reported version of the Bill.

90—2/SOP No 349 1



Proposed amendments to the
Family Court Proceedings Reform Bill

Explanatory note

This Supplementary Order Paper makes various amendments to
the Family Court Proceedings Reform Bill. Some are minor or
technical amendments, which are general drafting refinements and
improvements. Other amendments are of a more substantial nature
and are listed below.

Payments to professionals

The provisions in the Bill relating to the fees and expenses of a lawyer
appointed to represent a child, a lawyer appointed to assist the court,
and a person appointed under the Care of Children Act 2004 to write
a report are amended as follows:

. if no regulations are made determining the fees and expenses
payable to a lawyer appointed to represent a child or to
assist the court, the fees and expenses are determined by the
Registrar of the court:

. if no regulations are made determining the fees and expenses
payable to a person appointed under the Care of Children
Act 2004 to prepare a cultural, medical, psychiatric, or
psychological report, the fees and expenses are determined by
the Registrar of the court:

. the provisions not yet in force in the Care of Children
Amendment Act 2013, the Child Support Amendment Act
(No 2) 2013, and the Family Proceedings Amendment Act
2013 requiring the court to order parties to contribute toward
the costs of a lawyer appointed to represent a child (other
than in cases of serious hardship) are integrated with related
provisions of this Bill to avoid discord between the various
amendments (and those Amendment Acts are repealed):

. the court may not order the parties to contribute toward the
fees and expenses of a lawyer appointed to assist the court if
the lawyer was appointed to provide independent advice on
any complex legal issue:

. the provisions enabling a Registrar to enter into an
arrangement with a party for the payment of cost contributions
are deleted.

(See clauses 21 and 24, new sections 131 and 135 to 135C of the
Care of Children Act 2004; clause 53(2), new section 81(24) of
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the Domestic Violence Act 1995; clause 73, new sections 226B
to 226F of the Child Support Act 1991; clause 79, new section
162 of the Children, Young Persons, and Their Families Act 1989;
clause 87, new sections 162B, 162C, and 162E of the Family
Proceedings Act 1980; clause 94, new section 37A(2)(a) of the
Property (Relationships) Act 1976; clause 99, new section 65B of
the Protection of Personal and Property Rights Act 1988).

Appeals

Section 143 of the Care of Children Act 2004, section 120 of the
Child Support Act 1991, and section 174 of the Family Proceedings
Act 1980, which afford rights of appeal to the High Court, are
amended. The amendments provide that no appeal may be made
to the High Court in respect of a decision by a court to appoint, or
direct a Registrar to appoint, a lawyer to represent a child or assist
the court. Additionally, in proceedings under the Care of Children
Act 2004, no appeal may be made in respect of a decision by a
court to request a person to write a cultural, medical, psychiatric, or
psychological report, or in respect of a direction that parties may or
may not be represented at a settlement conference (clause 28B(2)
and (3), new section 143(34); clause 724, new section 120(14A4);
clause 88A4B, new section 174(14)).

Amendments to Care of Children Act 2004

The provisions in Part I of the Bill relating to the Care of Children
Act 2004 are amended as follows:

. a Family Court Judge may, only on 1 occasion during a
proceeding under the Care of Children Act 2004, direct that—
. the parties attend family dispute resolution (clause 9,
new section 46D(4)):
. a settlement conference be convened (clause 9, new
section 46K):
. the maximum number of counselling sessions is to be

determined by regulations or, if no regulations are made, by
the Registrar of the court (clause 9, new section 46GA; clause
29, new section 147(2)(ada)):

. fees and expenses of counsellors are to be determined by
regulations or, if no regulations are made, by the Registrar of
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the court (clause 9, new section 46H, clause 29, new section
147(2)(ae)):

on the direction of a Judge, an interim parenting order becomes
a final parenting order on its expiry if a party or the lawyer
appointed to represent the child (if any) does not wish to be
heard (clause 12, new section 494B):

provision is made for certain forms to be approved by the

Secretary for Justice instead of being prescribed in the Family
Courts Rules 2002 (clauses 6(2), 64, 134, 194, 19B, and 28D).

Family dispute resolution

The provisions in Part 3 of the Bill relating to family dispute
resolution are amended as follows:

the approval of an organisation as an approved dispute
resolution organisation may be made subject to terms and
conditions (clause 58(3)):

the appointment of an FDR provider by an approved dispute
resolution organisation continues during any period that the
organisation’s approval is suspended (clause 59A4(1)):

the appointment of an FDR provider by an approved dispute
resolution organisation continues for a period of 6 months after
that organisation’s approval is cancelled (clause 59A4(2)):

the appointment of an FDR provider may be suspended or
cancelled on prescribed grounds (clauses 604A and 60E(da)):

dispute resolution forms will not be prescribed but will be
approved by the Chief Executive of the Ministry of Justice
(clause 56, definition of family dispute resolution form,
amended, and clause 60E(e) deleted).

Amendment to Legal Services Act 2011

Legal aid will not be available to a person proposing to commence
proceedings under the Care of Children Act 2004, or to a respondent
in such proceedings who is preparing a notice of intention to appear
or notice of defence (clause 71(1), new section 7(34)(c) deleted).
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Departmental disclosure statement

The Ministry of Justice considers that a departmental disclosure
statement is not required to be prepared for this Supplementary
Order Paper.

The Honourable Minister, in Committee, to propose the
amendments shown in the following document.
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Subpart 5—Amendments to Protection of Personal and
Property Rights Act 1988
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65B  Payment of lawyer appointed under section 65A 104
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Section 88 amended (Procedure on review) 106
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The Parliament of New Zealand enacts as follows:

(1)

)

16

Title
This Act is the Family Court Proceedings Reform Act 2013.

Commencement

The following provisions come into force on the day after the

date on which this Act receives the Royal assent:

(a) section 9, to the extent only that it inserts new sec-
tions 46EA, 46EB, and 46FA into the Care of Children
Act 2004:

(b) section 29(1)_and (5):

(ba) section 35:

(c) section 51(1):

(d) section 52A, to the extent only that it inserts the Part
2A heading, new sections 51A and 51B, and the
cross-heading above section 51B into the Domestic
Violence Act 1995:

(e) section 54(1):

(f)  Part 3, except section 60B_and 60C.

The rest of this Act comes into force on a date appointed by

the Governor-General by Order in Council, and 1 or more

Orders in Council may be made bringing different provisions

into force on different dates.
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)

(44
‘4(1)

“(2)

“G)

“(4)

Any provision that has not earlier been brought into force
comes into force on 1 October 2014.

Part 1
Amendments to Care of Children Act
2004

Principal Act
This Part amends the Care of Children Act 2004 (the princi-
pal Act).

Sections 4 and 5 replaced
Replace sections 4 and 5 with:

Child’s welfare and best interests to be paramount

The welfare and best interests of a child in his or her particu-

lar circumstances must be the first and paramount consider-

ation—

“(a) in the administration and application of this Act, for
example, in proceedings under this Act; and

“(b) in any other proceedings involving the guardianship of,
or the role of providing day-to-day care for, or contact
with, a child.

Any person considering the welfare and best interests of a
child in his or her particular circumstances—
“(a) must take into account—

“@) the principle that decisions affecting the child
should be made and implemented within a time
frame that is appropriate to the child’s sense of
time; and

“(i1) the principles in section 5; and

“(b) may take into account the conduct of the person who
is seeking to have a role in the upbringing of the child
to the extent that that conduct is relevant to the child’s
welfare and best interests.

It must not be presumed that the welfare and best interests
of a child (of any age) require the child to be placed in the
day-to-day care of a particular person because of that person’s
gender.

This section does not—
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“5

(GSA
‘4(1)

18

“(a) limit section 6 or 83, or subpart 4 of Part 2; or
“(b) prevent any person from taking into account other mat-
ters relevant to the child’s welfare and best interests.

Principles relating to child’s welfare and best interests
The principles relating to a child’s welfare and best interests
are that—

“(a) a child’s safety must be protected and, in particular, a
child must be protected from all forms of violence (as
defined in section 3(2) to (5) of the Domestic Violence
Act 1995) from all persons, including members of the
child’s family, family group, whanau, hapi, and iwi:

“(b) achild’s care, development, and upbringing should be
primarily the responsibility of his or her parents and
guardians:

“(c) achild’s care, development, and upbringing should be
facilitated by ongoing consultation and co-operation be-
tween his or her parents, guardians, and any other per-
son having a role in his or her care under a parenting or
guardianship order:

“(d) achild should have continuity in his or her care, devel-
opment, and upbringing:

“(e) achild should continue to have a relationship with both
of his or her parents, and that a child’s relationship with
his or her family group, whanau, hapt, or iwi should be
preserved and strengthened:

“(f) a child’s identity (including, without limitation, his or
her culture, language, and religious denomination and
practice) should be preserved and strengthened.

Domestic violence to be taken into account
This section applies if—
“(a) an application is made to the court for—
“(i) a guardianship order under section 19 or 27; or
“(i1) a direction under section 46L in relation to a
guardianship dispute; or
“(ii1) a parenting order under section 48; or
“(iv) avariation of a parenting order under section 56;
and
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“(2)

“7

“TA
“(h
“2)
“G)
“(4)

“(b) a final protection order made under section 14 of the
Domestic Violence Act 1995 is, or at any time has been,
in force against 1 or more parties to the application.

In taking into account the principle in section 5(a), the court

must have regard in particular to the following matters:

“(a) whether the protection order is still in force:

“(b) the circumstances in which the protection order was
made:

“(c) any written reasons given by the Judge who made the
protection order for his or her decision.”

Section 7 replaced (Lawyer to act for child)

Replace section 7 with:

Appointment of lawyer to represent child in proceedings

A court may appoint, or direct the Registrar of the court to ap-

point, a lawyer to represent a child who is the subject of, or

who is a party to, proceedings (other than criminal proceed-

ings) under this Act if the court—

“(a) has concerns for the safety or well-being of the child;
and

“(b) considers an appointment necessary.

Lawyers acting for parties

A lawyer may act for a party to a proceeding under this Act
that is to be heard and determined in a Family Court only as
provided in subsections (2) to (5A).

A lawyer may act for a party to a proceeding commenced by
an application made under subpart 4 of Part 2.

A lawyer may act for a party to a proceeding if that party is

the Crown.

A lawyer may act for a party to a proceeding that is—

“(a) commenced by an application made without notice until
such time (if at all) as a Family Court Judge directs that
the application proceed on notice:

“(b) commenced by an application made on notice from such
time (if at all) as a Family Court Judge directs that—
“(i) the application proceed as if it were an applica-

tion made without notice; or
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“(3

“(i1) the application be heard by the court in conjunc-
tion with an application that is filed under any
other Act; or

“(ii1) the application proceed to a hearing:

“(c) commenced by an application made without notice that
a Family Court Judge has directed proceed on notice,
from such time (if at all) as the Judge makes a direction
of a kind specified in paragraph (b)(ii) or (iii).

A lawyer may act for a child who is a party to a proceeding if

the lawyer has been appointed by the court under section 7

to represent that child.

“(5A) A lawyer may act for a party at a settlement conference con-

“(5B)

“(6)

“(7)

20

vened under section 46K if a Judge directs that the parties
may be represented at that conference.

A direction referred to in subsection (5A) may be made by

a Judge if the Judge considers that—

“(a) atleast 1 of the parties needs legal representation at the
settlement conference; and

“(b) the parties having legal representation at the settlement
conference will be likely to facilitate settlement of the
issues in dispute by agreement between the parties.

In this section,—

“act, in relation to a party, means—

“(a) to sign any document for the party:

“(b) to file any document for the party:

“(c) to accept service for the party:

“(d) to represent the party in court, or otherwise attend with
the party before a Judge or Registrar

“defended proceeding means a proceeding it which a re-

spondent 1s defending or oppostng the appheatron

“party to a proceeding includes a party to a proposed pro-

ceeding.

To avoid doubt, nothing in this section prevents a lawyer

from—

“(a) giving legal advice to a party:

“(b) preparing any document for a party:

“(c) conducting negotiations for a party.
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“7B Duties on of lawyer for proposed party when giving advice

(1)

A lawyer for a person who ts proposing to commencee proceed=

ings under seetion 46L; 48; or 56 providing legal advice to

a person about arrangements for the guardianship or care of a

child, or both, must ensure that the person is aware of—

“(a) the need for the child’s welfare and best interests to be
the first and paramount consideration when settling ar-
rangements; and

“(b) the mechanisms for assisting resolution of family dis-
putes; and

“(c) the steps for commencing the a proceeding under this
Act and subsequently pursuing the proceeding through
the court process to obtain a resolution; and

“(d) the types of directions and orders that the court may
make if a proceeding is commenced.”

Section 8 amended (Interpretation)

In section 8, insert in their appropriate alphabetical order:
“approved counselling organisation means a counselling or-
ganisation that is approved by the Secretary under section
46EA

“counselling services means counselling services provided by
a counsellor for the purposes specified in section 46E(2)
“counsellor means a person who is appointed as a counsellor
under section 46FA

“parenting information programme means a programme
specified as a parenting information programme in regulations
made under this Act”.

In section 8, repeal the definition of prescribed.

Section 23 amended (Appointment of eligible spouse or
partner of parent as additional guardian)

In section 23(5), replace “the prescribed form” with “a form
approved by the Secretary”.

Section 40 amended (Agreements between parents and
guardians)
Replace section 40(1) with:
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“(1)

“46C

“(D

“2)

“G)

A party to an agreement to which subsection (2) applies may
seek to have the terms of the agreement embodied in an order
of the court that may be enforced, as provided in subsections
(3) and (4).”

Sections 44 to 46 and cross-heading above section 44
repealed

Repeal sections 44 to 46 and the cross-heading above section
44.

New sections 46C to 46L. and cross-headings inserted
After section 46B, insert:

Certain children may seek review of parent’s or
guardian’s decision or refusal to give consent

A child of or over the age of 16 years who is affected by a de-
cision or by a refusal of consent by a parent or guardian in an
important matter may (unless the child is under the guardian-
ship of the court) apply to a Family Court Judge, who may, if
he or she thinks it reasonable in all the circumstances to do so,
review the decision or refusal and make any order in respect
of it that he or she thinks fit.

A consent given by a Family Court Judge under this section
has the same effect as if it had been given by the parent or
guardian.

This section does not apply where a parent or guardian refuses
to give consent to a child’s marriage, civil union, or entry into
a de facto relationship. In those cases, sections 18 to 20 of the
Marriage Act 1955, sections 19 and 20 of the Civil Union Act
2004, and section 46A of this Act, respectively, apply instead.

“Family dispute resolution

“46CA Meaning of family dispute resolution

22

In sections 46CB and 46D, family dispute resolution, fam-
ily dispute resolution form, and family disptte resolution
provider FDR provider have the meanings given to them
by Part 3 of the Family Court Proceedings Reform Act
2013.
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“46CB Family dispute resolution mandatory before

“(D)
“(2)

commencement of proceedings
This section applies to an application under section 46L or
48 of the €are of Children Aet 2604.

The application must be accompanied by a family dispute
resolution form_that has been signed by a family dispute
resotutionr an FDR provider within the preceding 12 months.

“(2A) Subsection (2) does not apply if subsection (3) applies.

“(3) A family dispute resolution form is not required to accompany
an application that—

“(a) 1isinresponse to an application that another party to the
proceedings has made for an order under section 46L
or 48 of the €are of Children Act 2004; or

“(b) 1is without notice; or

“(c) is for a consent order; or

“(d) seeks the enforcement of an existing order; or

“(e) relates to a child who is the subject of proceedings al-
ready begun under Part 2 of the Children, Young Per-
sons, and Their Families Act 1989; or

“(f) is accompanied by an affidavit providing reasonable
grounds to behieve that— that provides evidence of
either of the following matters:

“@) thatatleast 1 of the parties to the family dispute is
unable to participate effectively in family dispute
resolution:

“(i1) that at least 1 of the parties to the family dispute,
or a child of one of the parties, has been subject
to domestic violence by one of the other parties
to the dispute.

“(4) A Registrar may refuse to accept for filing an application that is
accompanied by an affidavit of the kind referred to in subsec-
tion (3)(f) if the affidavit does not provide sufficient evidence
of either of the matters set out in subparagraphs (i) and (ii)
of that paragraph.

“(5) A Registrar who is unsure, under subsection (4), whether to

refuse to accept an application for filing may refer that appli-
cation and accompanying affidavit to a Judge, and the Judge
must determine whether the affidavit provides sufficient evi-
dence of either of the matters set out in subsection (3)(f).
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“46D Family dispute resolution after proceedings commenced

“(h)

“(2)

“G)

“(4)

This section applies after an application has been made to a
Family Court for—

“(a) a direction under section 46L; or

“(b) a parenting order under section 48.

A At any time before the application is finally determined, a
Family Court Judge may direct the parties to attend family
dispute resolution.

A direction under subsection (2) may only be made by a

Judge if—

“(a) the Judge considers that there is a reasonable prospect
that family dispute resolution will assist the parties in
reaching an agreement on the resolution of the matters
in dispute; and

“(b) the parties—

“(i) have not participated in family dispute resolution
in the preceding 12 months; or

“(i1) have participated in family dispute resolution in
the preceding 12 months but consent to the direc-
tion being made.

A direction under subsection (2) may be made only once.

“46E
6‘( 1)

“2)

“G)

24

“Counselling

Counselling after proceedings commenced

This section applies after an application has been made to a
Family Court for—

“(a) a direction under section 46L; or

“(b) a parenting order under section 48.

A Family Court Judge may direct the Registrar of the court to
refer the parties to the application to counselling services for
either or both of the following purposes:

“(a) to improve the relationship between the parties; and:
“(b) to encourage compliance with any direction or order

stbseqttentlty made by the court.
A direction under subsection (2) may only be made by a
Family Court Judge if the Judge considers that the provision
of counselling services is the best means of assisting the par-
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“(4)

“©)

ties with their relationship and or the implementation of any
decision of the court, or both of those matters.

A Family Court Judge may make a direction under subsec-

tion (2)—

“(a) atany stage of the proceedings, including when making
a final order; but

“(b) once only.

On receipt of a direction under subsection (2), the Registrar

must—

“(a) arrange for the parties to be referred to a counsellor or
an approved counselling organisation; and

“(b) inform the parties accordingly.

“46EA Approval of counselling erganisations organisation

“(D)

“2)

“(3)

The Secretary may, by notice in the Gazette, approve any or-
ganisation (whether incorporated or unincorporated) as an ap-
proved counselling organisation.

In deciding whether to approve an organisation under subsec-
tion (1), the Secretary must apply any criteria prescribed by
regulations made under section 147(2)(aa).

An approval under subsection (1) may be made on any terms

and conditions the Secretary thinks fit.

“46EB Suspension or cancellation of approval of counselling

“(1)

“(2)

organisations_organisation
The Secretary may, by notice in the Gazette, suspend or cancel

the approval of an organisation as an approved counselling
organisation on any ground prescribed by regulations made
under section 147(2)(ab).

If under subsection (1) the Secretary suspends the approval

“46F

of an organisation, the organisation is not an approved coun-
selling organisation during the period for which the approval

is suspended.

Duties of approved counselling organisation
An approved counselling organisation to which any parties are
referred under section 46E(5){b)(a) must—

90—2/SOP No 349 25



Proposed amendments to the
Part 1 cl9 Family Court Proceedings Reform Bill

“(a) nominate a counsellor to provide counselling services
to the parties; and
“(b) arrange for the counsellor to meet with the parties.

“46FA Appointment of counsellors

“(1) The Secretary or an approved counselling organisation may
appoint a person as a counsellor if the Secretary or approved
counselling organisation is satisfied that the person is qualified
and competent to provide counselling services.

“(2) In deciding whether a person meets the criteria in subsec-
tion (1), the Secretary or approved counselling organisation
must apply the qualification and competency requirements
prescribed by regulations made under section 147(2)(ac)

and (ad).

“46G Privilege

“(1) This section applies to a statement a party makes to a coun-
sellor for the purpose of enabling the counsellor to provide
counselling services.

“(2) No evidence of the statement is admissible in any court or
before any person acting judicially.

“(3) A counsellor commits an offence and is liable on conviction to
a fine not exceeding $500 who discloses to any other person a
statement made to the counsellor for the purpose of enabling
the counsellor to provide counselling services.

“46GA Number of sessions of counselling
The maximum number of sessions of counselling to be carried
out under section 46E must be determined in accordance with
regulations made under section 147(2)(ada) or, if no such
regulations are made, by the Registrar of the court.

“46H Counselling fees and expenses
Fees in respect of counselling carried out under section 46E,

and reasonable expenses incurred, are payable otit of publte
money appropriated by Parliament for the purpose: must—
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“(a) be determined in accordance with regulations made
under section 147(2)(ae) or, if no such regulations
are made, by the Registrar of the court; and

“(b) be paid in accordance with that determination out of
public money appropriated by Parliament for the pur-

0se€.

“Parenting information programmes

“461 Judge may direct party to undertake parenting
information programme

“(1) Atany time after an application has been made to the court for
a parenting order under section 48, a Family Court Judge may
direct 1 or more parties to the application to attend a parenting
information programme.

“(2) However, the Family Court Judge may not make a direction
under subsection (1) in respect of a party if that party has
undertaken a parenting information programme within the pre-
ceding 2 years.

“Settlement conferences

“46J Purpose of settlement conferences
The purpose of a settlement conference is to enable a Family
Court Judge to—
“(a) ascertain whether any or all of the issues in dispute be-
tween the parties can be settled; and
“(b) settle those issues.

“46K Settlement conferences

“H Ascttlement conference may be convened on the directionofa
Judge at any time before a proceeding s set down for hearing:

“(1) A Family Court Judge may, before the hearing of a proceeding,
direct the Registrar to convene a settlement conference.

“(1A) However, a settlement conference may be convened under
subsection (1) on 1 occasion only, but may be adjourned at
any time and to any place.
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“2)

“G)

“46L
“( 1)

“(2)
“G)

“(4)

10

“4TA
“( 1 )

“2)

28

A At a settlement conference, a Family Court Judge may, with
the consent of the parties, make an order settling some or all
of the issues in dispute between the parties.

Before a party consents to the making of an order, a Family
Court Judge may advise that party to obtain legal advice.

A Judge may adjourn a settlement conference to enable a party
to obtain tegatl adviee:

“Guardianship disputes

Disputes between guardians

If 2 or more guardians of a child are unable to agree on a matter
concerning the exercise of their guardianship, any of them may
apply to the court for its direction.

An application under subsection (1) must be made to a Fam-
ily Court unless subsection (3) applies.

An application under subsection (1) must be made to the
High Court, and the High Court has exclusive jurisdiction to
settle the dispute, where,—

“(a) under an order of the High Court, 2 or more persons are
guardians of, or have the role of providing day-to-day
care for, a child, and that order has not been removed
into a Family Court under section 127; or

“(b) the a child is under the guardianship of the High Court.

On an application under subsection (1), the court may make

any order relating to the matter that it thinks proper.”

New sections 47A and 47B inserted

After section 47, insert:

Mandatory statement in applications

This section applies to an application for a parenting order
under section 48.

The application must include a statement made by or on behalf
of the applicant for the order about whether and how the order
can and should provide for any other person or persons to have
the role of providing day-to-day care for, or contact with, the
child.
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“47B Mandatory statement and evidence in applications

“(h)

“(2)

“G)
“(4)

“(4)

This section applies to—

“(a) an application for a parenting order under section 48:

“(b) an application to vary a parenting order under section
56.

The application must include a statement made by or on behalf
of the applicant for the order—
“(a) that the applicant has undertaken a parenting informa-
tion programme within the preceding 2 years; or
“(b) that the applicant is not required to undertake a parent-
ing information programme because—
“() the applicant is unable to participate effectively
in a parenting information programme; or
“(i1) the applicant is making the application without
notice.

Evidence in support of a statement made under subsection
(2)(a) or (b)(i) must be included in the application.

A Registrar may refuse to accept an application if the Regis-
trar considers that the evidence provided does not adequately
support the statement.”

Section 48 amended (Parenting orders)
Repeal section 48(4) to (6)-

Section 48 amended (Parenting orders)
Replace section 48(4) to (6) with:

A parenting order (whether an interim parenting order or a fi-

12

“49
‘G( 1)

nal parenting order) may be made subject to any terms or con-
ditions the court considers appropriate (for example, a condi-
tion requiring a party to enter into a bond).”

Section 49 replaced (Applications to include statement on
others’ involvement)

Replace section 49 with:

Interim parenting orders

At any time before an application for a parenting order is fi-
nally determined in the Family €Court a court, a Judge may
make an interim parenting order that has effect until—
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“(2)

“49A

“(h)

“2)

“(a) a specified date; or

“(b) a specified event; or

“(c) itis replaced by—
“@) another interim order; or
“@i1) a final order.

However, a Judge must not make an interim order unless the
Judge is satisfied that an interim order serves the welfare and
best interests of the child better than a final order.

Interim parenting order where parent has neither does

not have day-to-day care ner for, or contact with, child

This section applies if—

“(a) an interim parenting order is made; and

“(b) the parents of the child in respect of whom the interim
parenting order is made are parties to the order; and

“(c) under the interim parenting order, one of the parents
has neither the role of providing day-to-day care for nor
contact with the child.

If this section applies, the court must, as soon as practicable,
assign a hearing date that is not more than 3 months after the
date of the interim parenting order, and at the hearing on that
date the court may replace the interim order with—

“(a) a further interim order; or

“(b) a final parenting order.

“49AB Interim parenting order may become final order on

“()

specified date
When making an interim parenting order that has effect until

“(2)

a specified date (the specified date), a Family Court Judge
may direct that the interim parenting order is to become a final
parenting order on the specified date unless before that date a
party to the proceeding or any lawyer appointed under section
7 notifies the court that he or she wishes to be heard.

If a party to the proceeding or any lawyer appointed under

30

section 7 does not, before the specified date, notify the court
that he or she wishes to be heard, the interim parenting order
becomes a final parenting order on the specified date.
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“(3)

When an interim parenting order becomes a final parenting

“49B
6‘( 1)

“2)

13

13A

order under subsection (2), the final parenting order comes
into effect immediately.

Final parenting orders

At any time during a proceeding, a Judge may make a final
parenting order if the parties consent.

When an application for a parenting order is finally determined
i by the Family €ourt court, a Judge must make a final par-
enting order.

A final parenting order may be made subjeet to any terms and
condittons the cotirt considers appropriate {for exampte; acon=
ditton requiring a party to enter into a bond)=>

Section 51 amended (Court must consider protective
conditions in certain cases)
Repeal section 51(3).

Section 55 amended (Content and explanation of

14

“57

“(D)

“2)

“0)

parenting orders)
In section 55(1)(b), replace “the prescribed form” with “a form
approved by the Secretary”.

Sections 57 to 62 and cross-heading above section 58
replaced

Replace sections 57 to 62 and the cross-heading above section
58 with:

Variation of final parenting order by consent
memorandum instead of application

This section applies if the parties to a final parenting order
made under this Act agree to a variation of the order, or to a
variation of any term or condition to which the order is subject
(the proposed variation).

A party to the final parenting order may, instead of applying
under section 56 for a variation of the order, file a consent
memorandum seeking an order in terms of the proposed vari-
ation.

The consent memorandum must—
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“(4)

(658

“59
“( 1)

32

“(a) set out the proposed variation; and

“(b) state that all persons affected by the final parenting order
(other than children) agree to the proposed variation;
and

“(c) be signed by all parties.

On the filing of a consent memorandum, the Registrar may

make and seal an order varying the final parenting order in

terms of the proposed variation set out in the memorandum.

“Supervised contact

Interpretation
In this section and sections 59 and 60,—

“approved provider means a supervised contact service
provider who is—
“(a) approved—

“(i) by the chief executive as a community service
under section 403 of the Children, Young Per-
sons, and Their Families Act 1989; or

“(i1) by the Secretary; or

“(ii1) by an officer of the court appointed under section
8(2) of the Family Courts Act 1980; and

“(b) nominated by the court or Registrar for the particular
case

“supervised contact means direct (that is, face-to-face) con-

tact between a party and a child, being contact that occurs—

“(a) under the supervision of an approved provider; or

“(b) in the immediate presence of a person approved by the
court (for example, a relative, a friend of the family of
the child, or any other person whom the court considers
suitable).

Court may order supervised contact

This section applies if the court—

“(a) 1s making or varying a parenting order determining the
time or times when a person may have contact with a
child; and

“(b) is not satisfied that the child will be safe with that per-
son.
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“2)

(660
cc( 1)

“2)

“G)

15

16

17

The court may make an order for supervised contact between

the child and that person, and, if it does so, the court must spe-

cify in the order whether the supervised contact is to occur—

“(a) under the supervision of an approved provider; or

“(b) in the immediate presence of a person approved by the
court (for example, a relative, a friend of the family of
the child, or any other person whom the court considers
suitable).

Costs of formal supervised contact
This section applies only to supervised contact that is ordered
under section 59 and supervised by an approved provider.

The number of sessions of the contact that will be funded out
of public money must be determined in accordance with regu-
lations made under section 147(2)(a) or, in the absence of regu-
lations of that kind, by the Registrar or the court.

Fees in respect of the contact—

“(a) must be determined in accordance with regulations
made under section 147(2)(b) or, in the absence of
regulations of that kind, by the Registrar or the court;
and

“(b) are payable out of public money appropriated by Parlia-
ment for the purpose.”

Section 63 repealed (Purpose and overview of sections
64 to 80)
Repeal section 63.

Section 64 amended (Guiding consideration and
principles)

Repeal section 64(2).

Sections 65 to 67 repealed
Repeal sections 65 to 67.
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18

Section 69 amended (Court may require parties to attend
for counselling or for hearing of application under section
68)

(1)  In the heading to section 69, delete “for counselling or”.
(2)  Repeal section 69(1)(a).
19  Section 78 replaced (Contravening parenting order)
Replace section 78 with:
“78 Contravening parenting or guardianship order
“(1) A person commits an offence who, without reasonable excuse,
intentionally—
“(a) contravenes—
“(i) a parenting order; or
“(i1) a guardianship order made under section 40 or
46L; or
“(b) prevents compliance with—
“(i) a parenting order; or
“(i1) a guardianship order made under section 40 or
46L.
“(2) A person who commits an offence under subsection (1) is
liable on conviction to—
“(a) aterm of imprisonment not exceeding 3 months; or
“(b) a fine not exceeding $2,500.
“(3) Nothing in this section limits the power of a court to punish a
person for contempt of court.”
19A Section 102 amended (Child abducted from New Zealand)
Replace section 102(2) with:
“(2) Every application under subsection (1) must be in a form ap-
proved by the Secretary.”
19B Section 112 amended (Child outside New Zealand)
Replace section 112(2) with:
“(2) Every application under subsection (1) must be in a form ap-
proved by the Secretary.”
19C Section 125 amended (Jurisdiction of courts)

34

In section 125(2)(a), replace “section 44” with “section 46L.

90—2/SOP No 349



Proposed amendments to the
Family Court Proceedings Reform Bill Part 1 cl 21

20

“130

Section 130 replaced (Counsel to assist court)
Replace section 130 with:

Appointment of lawyer to assist court

In any proceedings under this Act (other than criminal pro-

ceedings), a court may—

“(a) appoint a lawyer to assist the court; or

“(b) direct the Registrar of the court to appoint a lawyer to
assist the court.”

Section 131 replaced (Costs of court-appointed counsel)

Replace section 131 with:

Fees and expenses of lawyer appointed under seetion 7

or 136

Fhe fees and expenses of a tawyer appointed under seetion 7

or 130 must—

“a) be determined in accordance with regulations made
under seetion 46D of the Family Courts Act 1986: and
for the purpose:

An invotee rendered by a tawyer appointed under seetion 7 or

430 for fees and expenses must be given to the Registrar of the

cotirt i which the proeeedings were heard; and the Registrar

A tawyer who ts dissatisfied with the deciston of the Registrar

as to the amount of the invotce may, within 4 days after the

date of the deeiston; apply to a Judge to review the deetston;
or confirming the deeiston that the Judge constders fatr and
reasonable:

Where the fees and expenses of a tawyer appointed under see-

tion 7 have been paid under subseetion {(H(b); the court may;

if it thinks it appropriate; order a party to the proceedings to
refund to the €rown an amount the court speeiftes i respeet
of those fees and expenses; and the amount ordered to be re-
funded ts a debt due to the Crown by that party and; in default
of payment of that amount; payment may be enforeed; by order
of a Distriet Court or the High Court; as the case may require;
i the same manner as a judgment of that court:
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ﬁ@

“131

Where the fees and expenses of a tawyer appointed under see-
must make an order under seetion 135A unless the eourt de-
chines to do so i accordance with that seetton-

Howevert; no order under seetion 4135A may be made—
“a) 1inanyproceedings commenced by an appheatton under
sectiont 105 or a request under seetion HH; or
“tiy the Crown; whether acting through the depart-
Thetr Famtlies Act 1989 or otherwise: ot
“fity a person it whose custody the child conecerned

has been placed purstant to an order made under
Aet 1989-

Fees and expenses of lawyer appointed under section 7

“()

or 130
The fees and expenses of a lawyer appointed under section 7

“(2)

or 130 must—

“(a) be determined in accordance with regulations made
under section 16D of the Family Courts Act 1980 or,
if no such regulations are made, by the Registrar of the
court; and

“(b) be paid in accordance with that determination out of
public money appropriated by Parliament for the pur-

0se.

An invoice rendered by a lawyer appointed under section 7 or

“3)

130 for fees and expenses must be given to the Registrar of the
court in which the proceedings were heard, and the Registrar
may decide to adjust the amount of the invoice.

A lawyer who is dissatisfied with the decision of the Registrar

36

as to the amount of the invoice may, within 14 days after the
date of the decision, apply to a Family Court Judge to review
the decision, and the Judge may on the application make any
order varying or confirming the decision that the Judge con-
siders fair and reasonable.
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“(4)

Where in any proceedings a lawyer has been appointed under

‘(%)

section 7 or 130 and the fees and expenses relating to that
appointment have been paid under subsection (1), the court
must make an order under section 135A, unless the court
declines to do so in accordance with that section.

However, no order under section 135A may be made—

“(a) 1inany proceedings commenced by an application under
section 105 or a request under section 111; or
“(b) against—

“(1) the Crown, whether acting through the depart-
ment for the time being responsible for the ad-
ministration of the Children, Young Persons, and
Their Families Act 1989 or otherwise; or

“(i1) a person in whose custody the child concerned

has been placed pursuant to an order made under
the Children, Young Persons, and Their Families
Act 1989; or

“(c) inrespect of an appointment under section 130, where

a lawyer has been appointed under that section to pro-

vide to the court independent advice on any complex

legal issue.”

21A New section 131A inserted (Advice from chief executive

or social worker)
After section 131, insert:

“131A Advice from chief executive or social worker

“(1)

“(2)
“G)

For the purpose of expediting an application for a guardian-

ship order or parenting order fother than an interim parenting

ordet), a Registrar, on his or her own initiative, may—

“(a) refer the application to the chief executive; and

“(b) request the chief executive to provide brief written ad-
vice on the nature and extent of any involvement that
the department has had with the parties.

On receipt of a request for advice made under subsection (1),
the chief executive or a social worker must provide the advice.
The Registrar must refer advice received under subsection
(2) to the Family Court Judge who is considering the applica-
tion.”
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22

“133

“(D

38

Section 133 replaced (Reports from other persons)
Replace section 133 with:

Reports from other persons

“Definitions
In this section,—
“application—
“(a) means—
“(i) an application for guardianship; or
“(i1) an application for a parenting order; or
“(ii1) an application under section 105(1); but
“(b) does not include an application for an interim order
about the role of providing day-to-day care for a child

“approval means an approval under subsection (10)

“cultural report means a report that is about the child who is
the subject of an application and that covers an aspect or as-
pects of the child’s cultural background, including the child’s
religious denomination and practice

“materials means—

“(a) the psychological report; and

“(b) the report writer’s notes; and

“(c) other materials the report writer used in preparing the
psychological report

“medical report means a medical report that is about the child

who is the subject of an application

“psychiatric report means a psychiatric report that is about

the child who is the subject of an application

“psychological report means a report that is about the child

who is the subject of an application and that covers any or all

of the following matters:

“(a) how current arrangements for the child’s care are work-
ing for the child:

“(b) the child’s relationship with each party, including, if
appropriate, the child’s attachment to each party:

“(c) the child’s relationship with other significant persons in
the child’s life:

“(d) the effect or likely effect on the child of each party’s
parenting skills:
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“(2)

“G)

“(4)

“(e) the effect or likely effect on the child of the parties’
ability or otherwise to co-operate in the parenting of the
child:

“(f) the advantages and disadvantages for the child of the
options for the care of the child:

“(g) any matter that the court specifies under subsection
(5)(b)(ii)

“report writer means—

“(a) the person requested under subsection (2) to prepare
a report:

“(b) the psychologist requested under subsection (5) to
prepare a report

“second opinion means—

“(a) acritique of a psychological report; and

“(b) areport covering the same matters as those covered by
a psychological report.

“Court s power to obtain cultural reports, medical reports,

or psychiatric reports

To obtain a written cultural report, medical report, or psychi-

atric report, the court may—

“(a) request a person whom the court considers qualified for
the purpose to prepare one; or

“(b) direct the Registrar to request a person whom the Regis-
trar considers qualified for the purpose to prepare one.

The court may act under subsection (2) only if satisfied

that—

“(a) the information that the report will provide is essential
for the proper disposition of the application; and

“(b) the report is the best source of the information, hav-
ing regard to the quality, timeliness, and cost of other
sources; and

“(c) the proceedings will not be unduly delayed by the time
taken to prepare the report; and

“(d) any delay in the proceedings will not have an unaccept-
able effect on the child.

If the court is entitled by subsection (3) to act under sub-

section (2) and if the court knows the parties’ wishes about

the obtaining of a report or can speedily ascertain them, the

90—2/SOP No 349 39



Proposed amendments to the

Part 1 c122 Family Court Proceedings Reform Bill

“©)

“(6)

“(7)

40

court must have regard to the parties’ wishes before deciding
whether or not to act under subsection (2).

“Court’s power to obtain psychological reports

To obtain a written psychological report,—
“(a) the court may—

“(i) request a psychologist whom the court considers
qualified for the purpose to prepare one; or

“(i1) direct the Registrar to request a psychologist
whom the Registrar considers qualified for the
purpose to prepare one; and

“(b) the court—

“(1) must specify which of the matters listed in para-
graphs (a) to (f) of the definition of psycho-
logical report in subsection (1) that the report
is to cover; and

“(i1) may specify any matter not listed in paragraphs
(a) to (f) of the definition of psychological report
in subsection (1) that the report is to cover.

The court may act under subsection (5)(a) only if—

“(a) the court is satisfied that the information that the psy-
chological report will provide is essential for the proper
disposition of the application; and

“(b) the court is satisfied that the psychological report is the
best source of the information, having regard to the
quality, timeliness, and cost of other sources; and

“(c) the court is satisfied that the proceedings will not be un-
duly delayed by the time taken to prepare the psycho-
logical report; and

“(d) the court is satisfied that any delay in the proceedings
will not have an unacceptable effect on the child; and

“(e) the court does not seek the psychological report solely
or primarily to ascertain the child’s wishes.

If the court is entitled by subsection (6) to act under subsec-

tion (5) and if the court knows the parties’ wishes about the

obtaining of a psychological report or can speedily ascertain
them, the court must have regard to the parties’ wishes before

deciding whether or not to act under subsection (5).
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“(8)

“9)

“(10)

“(1n

“Court’s power to direct meetings

If the court acts under subsection (2) or (5), it may give

directions at the same time on arrangements for—

“(a) the child to meet with the report writer; or

“(b) 1 or more of the parties to meet with the report writer;
or

“(c) the child and 1 or more of the parties to meet with the
report writer.

If a party or the child fails to meet with the report writer as

directed by the court,—

“(a) the report writer must notify the court; and

“(b) the court may make further directions.

“Second opinions

The approval of the court must be obtained before a second

opinion may be prepared and presented.

The court may give approval only if there are exceptional cir-

cumstances.

“(11A) A party who obtains the approval of the court for the prep-

“(12)

“(13)

“(14)

23

24

aration and presentation of a second opinion is liable for the
costs of that opinion.

If the court gives approval, it may permit disclosure of the
materials to the psychologist preparing the second opinion.
If the court declines to give approval to a party, or if a party
does not seek approval, the court may permit disclosure of the
materials to a psychologist who is employed by the party and
who is not the report writer.

The court may permit disclosure under subsection (13) only
if the court is satisfied that the psychologist requires the ma-
terials to assist the party to prepare the party’s cross-examin-
ation.”

Section 134 amended (Distribution, etc, of reports under
sections 132 and 133)

In section 134(3)(b), replace “section 130(1)” with “section
130”.

Section 135 replaced (Costs of reports under section 133)
Replace section 135 with:
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“135 Costs of reports requested under section 133

“(h)

“2)

Fees for the preparation of reports requested under section

133, and reasonable expenses incurred, must—

“(a) be determined in accordance with regulations made
under section 16D of the Family Courts Act 1980 or,
if no such regulations are made, by the Registrar of the
court; and

“(b) be paid_in _accordance with that determination out of
public money appropriated by Parliament for the pur-
pose.

Where in any proceedings a report requested under section
133 has been prepared and the fees and expenses relating to
that report have been paid under subsection (1), the court
must make an order under section 135A unless the court de-
clines to do so in accordance with that section.

“135A Order requiring refund reimbursement of costs

“H

“(1)

payments

A order referred to in seetion 43H5) or 435(2) must order

the parties to refund to the Crown the presertbed proportion of

the amount patd by the Crown—

“a) under seetion 4131(H(b); in respect of the fees and ex=
penses of a fawyer appointed under seetion 430

“b) under seetion 135(H(b); in respeet of a report re-
quested under seetion 133

An order referred to in section 131(4) or 135(2) must require

“G)

4

the parties to reimburse to the Crown the prescribed proportion

of the amount paid by the Crown,—

“(a) under section 131(1)(b), in respect of the fees and ex-
penses of a lawyer appointed under section 7 or 130:

“(b) under section 135(1)(b), in respect of a report re-
quested under section 133.

Each party must pay an equal share of the preseribed propor=

trom:

Despite subsection (1), the court may decline to make an

order against a party if satisfied that the order would cause

serious hardship to the party or to a dependent child of the

party.
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“(3A) Each party against whom an order is made under subsection

“(4)

“(6)

(1) must pay an equal share of the prescribed proportion.
Despite subsection {2) (3A), if the court is satisfied that, in
view of the circumstances of the case, including the conduct
of any party, it would be inappropriate to require a party to
pay the amount payable in accordance with that subsection,
the court may substitute, for that party, a different amount not
exceeding the prescribed proportion.

In this section,—

“dependent child, in relation to a party, means a child whose
day-to-day care is substantially the responsibility of the party
“prescribed proportion means the proportion that is pre-
scribed by regulations made under section 147 for the
purposes of this section

“serious hardship, in relation to a party or a dependent child

of a party,—
“(a) includes significant financial difficulties that arise be-
cause of—

“(1) the party’s inability to meet minimum living ex-
penses according to normal community stand-
ards; or

“(i1) the cost of medical treatment for an illness or
injury of the party or a dependent child of the
party; or

“(iii) a serious illness suffered by the party or by a
dependent child of the party; or

“(iv) the cost of education for a dependent child of the
party:

“(b) does not include significant financial difficulties that
arise because—

“(i) the social activities and entertainment of the
party or those of a dependent child of the party
may be limited; or

“(i1) the party is unable to afford goods or services
that are expensive or of a high quality or standard
according to normal community standards.

90—2/SOP No 349 43



Proposed amendments to the

Part 1 cl 25 Family Court Proceedings Reform Bill

“135B Enforcement of orders made under section 135A

“(h)

“2)

“G)

The amount that a party is ordered to refund reimburse under
section 135A is a debt due to the Crown by that party and
may be enforced in a District Court or the High Court, as the
case may require, in the same manner as a judgment of that
court.
Despite section 113 or 123 of the District Courts Act 1947
or section 100A of the Judicature Act 1908, no court fee is
payable by a person who seeks to enforce, on behalf of the
Crown, an order referred to in subsection (1), but the fee
that would otherwise be payable—
“(a) isto be added to the amount sought to be enforced; and
“(b) must be paid to the Registrar of the court out of any
proceeds that result from the enforcement.
For the purposes of section 14(1)(b) of the Crown Proceedings
Act 1950, the Secretary may, on behalf of the Crown, enforce
a debt under this section.

“hy

25
(1)

44

seetion 135A

H an amount that a party 1s ordered to refund tnder seetion
ment with the party to altow for etther or both of the following:
“a) a greater time for payment:

“b) paymentto be made by mstalments:

No arrangement under subseetion (1) may permit an amotnt
to remain unpatd for more than 5 years after the date on whteh
No action to enforee an amount that ts the subject of an ar-
rangement tnder thts seetion may be taken as tong as the ar-
rangement continties 11 foree and s duly observed:

in the payment of any instalment; proeeedings may be taken
against the person in default as if default had been made 1 the

Section 137 amended (Attendance at hearings generally)
Replace section 137(1)(b) with:
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“(b) parties to the proceedings:
“(ba) lawyers acting for the parties (if any):”.

“(c) lawyers appointed under section 7 or 130:”.

Section 138 repealed (Attendance at hearings of persons
involved in counselling or conciliation under Family

(2)  Replace section 137(1)(c) with:
(2A) Repeal section 137(1)(f).
(3) Repeal section 137(4)(c).
(4)  Repeal section 137(5).
26
Proceedings Act 1980)
Repeal section 138.
27

New section 139A inserted (Leave required in certain
cases to commence substantially similar proceedings)
After section 139, insert:

“139A Leave required in certain cases to commence

“(h

“2)

“G)

substantially similar proceedings

A proceeding (a new proceeding) may not be commenced

under section 46L, 48, or 56 without the leave of the court

if that new proceeding—

“(a) is substantially similar to a proceeding previously filed
in a Family Court by any person (a previous proceed-
ing); and

“(b) 1is to be commenced less than 2 years after the final di-
rection or order was given in the previous proceeding.

The leave of the court may only be given under subsection

(1) if, since final judgment the final direction or order was

given in the previous proceeding, there has been a material

change in the circumstances of—

“(a) any party to the previous proceeding:

“(b) any child who was the subject of the previous proceed-
ing.

In this section, a new proceeding is substantially similar to a

previous proceeding if—

“(a) the party commencing the new proceeding was a party
to the previous proceeding; and
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“(b) achild who is the subject of the new proceeding was the
subject of the previous proceeding; and
“(c) the new proceeding—
“@{) 1is commenced under the same provision of this
Act as the previous proceeding; or
“(i1) 1is for an order varying the order made in the pre-
vious proceeding; or
“(ii1) is for an order discharging the order made in the
previous proceeding.

“(4) This section does not apply if every party to the new proceed-
ing consents to its commencement.”

28 Section 141 amended (Power to restrict commencement
of proceedings)
In the heading to section 141, after “proceedings”, insert “if
vexatious proceedings previously instituted”.

28A Section 142 amended (Costs)
After section 142(2), insert:

“(3) This section is subject to sections 131¢5) and 135(2).”

28B Section 143 amended (Appeals to High Court)

(1) In section 143(2), replace “section 44 or section 46” with
“section 46C or 46L".

(2) Insection 143(3), delete “(other than criminal proceedings or
proceedings under section 44 or section 46)”.

(3)  After section 143(3), insert:

“(3A) However, no appeal may be made to the High Court under

46

subsection (3) in relation to—
“(a) any interlocutory or interim order made in the following
kinds of proceedings:
“(1) criminal proceedings; or
“(i1) proceedings under section 46C: or
“(ii1) proceedings under section 46L; or
“(b) a decision under—
“(i) section 7 to appoint, or to direct the Registrar of
the court to appoint, a lawyer to represent a child;
or
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28C

“(il) section 130 to appoint, or to direct the Regis-
trar of the court to appoint, a lawyer to assist the
court; or

“(iii) section 133 to obtain a written cultural report,
medical report, psychiatric report, or psycho-
logical report; or

“(c) adirection under section 7A(5A) that the parties may,

or may not, be represented at a settlement conference.”

Section 145 amended (Appeal to Court of Appeal)

28D

In section 145(1)(a), replace “section 44 or section 46 with

“section 46C or 46L".

Section 146 amended (Rules of court)

29
(D)

Repeal section 146(3).

Section 147 amended (Regulations)
Before section 147(2)(a), insert:

“(aa) prescribing for the purposes of section 46EA any
criteria that the Secretary must apply when deciding
whether to approve an organisation as an approved
counselling organisation:

“(ab) prescribing for the purposes of section 46EB the
grounds on which the Secretary may suspend or cancel
the approval of an organisation as an approved coun-
selling organisation, which may include—

“(i) that the approval was given on the basis of infor-
mation that was false or misleading in a material
respect; or

“(i1) that the organisation no longer satisfies any cri-
teria for approval prescribed by regulations made
under paragraph (aa); or

“(iii) that the organisation has requested the suspen-
sion or cancellation of the approval; or

“(iv) that the organisation has been wound up, dis-
solved, or otherwise eeases has ceased to exist:

“(ac) prescribing for the purposes of section 46FA the quali-
fication and competency requirements that must be met
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)

3)

4)
)

48

for a person to be appointed as a counsellor, which,

without limitation, may require a person—

“@{) to be a member of a speeified professional body
that the Secretary identifies as a professional
body by notice in the Gazette:

“(i1) to have a specified qualification:

“(ii1) to have a specified level of counselling experi-
ence:

“(ad) prescribing for the purposes of section 46FA any mat-
ters that disqualify a person from being appointed as a
counsellor, which, without limitation, may include hav-
ing a conviction for certain types of offences:

“(ada) prescribing for the purposes of section 46GA the

maximum number of counselling sessions that may be
carried out under section 46E:

“(ae) prescribing for the purposes of section 46H the amount
of fees and expenses payable for counselling services
provided under section 46E:

“(af) specifying for the purposes of sections 461 and
47B(2) 1 or more parenting information programmes
that provide information about the effects of a relation-
ship breakdown, including—

“@G) how a child may be affected when parents separ-
ate; and

“@i1) how the needs ofa child may be met when parents
separate:”.

In section 147(2)(a),—

(a) replace “section 62(2)” with “section 60(2)”; and

(b)  replace “section 60(5)” with “section 59(2)”.

In section 147(2)(b),—

(a) replace “section 62(3)” with “section 60(3): and”; and

(b)  replace “section 60(5)” with “section 59(2); and”’; and

(c) replace “section 62(2)” with “section 60(2)”.

Repeal section 147(2)(c).

Replace section 147(2)(d) with:

“(d) prescribing, for the purposes of section 135A, the pro-
portion of any amount paid by the Crown under—
“(1) section 131(1)(b):
“@ii) section 135(1)(b):”.
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30

+

“152

31A

Section 148 amended (Other Acts not affected)
In section 148(2), delete “66 and 69 and”.

Section 152 amended (Repeab)
Fhe €are of Children Amendment Act 2008 (2068 No 74) 15
ted-2

Section 152 replaced (Repeal)
Replace section 152 with:

Repeals
The following Acts are repealed:

“(a) Guardianship Act 1968 (1968 No 63):
“(b) Care of Children Amendment Act 2008 (2008 No 74):
“(c) Care of Children Amendment Act 2013 (2013 No 45).”

Cross-heading above section 153 replaced

32

“165

“(D)

“2)

Replace the cross-heading above section 153 with:

“Saving and transitional provisions on
enactment of this Act”.

New section 165 inserted (Proceedings pending before
commencement of Part 1 of Family Court Proceedings
Reform Act 2043) and cross-heading inserted

After section 164, insert:

“Transitional provision applying on enactment
of Part 1 of Family Court Proceedings Reform
Act 2013

Proceedings pending commenced before commencement
of Part 1 of Family Court Proceedings Reform Aet 20H3
this section but not completed

This section applies to proceedings under this Act that were
commenced before the date of commencement of Part 4 of
the Family Court Proceedings Reform Act 2013 this scc-
tion but were not by that date completed (a pending proceed-
ing).

The following provisions do not apply to a pending proceed-
ing:
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“G)

“(4)

“©)

“(6)

50

“(a) section 7A; and

“(b) section 135A; and

“(c) section 135B; and.

“d) seetion 435€-

The following provisions, as in force immediately before the
date of commencement of Part 4 of the Family Court Pro-
ceedings Referm Aet 2013 this section, continue to apply
to a pending proceeding with any necessary modifications as
if Part 1 of the Family Court Proceedings Reform Act
2013 had not eome into foree been enacted:

“(aa) section 131; and

“(a) section 135; and

“(b) section 137.

If section 57, as in force immediately before the date of com-
mencement of Part 4 of the Family Court Proceedings Re-
form Aet 2013 this section, applied in respect of any interim
order, section 57 continues to apply in respect of that order as
if Part 1 of the Family Court Proceedings Reform Act
2013 had not eome into foree been enacted.

If in any pending proceeding there is in force immediately
before the date of commencement of Part 4 of the Family
Court Proceedings Reform Act 2043 this section an order
for supervised contact between a child who is the subject of the
proceedings and any party, sections 58 to 62 and 147(2)(a) and
(b) continue to apply in respect of that proceeding as if Part 1
of the Family Court Proceedings Reform Act 2013 had
not eome into foree not been enacted.

If in any pending proceeding a referral to counselling was
made either on the court’s initiative (under section 45) or on
the request of a party (under section 65) and that counselling
has been was arranged or 18 was in progress immediately be-
fore the date of commencement of Part 4 of the Family
€Court Proceedings Reform Aet 2043 this section,—
“(a) sections 66, 67, 69, and 138 continue to apply as if
Part 1 of the Family Court Proceedings Reform
Act 2013 had not come into foree been enacted; but
“(b) the counselling may not start or continue 4 months after
the date of commencement of Part 4 of the Family
Courts Proceedings Reform Aet 2013 this section.”
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Part 2
Amendments to Domestic Violence Act
1995
33  Principal Act
This Part amends the Domestic Violence Act 1995 (the prin-
cipal Act).
34  Section 2 amended (Interpretation)
(1) Insection 2, insert in its appropriate alphabetical order:
“contact has the meaning given to it by section 8 of the Care
of Children Act 2004”.
ta)  approved ageney:
oy  programme:
fey programme provider:
(2) Insection 2, repeal the definitions of approved agency, pro-
gramme, and programme provider.
35  Section 3 amended (Meaning of domestic violence)
After section 3(2)(c)(iv), insert:

“(iva) financial or economic abuse (for example, deny-
ing or limiting access to financial resources, or
preventing or restricting employment opportun-
ities or access to education):”.

36 Section S amended (Object)

(1) In section 5(2)(c), replace “programmes” with “safety pro-
grammes”.

(2)  In section 5(2)(d), replace “programmes” with “non-violence
programmes’.

36A Section 13 amended (Application without notice for
protection order)

(1)  Replace section 13(4)(e) with:

“(e) where a direction is made under section 51D, in re-
spect of the respondent, notify the court, in accordance
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)

36B

(1)
)

37

50A
(1)

)

51
(1)
)

52

52

with section 51E, that he or she objects to the direc-
tion.”

Replace section 13(5)(e) with:

“(e) where a direction is made under section 51D, in re-
spect of the associated respondent, notify the court, in
accordance with section 51E, that he or she objects to
the direction.”

Section 19 amended (Standard conditions of protection
order)
In section 19(2)(e)(iv), after “1989”, insert “; or”.
After section 19(2)(e)(iv), insert:
“(v) as is necessary for the purposes of attending a

settlement conference convened under section
46K of the Care of Children Act 2004”.

Sections 29 to 44 and cross-heading above section 29
repealed

Repeal sections 29 to 44 and the cross-heading above section
29.

Section 46 amended (Power to vary protection order)

In section 46(1)(c) and (d), replace “section 32” with “section
51D”.

In section 46(2)(c) and (d), replace “section 32” with “section
51D”.

Section 49 amended (Offence to breach protection order)
In section 49(3), replace “2 years” with “3 years”.

In section 49(4), replace “section 32(1) or (2) to attend a spe-
cified programme” with “section 51D”.

Section 49A repealed (Offence to fail to comply with
direction)
Repeal section 49A.
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52A New Part 2A inserted
After Part 2, insert:

“Part 2A
“Programmes

“S1A Interpretation
In this Part, unless the context otherwise requires,—

“approval means an approval of a service provider under sec-
tion 51B that has not been suspended or cancelled

“assessment, in relation to a respondent, means an assessment

of the respondent undertaken by a service provider to deter-

mine—

“(a) the extent to which the respondent poses a safety risk to
any person or the public; and

“(b) what, if any, non-violence programme is the most ap-
propriate for the respondent to attend

“non-violence programme means a programme that—

“(a) is provided by a service provider; and

“(b) is provided to a respondent; and

“(c) has the primary objective of stopping or preventing do-
mestic violence on the part of the respondent

“programmes means—

“(a) safety programmes; and

“(b) non-violence programmes

“respondent means the person against whom an application
has been made for an order under this Act, and includes an
associated respondent

“safety programme means a programme that—

“(a) 1is provided by a service provider; and

“(b) 1is provided to a protected person; and

“(c) has the primary objective of promoting (whether by
education, information, support, or otherwise) the pro-
tection of the protected person from domestic violence

“service provider means a person or an organisation that has

been granted an approval to do either or both of the following:

“(a) undertake assessments:

“(b) provide programmes.
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“51B
C‘(l)

“Approval of service providers

Service providers
The Secretary may decide to grant, suspend, or cancel an ap-
proval of a person or an organisation as a service provider.

“(1A) A person or an organisation seeking an approval under sub-

section (1) must follow the process (if any) prescribed by
regulations made under section 127(a)(i).

“(1B) In deciding whether to grant, suspend, or cancel an approval

“2)

“51C
‘6(1)

“2)

“G)
“(4)

54

under subsection (1), the Secretary must apply the cri-
teria (if any) prescribed by regulations made under section
127(a)(ii).
The Secretary must publish on an Internet site maintained
by or on behalf of the Ministry of Justice a list of service
providers.

“Safety programmes

Safety programmes for protected persons

Where the court makes a protection order,—

“(a) the applicant, or the applicant’s representative, may re-
quest the Registrar to authorise the provision of a safety
programme to all or any of the following persons:

“() the applicant:
“(i1) a child of the applicant’s family:
“(iii) a specified person; and

“(b) a specified person (other than a child) may request the
Registrar to authorise the provision of a safety pro-
gramme to that specified person if no request has been
made under paragraph (a)(iii).

Where, at the time the protection order is made, the applicant

has not made a request pursuant to this section, and the appli-

cant is not legally represented, the Judge or the Registrar must
cause the applicant to be informed of the applicant’s right to
make such a request.

A request may be made under subsection (1) at any time
while the protection order remains in force.

Where a request is made to a Registrar under subsection (1),
the Registrar must arrange for the matter to be referred to a
service provider without delay.
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“©)
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“51D

“(h)

“(2)

“S1E
“(h
“(2)

“G)

The number of safety programme sessions to be provided to a
protected person by a service provider to whom a referral has
been made under subsection (4) is to be determined by the
Registrar following discussion with the service provider.

Every lawyer acting for an applicant for a protection order

must—

“(a) ensure that the applicant is aware of the applicant’s right
to make a request under this section; and

“(b) where the applicant wishes to exercise that right, take
such further steps as the lawyer considers necessary to
enable the applicant to do so.

“Non-violence programmes

Direction to attend assessment and non-violence
programme

On making a protection order, the court must direct the re-
spondent to—

“(a) undertake an assessment; and

“(b) attend a non-violence programme.

The court need not make a direction under subsection (1)

if—

“(a) there is no service provider available; or

“(b) the court considers that there is any other good reason
for not making a direction.

Direction to attend non-violence programme made on
application without notice

This section applies where the court makes a direction under
section 51D on an application made without notice.

Where this section applies,—

“(a) the direction does not take effect until 10 working days
after a copy of the direction is served on the respondent;
and

“(b) the respondent may, within those 10 working days, no-
tify the court that he or she objects to the direction.

Where the respondent notifies the court, in accordance with

subsection (2)(b), that he or she objects to the direction,—
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“(a) the Registrar must, if the respondent wishes to be heard,
assign a hearing date, which must be—
“(i) as soon as practicable; and
“(i1) unless there are special circumstances, in no case
later than 42 days after receipt of the notice of
objection; and
“(b) the direction is suspended from the date on which the
court receives the notice of objection until the court,
after considering the respondent’s objection, confirms
(whether with or without variation) or discharges the
direction.

Nothing in this section or section 51F gives the court power
to review any order or decision other than the direction to
which the notice relates, but nothing in this section limits sec-
tion 76 or seettonr 79.

Court may confirm or discharge direction after

considering objection made under section S1E

After considering an objection, made under section 51E, to

a direction, the court may—

“(a) confirm the direction; or

“(b) confirm the direction but vary the terms of the direction;
or

“(c) discharge the direction.

Where, pursuant to subsection (1), the court confirms or
varies a direction, then, if the respondent is before the court,
the Judge must warn the respondent that non-compliance with
the direction is an offence punishable by imprisonment.
Failure to give the warning required by subsection (2) does
not affect the validity of the direction confirmed or varied.

Referral of respondent to service provider

After the court has made a direction under section 51D, the

Registrar must, without delay,—

“(a) arrange for the respondent to be referred to a service
provider; and

“(b) notify the service provider of the direction made under
section 51D.
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“2)

This section is subject to section 51E.

“S1H Service provider to meet with respondent

“S11
‘G(l)

“2
“G)

“(4)

“51J

“(D

“2)

As soon as possible after receiving a notification under sec-

tion 51G, the service provider must arrange to meet with the

respondent to—

“(a) undertake an assessment of the respondent; and

“(b) determine whether there is an appropriate non-violence
programme for the respondent to attend.

Service provider to notify Registrar about safety concerns

This section applies if a service provider has concerns about

the safety of a protected person—

“(a) after undertaking an assessment of the respondent; or

“(b) during the provision of a non-violence programme to a
respondent.

The service provider must, without delay, notify the Registrar
of those concerns.

On receiving a notification under subsection (2), the Regis-

trar must—

“(a) forward a copy of the notification to a Judge; and

“(b) advise arrange for the protected person to be advised of
the service provider’s concerns.

On receiving a copy of a notification under subsection (3)(a),
the Judge may make such orders or directions as the Judge
thinks fit in the circumstances.

Referral to different service provider

This section applies if a service provider, after undertaking an

assessment of the respondent,—

“(a) determines that there is an appropriate non-violence
programme for the respondent to attend; but

“(b) isnot able to provide that programme to the respondent.

The service provider must—
“(a) notify the Registrar; and
“(b) send to the Registrar the following information:
“@) the result of the assessment of the respondent
undertaken by the service provider; and
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“(i1) any other information relating to the respondent
that is held by the service provider.
After receiving a notification under subsection (2)(a) and
the information referred to in subsection (2)(b), the Regis-
trar must make a new referral under section 51G to a service
provider that is able to provide an appropriate programme to
the respondent.

Judge may discharge direction to attend non-violence

programme in certain cases

This section applies if a service provider, after undertaking an

assessment of a respondent, determines that—

“(a) there is an appropriate non-violence programme for the
respondent to attend but that—

“(i) the respondent’s attendance at the programme
should be delayed to enable other matters to first
be addressed; or

“(i1) it would not be appropriate for the respondent to
attend the programme; or

“(b) there is not an appropriate non-violence programme for
the respondent to attend.

The service provider must notify the Registrar, and the Regis-

trar must bring the matter to the attention of a Judge.

When a matter is brought to the attention of a Judge under

subsection (2), the Judge must—

“(a) discharge the direction made under section 51D(1)(b);
and

“(b) make such other orders or directions as the Judge thinks
fit in the circumstances.

Service provider and respondent to settle terms of

attendance at non-violence programme

Before providing a non-violence programme to a respondent,

the service provider must settle in writing with the respondent

the terms of attendance, which must include—

“(a) the number of programme sessions that the respondent
must attend; and
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“(2)

“G)

“(4)

“©)

“(b) the place, date, and time of the first programme session,
and all subsequent sessions, that the respondent must
attend.

The service provider must provide to the Registrar a copy of
the terms of attendance that the service provider has settled
with the respondent.

If a service provider is not able to settle with a respondent

the terms of attendance, the service provider must notify the

Registrar.

On receipt of a notice under subsection {2) (3), the Registrar

must—

“(a) settle the terms of attendance with the respondent and
the service provider; or

“(b) bring the matter to the attention of a Judge.

When a matter is brought to the attention of a Judge under sub-

section (4)(b), the Judge may make such further directions as

the Judge thinks fit in the circumstances.

“S1M Notice to be given to court if continued provision of

“(D

“2)

“0)

non-violence programme inappropriate

Subsection (2) applies if at any time during the provision of a

non-violence programme the service provider considers that—

“(a) 1it1is no longer appropriate or practicable for the service
provider to provide the programme to the respondent;
or

“(b) the respondent is not participating fully in the pro-
gramme, and that this is significantly affecting the
respondent’s ability to benefit fully from the pro-
gramme.

The service provider must—

“(a) notify the Registrar; and

“(b) send to the Registrar all information relating to the re-
spondent that is held by the service provider.

After receiving a notification under subsection (2)(a) and the

information referred to in subsection (2)(b), the Registrar

must—

“(a) make a new referral under section 516G to a different
service provider; or
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“SIN
6‘( 1)

“2)
“G)

“(b) bring the matter to the attention of a Judge.

When a matter is brought to the attention of a Judge under
subsection (3)(b), the Judge may make such other orders or
directions as the Judge thinks fit in the circumstances.

“Non-compliance with direction to attend
assessment and non-violence programme

Notice of non-compliance with direction

This section applies if the court makes a direction under sec-

tion 51D and the respondent fails to do either or both of the

following:

“(a) undertake an assessment with the service provider to
whom notice of the direction has been given under sec-
tion 51G:

“(b) attend a non-violence programme in accordance with
terms of attendance settled under section 51L.

The service provider must give written notice to the Registrar
of the respondent’s failure.

Notice under subsection (2) must be given within 7 days of
the respondent’s failure.

“510 Powers of Registrar on receipt of notice under section S1N

“(D)

“2)

60

On receiving a notice under section 51N, the Registrar must,

without delay,—

“(a) exercise the powers under section 82, as if he or she
were the court referred to in that section, to call the
respondent before the court; or

“(b) bring the matter to the attention of a Judge so that the
Judge may consider whether to exercise the power con-
ferred by section 51P in relation to the respondent.

If the Registrar exercises the powers under section 82 in the
manner allowed by subsection (1)(a), then, subject to any
regulations made under this Act, section 82 applies so far as
applicable and with the necessary modifications as if the re-
spondent were a witness in proceedings.
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“S1P
6‘(1)

“(2)
“G)

“51Q
“(D

“2)

“G)

“S1R

“(D)

“(2)

Judge may call respondent before court

If, under section 510(1)(b), a Registrar brings a matter to the
attention of a Judge, subsection (2) applies.

A Judge may exercise the powers under section 82 to call the
respondent before the court.

If a Judge exercises the powers under section 82, that section
applies, so far as applicable and with all necessary modifica-
tions, as if the respondent were a witness in proceedings.

Respondent called before court

If a respondent appears before the court under section
510(1)(a) or 51P(2), the court may, after hearing from
the respondent, confirm, vary, or discharge the direction or
change the terms of attendance.

If the court confirms or varies a direction under subsection
(1), the Judge must warn the respondent that non-compliance
with the direction is an offence punishable by imprisonment.
Failure to give the warning required by subsection (2) does
not affect the validity of the direction confirmed or varied.

“Completion of non-violence programme

Notice of completion and outcome of non-violence

programme

When a respondent has completed a non-violence programme,

the service provider must, without delay, provide to the Regis-

trar a report that—

“(a) states whether, in the opinion of the service provider,
the respondent has achieved the objectives of the non-
violence programme; and

“(b) advises of any concerns that the service provider has
about the safety of any protected person.

On receiving a report under subsection (1), the Registrar

must—

“(a) forward a copy of that report to a Judge; and

“(b) mnetify arrange for the protected person to be notified—
“(i) thatthe respondent has completed a non-violence

programme; and
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“(i1) that a report has been provided by the service
provider of that non-violence programme under
subsection (1); and

“(iil) of any concerns that the service provider has
about the safety of the protected person advised
in that report.

On receiving a copy of a report under subsection (2)(a), the
Judge may make such orders or directions as the Judge thinks
fit in the circumstances.

“Confidentiality of information

Confidentiality of information disclosed to service
provider

In this section, unless the context otherwise requires, infor-
mation includes any statement or admission.

Information received by a service provider in the course of

providing a programme may not—

“(a) Dbe disclosed to any other person; or

“(b) be admitted as evidence in any court or before any per-
son acting judicially.

However, nothing in subsection (2) prohibits the disclosure
of information received by a service provider in the course of
providing a programme if that disclosure is made—
“(a) for the purpose of giving a notification to a Registrar
under—
“(1) section 511(2):
“(ii) section 51J(2):
“(iil) section 51K(2):
“(iiia) section 51L(3):
“(iv) section 51M(2):
“(b) for the purpose of a Registrar making a referral under—
“(i) section 51J(3):
“(ii) section 51M(3)(a):
“(c) for the purpose of any proceedings under—
“(i) section 510:
“(ii)) section 51P:
“(d) for the purposes of investigating or prosecuting—
“(i) an offence against section 51T; or
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“51T

52B

52C

“(i1) an offence committed or alleged to have been
committed during the provision of a programme:
“(e) incircumstances in which the service provider believes,
on reasonable grounds, that the disclosure is necessary
to prevent or lessen a serious threat to public safety or
the safety of any person:
“(f) with the authority of the person who disclosed the in-
formation to the service provider.

“Enforcement of directions

Offence to fail to comply with direction

A respondent who fails, without reasonable excuse, to comply
with a direction made under section 51D commits an offence
and is liable on conviction to—

“(a) a fine not exceeding $5,000; or

“(b) aterm of imprisonment not exceeding 6 months.”

Section 76 amended (Respondent to notify intention to

appear)
In section 76(2)(b), replace “36” with “51E”.

Section 77 amended (Procedure where respondent does

53
TEN

a
2)

not require hearing)
In section 77(1), replace “36” with “51E”.

Section 81 amended (Court may appoint lawyer)

1 seetion 8H2); (3); and (4); replace “this seetion” with “sub-
In section 81(2), replace “this section” with “subsection
(D(e)”.

After section 81(2), insert:

“(2A) The fees and expenses of a lawyer appointed under subsection

(1)(a) or (b) must—

“(a) be determined in accordance with regulations made
under section 16D of the Family Courts Act 1980 or,
if no such regulations are made, by the Registrar of the
court; and
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(2A)

“(b) be paid_in accordance with that determination out of
public money appropriated by Parliament for the pur-
pose.”

Replace section 81(3) with:

“(3)

The fees and expenses of a lawyer appointed under subsection

3)
“(4)

(4)

54
(1)

)
€)

54A

64

(I)(c) must—

“(a) be determined in accordance with regulations made
under this Act or, if no such regulations are made, by
the Registrar of the court; and

“(b) be paid in accordance with that determination out of
public money appropriated by Parliament for the pur-

2

0S¢€.

Replace section 81(4) with:

An invoice rendered by a lawyer appointed under this section
for fees and expenses must be given to the Registrar of the
court in which the proceedings were heard, and the Registrar
may tax decide to adjust the amount of the invoice.”

In section 81(5), replace “bill” with “invoice”.

Section 127 amended (Regulations)
Replace section 127(a) to (e) with:

“(a) prescribing for the purposes of section 51B—

“(1) the process to be followed by a person or an or-
ganisation seeking an approval; and

“@i) the criteria that the Secretary must apply when
deciding whether to grant, suspend, or cancel an
approval:

“(b) prescribing the amount of fees and expenses, or a
method for calculating the amount of fees and ex-
penses, payable for the provision of assessments and
programmes under Part 2A:”.

In section 127(f), replace “section 81 with “section 81(1)(c)”.

In section 127(g), replace “section 42” with “section 510 or
51P”.

Cross-heading above section 133 replaced
Replace the cross-heading above section 133 with:
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“134

“(h)

“2)

“3)

“Transitional provisions on enactment of this
Act”.

New sections 134 to 138 and cross-heading inserted
After section 133, insert:

“Transitional provisions applying on enactment
of Part 2 of the Family Court Proceedings
Reform Act 2013

Programmes requested or directed before commencement
of Part 2 of Family Court Proceedings Reform Aet 20H3
this section

Subsection (2) applies if, before the date of commencement

of Part 2 of the Family Court Proceedings Reform Act

2013 this section,—

“(a) an applicant or a specified person has made a request
under section 29; but

“(b) the Registrar has had not referred the request to a pro-
gramme provider.

The Registrar must refer the request to a service provider under

section 51C.

of Part 2 of the Family Court Proceedings Reform Act

2043 —

“a) a respondent or an assoctated respondent or both a
respondent and an assoctated respondent have been
directed under seection 32 to attend a speetfied pro=-
gramme; but

Fhe Registrar must refer the respondent or assoctated respond-

ent or both to a service provider under seetion 516

Subsections (4) and (5) apply if, before the date of com-

mencement of this section,—

“(a) adirection under section 32 was made in any proceed-
ing; but

“(b) the Registrar had not, under section 34, notified the pro-
gramme provider of that direction.
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“(4)

The direction under section 32 must be treated as a direction

‘(%)

made under section 51D to—
“(a) undertake an assessment; and
“(b) attend a non-violence programme.

The Registrar must, under section 51G,—

“135

“(h)

“2)

“G)

66

“(a) make a referral to a service provider; and
“(b) notify the service provider of the referral.

Referrals to programme providers before commencement

of Part 2 of Family Proceedings Reform Act 20H3 _this

section

Subsections (2) and (3) apply if, before the date of com-

mencement of Part 2 of the Family Court Proceedings

Reform Aect 2013 this section,—

“(a) arequest made to a Registrar under section 29 has beent
was referred to a programme provider; but

“(b) the programme provider has had not arranged or com-
menced the provision of a programme in response to
that request.

The programme provider must—
“(a) advise the Registrar of the position; and
“(b) take no further step in respect of the referral.

The Registrar must arrange for the matter to be referred to a

service provider under section 51C.

Subsections (5) and (6) apply if; before the date of com=

meneement of Part 2 of the Family Court Proceedings

Reform Act 2043 —

“(a) a notifteation under seetion 38 has been given to a pro-
gramme provider of a directton made under section 32+
and

“by the programme provider has not arranged or com-
meneed the proviston of a programme i1 response to

Fhe programme provider must—

“(a) advise the Registrar of the position; and

Fhe Registrar must; under seetion 546,—

“ta) make a referral to a service provider; and
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“(4)

“(b) notify the serviee provider of the referrak:

Subsections (5) to (7) apply if, before the date of commence-

“(5)

ment of this section,—

“(a) a notification under section 34 was given to a pro-
gramme provider of a direction made under section 32
in any proceedings; but

“(b) the programme provider had not arranged or com-
menced the provision of a programme in response to
that notification.

The programme provider must—

“(a) advise the Registrar of the position; and
“(b) take no further step in respect of the notification.

“(6) The direction under section 32 must be treated as a direction

made under section 51D to—
“(a) undertake an assessment; and
“(b) attend a non-violence programme.

“(7) The Registrar must, under section 51G,—
“(a) make a referral to a service provider; and
“(b) notify the service provider of the referral.

“136 Programmes arranged or in progress before
commencement of Part 2 of Family €Court Proceedings
Reform Aet 2613 _this section

“(1) This section applies if—

“(a) there has been was arranged or was in progress imme-
diately before the date of commencement of Part 2 of
the Family Court Proceedings Reform Aet 2013
this section—
“(i) the provision of a programme to a protected per-
son that has been requested under section 29:
“@1) the provision of a programme to a respondent
or an associated respondent that the respondent
or associated respondent has been directed under
section 32 to attend; and
“(b) that programme has not been concluded by that date.
“(2) The provisions of this Act, as in force immediately before the

date of commencement of Part 2 of the Family Court Pro-
ceedings Reform Act 2043 this section, continue to apply
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“137

“(D

“(2)

in respect of the provision of that programme as if Part 2 of
the Family Court Proceedings Reform Act 2013 had not
come nto foree been enacted.

Proceedings commenced before commencement of Part

2 of Family Court Proceedings Reform Aet 2643 this
section but not completed

This section applies if, at any time before the date of com-
mencement of Part 2 of the Family Court Proceedings
Reform Aet 2043 this section, proceedings have been com-
menced under any of the following provisions but have not
been determined or were not by that date completed by that
date (a pending proceeding):

“(a) section 42:

“(b) section 46:

“(c) section 49A.

The provistons of this Act; as in foree immedtately before the
date of commencement of Part 2 of the Family Court Pro-
ceedings Reform Act 2013 continue to apply i respeet of
those proceedings as if Part 2 of the Family Court Proceed-
ings Reform Aect 2043-

The provisions of this Act, as in force immediately before the

“138
‘6( 1 )

“2)
“G)

68

date of commencement of this section, continue to apply to a
pending proceeding as if Part 2 of the Family Court Pro-
ceedings Reform Act 2013 had not been enacted.

Approval panel disestablished

The approval panel established by regulation 46 of the Domes-
tic Violence (Programmes) Regulations 1996 is disestablished.
No member of the panel is entitled to compensation for loss of
office resulting from the disestablishment of the panel.

An approval given by the panel under Part 3 of the Domestic
Violence (Programmes) Regulations 1996 before the date of
commencement of Part 2 of the Family Court Proceedings
Reform Act 2043 this section is of no effect on or after that
date.”
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Part 3
Family dispute resolution

Preliminary provisions

55A Purposes

56

The purposes of this Part are—

(a) torequire the use of family dispute resolution in speci-
fied family disputes:

(b) toprovide for operational measures required for the use
of family dispute resolution.

Interpretation

In this Part,—

approved dispute resolution organisation means a dispute
resolution organisation that is approved by the Secretary under
section 58

domestic violence has the meaning given to it in the Domestic
Violence Act 1995

family dispute means a dispute that will require an application
described in section 46D(1) of the Care of Children Act 2004
if a party to the dispute wants a court to resolve it

family dispute resolution means family dispute resolution

provided by a family dispute resolution provider for the pur-

poses of—

(a)  assisting parties to a family dispute to resolve the dis-
pute without having to pursue court proceedings; and

(b)  ensuring that the parties’ first and paramount consid-
eration in reaching a resolution is the welfare and best
interests of the children

family dispute resolution form means a form_approved by

the Secretary that is described in section 60B(2), (4), or {(6)

(6), or (8)

family disptte resolution provider means a person who 1s

appointed as a family dispute resotution provider under see-

tion 60

family dispute resolution provider or FDR provider means

a person who is appointed as a family dispute resolution

provider under section 60
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STA

Secretary means the Chief Executive of the Ministry of Just-
ice.

Purposes

Fhe purposes of this Part are—

fa)y to require the use of family dispute resotution in speet=
tby toprovide for operational measures required for the use

Part binds the Crown

58
(1)

2)

59

(1)

70

This Part binds the Crown.

Dispute resolution organisations

Approval of dispute resolution organisations

The Secretary may, by notice in the Gazette, approve an or-
ganisation (whether incorporated or unincorporated) as an ap-
proved dispute resolution organisation.

In deciding whether to approve an organisation under subsec-
tion (1), the Secretary must apply any criteria prescribed by
regulations made under section 60E(a).

An approval under subsection (1) may be made on any terms
and conditions prescribed by regulations made under section
60E(ab) that the Secretary thinks fit.

Suspension or cancellation of approval of dispute
resolution organisations

The Secretary may, by notice in the Gazette, suspend or cancel
the approval of an organisation as an approved dispute reso-
lution organisation on any ground prescribed by regulations
made under section 60E(b).

If under subsection (1) the Secretary suspends the approval
of an organisation, the organisation is not an approved dis-
pute resolution organisation during the period for which the
approval is suspended.

90—2/SOP No 349



Proposed amendments to the
Family Court Proceedings Reform Bill Part 3 cl 60

59A Effect of suspension or cancellation on FDR providers

@)

60
(1)

2)

appointed by dispute resolution organisation

If the approval of an organisation as an approved dispute reso-

lution organisation is suspended under section 59 for any

period (the suspension period),—

(a) every appointment of an FDR provider made by the or-
ganisation under section 60(1) continues during the
suspension period; and

(b) all terms or conditions of an appointment continue to
apply in respect of that appointment.

If the approval of an organisation as an approved dispute reso-

lution organisation is cancelled under section 59.—

(a) every appointment of an FDR provider made by the or-
ganisation under section 60(1) continues for a period
of 6 months from the date of cancellation of the organ-
isation’s approval; and

(b)  the Secretary may—

(i)  perform oversight in respect of those FDR
providers; or

(i1)  enter into an agreement with 1 or more other ap-
proved dispute resolution organisations for the
performance of oversight in respect of those FDR

providers.

Family dispute resolution providers

Appointment of family dispute resotution FDR providers
The Secretary or an approved dispute resolution organisation
may appoint a person as a family dispute resolution provider
if that person is qualified and competent to provide services
intended to resolve family disputes.

In deciding whether a person meets the criteria in subsec-
tion (1), the Secretary or approved dispute resolution organ-
isation must apply the qualification and competency require-
ments prescribed by regulations made under section 60E(c)
and (d).

An appointment under subsection (1) may be made on any
terms and conditions that the Secretary or the approved dispute
resolution organisation (as the case may be) thinks fit.
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60AA Suspension or cancellation of appointment of FDR

@)

2)

60A
(D

)

60B
(1)

72

providers
The Secretary may, on any ground prescribed by regulations

made under section 60E(da), suspend or cancel the appoint-
ment of an FDR provider that is made by the Secretary.

An approved dispute resolution organisation may, on any
oround prescribed by regulations made under section
60E(da), suspend or cancel the appointment of an FDR
provider that is made by the organisation.

Duties of family dispute resolution FDR providers

A family dispute resohuttonAn FDR provider must determine

whether it is appropriate to start family dispute resolution for

a family dispute.

If a famtily dispute resotation an FDR provider determines that

it is appropriate to start family dispute resolution for a fam-

ily dispute, the family dispute resotation FDR provider must

make every endeavour to—

(a) identify the matters in issue between the parties; and

(b) facilitate discussion between the parties in respect of
those matters; and

(c) assist the parties to reach an agreement on the resolution
of those matters that best serves the welfare and best
interests of all children involved in the dispute.

Family dispute resolution forms

Family dispute resolution forms

Subsection (2) applies when a family dispute resohutton an

FDR provider decides that it is inappropriate to start or con-

tinue family dispute resolution for a family dispute because—

(a) atleast 1 of the parties to the family dispute is unable to
participate effectively in family dispute resolution; or

(b) atleast 1 of the parties to the family dispute, or a child of
one of the parties, has been subject to domestic violence
by one of the other parties to the dispute; or

(c) a situation exists that gives the family dispute reso-
tutton FDR provider reasonable grounds for deciding
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)

€)

4)

)

(6)

(7)

(8)

that family dispute resolution is inappropriate for the
parties to the family dispute.
The family dispute resotution FDR provider must give each of
the parties to the family dispute a form that states that family
dispute resolution is inappropriate for the dispute.
Subsection (4) applies when a family dispute resotutton an
FDR provider decides that it is inappropriate to start or con-
tinue with family dispute resolution for a family dispute be-
cause one of the parties to the family dispute refuses to attend
or to continue to attend family dispute resolution.
The family dispute resetution FDR provider must give every
other party to the family dispute a form that states that family
dispute resolution was not possible because one party refused
to attend or to continue to attend family dispute resolution.
Subsection (6) applies when a famtly dtspute resotution an
FDR provider decides that a family dispute with which the
provider is dealing is unable to be resolved within a reasonable
time.
The family dispute resotution FDR provider must give each of
the parties to the family dispute a form that states—
(a)  the matters on which the parties reached, and did not
reach, resolution while the family dispute resolution
FDR provider was dealing with the dispute; and
(b) if proceedings are commenced, or have been com-
menced, whether, in the opinion of the provider,—
(i)  asettlement conference would be likely to facili-
tate settlement of the matters on which the parties
did not reach resolution; and
(i) at least 1 of the parties would need legal repre-
sentation at a settlement conference in order to
participate effectively in that hearing.
Subsection (8) applies when a family dispute resotutton an
FDR provider and the parties agree that resolution has been
reached on all matters in dispute.
The famity dispute resotution FDR provider must give each of
the parties to the family dispute a form that states—
(a) all of the matters on which resolution has been reached;
and
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60C
(D

2)

60D
(D)

)

)
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(b)  the agreement reached in respect of those matters.

A family dispute resetuttonAn FDR provider cannot be re-
quired to attend court to explain the opinion of the famtity dis-
pute resotation FDR provider given under subsection (6)(b).

Provision of family dispute resolution forms to court

If the parties have attended family dispute resolution pursuant

to a direction made under section 46D of the Care of Children

Act 2004, the famity dispute resetutton FDR provider must

send to the court a copy of the form given to the parties under

section 60B(2), (4), (6), or (8).

In any other case where the parties have attended family dis-

pute resolution and proceedings have been commenced, the

family dispute resohation FDR provider must send to the court

a copy of the form given to the parties under section 60B(2),

(4), (6), or (8) if—

(a) requested to do so by the court; and

(b)  the request is received by the famity dispute resotution
FDR provider no more than 12 months after completion
of the family dispute resolution.

Miscellaneous

Privilege

This section applies to a statement that a party to a family
dispute makes to a famtly disptite resetution an FDR provider
for the purpose of enabling the family dispute resotution FDR
provider to deal with the dispute.

No evidence of the statement is admissible in any court or
before any person acting judicially, unless the statement is
recorded in a family dispute resolution form.

A family dtspute resotutionAn FDR provider commits an of-
fence and is liable on conviction to a fine not exceeding $500
who discloses to any other person a statement made to the
provider for the purpose of enabling the provider to deal with
a family dispute.

However, an FDR provider does not commit an offence under
subsection (3) if the disclosure of the statement is authorised
by the person who made the statement.
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60E Regulations
The Governor-General may, from time to time, by Order in
Council, make regulations for all or any of the following pur-

poses:

(a)

(ab)

prescribing for the purposes of section 58(2) any
criteria that the Secretary must apply when deciding
whether to approve an organisation as a dispute reso-
lution organisation:

prescribing for the purposes of section 58(3) the kinds

(b)

(©)

of terms and conditions on which the approval of an

organisation may be made:

prescribing for the purposes of section 59 the grounds

on which the Secretary may suspend or cancel the ap-

proval of an organisation as an approved dispute reso-
lution organisation, which, without limitation, may in-
clude—

(i)  that the approval was given on the basis of infor-
mation that was false or misleading in a material
respect:

(i1))  that the organisation no longer satisfies any cri-
teria for approval prescribed by regulations made
under paragraph (a):

(ii1) that the organisation has requested the suspen-
sion or cancellation of the approval:

(iv) that the organisation has been wound up or dis-
solved, or has otherwise ceased to exist:

(v) that the organisation has breached a term or con-
dition on which the organisation’s approval was
made:

prescribing for the purposes of section 60(2) the quali-

fication and competency requirements that must be met

for a person to be appointed as a family dispute reso=
tuttonr an FDR provider, which, without limitation, may
require a person—

(i)  to be a member of a specified professional body:

(i)  to have a specified qualification:

(i)  to have a specified level of dispute resolution ex-
perience:
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(d)  prescribing for the purposes of section 60(2) any mat-
ters that disqualify a person from being appointed as a
family dispute resotutton an FDR provider, which, with-
out limitation, may include having a conviction for cer-
tain types of offences:
(da) prescribing for the purposes of section 60AA the
grounds on which the Secretary or an approved dispute
resolution organisation may suspend or cancel the
appointment of a FDR provider, which, without limita-
tion, may include that the dispute resolution provider—
(1)  was appointed on the basis of information that
was false or misleading in a material respect:

(1) no longer meets the qualification and compe-
tency requirements for appointment prescribed
by regulations made under paragraph (c):

(ii1) has become disqualified from appointment as an
FDR provider by reason of any matter prescribed
by regulations made under paragraph (d):

(iv) has breached a term or condition on which the
FDR provider’s appointment was made.

fey preseribing the content of a family dispute resolution
form:

Part 4
Amendments to Legal Services Act 2011

70  Principal Act
This Part amends the Legal Services Act 2011 (the principal
Act).

71  Section 7 amended (Proceedings for which legal aid may
be granted: civil matters)
(1)  After section 7(3), insert:

“(3A) Despite subsection (1), legal aid is only available in proceed-
ings under the Care of Children Act 2004 that are to be heard
and determined in a Family Court if—

“@) alawyer may; under seetion 7A(2) of that Act; act in
the proceedings and the proceedings are not of a kind
speetfied i subseetion (3B): or
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“(a)

a tawyer may; under seetion 7A{4) or {5A) of that Act;

act i the proeeedings; or

a tawyer ts providing tegal adviee and assistance to—

“t) a proposed appheant; in conneetion with the
commeneement of proceedings; or

“fity a respondent; in connection with the preparation
of a nottee of ntention to appear or a notice of
defenee: or

a lawvyer is acting in the proceedings as permitted by

“(b)

any of the following sections of that Act:

“(1) section 7A(2); or

“(i1) section 7A(4)(b)(ii) or (iii); or

“(iil)) section 7A(4)(c); or

“(iv) section 7A(5A); or

a lawyer is acting in the proceedings as permitted by

“(d)

section 7A(4)(a) or (b)(i) of that Act, but the proceed-

ings are not of a kind specified in subsection (3B); or

a lawyer is gtving providing legal advice to a party

who—

“@) hasindicated at a settlement conference an inten-
tion to consent to the making of an order settling
1 or more of the issues in dispute in the proceed-
ings; and

“@i1) has been advised by the Judge to obtain legal
advice before that order is made.

“(3B) The kinds of proceedings referred to in subsection

(3A)(a)(b) are—

2)
“(6)

“(a)

“(b)

proceedings commenced by an application that—

“(i) affects the applicant only; or

“(i1) 1is in respect of a routine matter; or

“(ii1) is about a matter that does not affect the interests
of any other person; or

proceedings where every person in respect of whom the

order is sought has either died or cannot be found.”

After section 7(5), insert:

Subsections (3A) and (3B) do not apply in respect of any
proceedings commenced under the Care of Children Act 2004
before the date of commencement of Part 4 section 5 of the
Family Court Proceedings Reform Act 2013.”
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72

72A

Part 5
Amendments to other Acts

Subpart I—Amendments to Child Support
Act 1991

Principal Act
This subpart amends the Child Support Act 1991 (the prin-
cipal Act).

Section 120 amended (Appeal from decisions of courts)

After section 120(1), insert:

“(1AA) However, no appeal may be made to the High Court under

73

“226
‘G( 1)

“2)

subsection (1) in relation to a decision under—

“(a) section 226 to appoint a lawyer to represent a child; or

“(b) section 226A to appoint, or to direct the Registrar to

appoint, a lawyer to assist the court.”

Section 226 replaced (Appointment of barrister or
solicitor to assist court or represent children)

Replace section 226 with:

Appointment of lawyer to represent child in proceedings
In any proceedings under this Act (other than criminal pro-
ceedings), a court may appoint a lawyer to represent any child
who is—

“(a) the subject of the proceedings; or

“(b) a party to the proceedings.

An appointment under subsection (1) may be made only if
the court is satisfied that the appointment is necessary or de-
sirable.

“226A Appointment of lawyer to assist court

78

In any proceedings under this Act (other than criminal pro-

ceedings), a court may—

“(a) appoint a lawyer to assist the court; or

“(b) direct the Registrar of the court to appoint a lawyer to
assist the court.
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“226B Fees and expenses of lawyer appointed under section

ﬁeH

226 or 226A
Fhe fees and expenses of a lawyer appointed under seetion
226 or 226A must—
“fay be determined in aceordance with regulations made
unider seetion 46D of the Family Courts Act 1986: and
“b) be patd out of public money appropriated by Parliament
for the purpose:
An inveice rendered by a tawyer appointed under seetion 226
or 226A for fees and expenses must be given to the Regis-
trar of the court in which the proeeedings were heard; and the
A fawyer who ts dissatisfied with the deciston of the Registrar
as to the amount of the invotce may; within 4 days after the
date of the deciston; apply to a Family Court Judge to review
order varying or confirming the deetston that the Judge con-
Where the fees and expenses of a tawyer appointed under see-
tion 226 have been paid under subseetion {(1){b); the court
may; if it thinks it appropriate; order a party to the proceed=
mgs to refund to the Crown an amount the eourt speetfies
respeet of those fees and expenses; and the amount ordered to
be refunded s a debt due to the Crown by that party and;
default of payment of that amount; payment may be enforeed;
by order of a Distriet Court or the High Court; as the case may
require; 1 the same manner as a judgment of that court:
Where the fees and expenses of a fawyer appointed under see-
must make an order under seetion 226€ unless the court de-
chines to do so it accordance with that seetton
However; no order under seetion 226€ may be made against
the Crown; whether acting through the department for the time
being responsibte for the administration of thts A<t or other-
wiser
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“226B Fees and expenses of lawyer appointed under section

“(1)

226 or 226A

The fees and expenses of a lawyer appointed under section

“(2)

226 or 226A must—

“(a) be determined in accordance with regulations made

under section 16D of the Family Courts Act 1980 or,
if no such regulations are made, by the Registrar of the
court; and

“(b) be paid in accordance with that determination out of

public money appropriated by Parliament for the pur-
0se.

Aninvoice rendered by a lawyer appointed under section 226

“(3)

or 226A for fees and expenses must be given to the Regis-

trar of the court in which the proceedings were heard, and the

Registrar may decide to adjust the amount of the invoice.

A lawyer who is dissatisfied with the decision of the Registrar

“(4)

as to the amount of the invoice may, within 14 days after the

date of the decision, apply to a Family Court Judge to review

the decision, and the Judge may on the application make any

order varying or confirming the decision that the Judge con-

siders fair and reasonable.

Where in any proceedings a lawyer has been appointed under

“(5)

section 226 or 226A and the fees and expenses relating to

that appointment have been paid under subsection (1), the

court must make an order under section 226C, unless the

court declines to do so in accordance with that section.

However, no order under section 226C may be made—

“(a) against the Crown, whether acting through the depart-

ment for the time being responsible for the administra-
tion of this Act or otherwise; or
“(b) in respect of an appointment under section 226A,

where a lawyer has been appointed under that section
to provide to the court independent legal advice on any
complex legal issue.

“226C Order requiring refand reimbursement of costs

payments

“H Anorder referred to in seetion 226B(5) must order the parties

80

to refund to the Crown the preseribed proportion of the amount
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“(1)

paid by the €rown; under seetion 226B(1H)(b); in respeet of

Each party must pay an equal share of the preseribed propor-
tiot

An order referred to in section 226B(4) must require the par-

“Q)

ties to reimburse to the Crown the prescribed proportion of
the amount paid by the Crown, under section 226B(1)(b). in
respect of the fees and expenses of a lawyer appointed under
section 226 or 226A.

Despite subsection (1), the court may decline to make an
order against a party if satisfied that the order would cause
serious hardship to the party or to a dependent child of the
party.

“(3A) Each party against whom an order is made under subsection

“(4)

“(3)

(1) must pay an equal share of the prescribed proportion.

Despite subsection {2} (3A), if the court is satisfied that, in
view of the circumstances of the case, including the conduct
of any party, it would be inappropriate to require a party to
pay the amount payable in accordance with that subsection,
the court may substitute, for that party, a different amount not
exceeding the prescribed proportion.

In this section,—

“dependent child, in relation to a party, means a child whose
day-to-day care is substantially the responsibility of the party
“prescribed proportion means the same proportion that is
prescribed by regulations made under section 147 of the Care
of Children Act 2004 for the purposes of section 135A of that
Act
“serious hardship; in refatton to a party or a dependent ¢hild
of a party; has the same meaning as 1 seetton 1356(3)-
“serious hardship, in relation to a party or a dependent child
of the party,—
“(a) includes significant financial difficulties that arise be-
cause of—
“(i) the party’s inability to meet minimum living ex-
penses according to normal community stand-
ards; or
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“(i1) the cost of medical treatment for an illness or
injury of the party or a dependent child of the
party; or

“(ii1) a serious illness suffered by the party or by a
dependent child of the party; or

“(iv) the cost of education for a dependent child of the
party:

“(b) does not include significant financial difficulties that
arise because—

“(1) the social activities and entertainment of the
party or those of a dependent child of the party
may be limited; or

“(i1) the party is unable to afford goods or services
that are expensive or of a high quality or standard
according to normal community standards.

226D Enforcement of orders made under section 226C

“(D)

“(2)

“G)

The amount that a party is ordered to refund reimburse under
section 226C is a debt due to the Crown by that party and
may be enforced in a District Court or the High Court, as the
case may require, in the same manner as a judgment gtven by
the Distriet Court in any etvil proeeeding of that court.
Despite section 113 or 123 of the District Courts Act 1947
or section 100A of the Judicature Act 1908, no court fee is
payable by a person who seeks to enforce, on behalf of the
Crown, an order referred to in subsection (1), but the fee
that would otherwise be payable—

“(a) isto be added to the amount sought to be enforced; and
“(b) must be paid to the Registrar of the court out of any

proceeds that result from the enforcement.

For the purposes of section 14(1)(b) of the Crown Proceed-
ings Act 1950, the Secretary for Justice may, on behalf of the
Crown, enforce a debt under this section.

seetion 226€

“ H an amount that a party ts ordered to refund under seetion

82

ment with the party to altow for either or both of the following:
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73A

“2)

74

74A

“fay a greater time for payment:

“b)y payment to be made by mnstatments:

No arrangement under subseetion (1) may permit an amotnt
to remain unpatd for more than 5 years after the date on whteh
No action to enforee an amount that 1s the subjeet of an ar-
rangement tnder thts seetion may be taken as tong as the ar-
rangement eontinties 11 foree and s duly observed:

i the payment of any imstalment; proceedings may be taken
against the person in default as if default had been made 1 the

Section 232 amended (Costs)
In section 232, insert as subsection (2):

This section is subject to section 226B(5)(4).”

Section 235 amended (Regulations)
Repeal section 235(1)(d).

New section 268A and cross-heading inserted
After section 268, insert:

“Subpart 1 of Part 5 of the Family Court
Proceedings Reform Act 2013

“268A Transitional provision for proceedings pending

“(D

“2)

commenced before the commencement of subpart 1 of
Part S of the Family Court Proceedings Reform Act 2013
but not completed by that date

This section applies to proceedings under this Act that were
commenced before the date of commencement of subpart 1
of Part 5 of the Family Court Proceedings Reform Act
2013 but were not by that date completed (a pending pro-
ceeding).

The following provisions do not apply to a pending proceed-
ing:

“(a) section 226A:

“(b) section 226B:

“(c) section 226C:
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“G)

“(d) section 226D.

“fe) seetion 226E:

Section 226, as in force immediately before the date of com-
mencement of subpart 1 of Part 5 of the Family Court Pro-
ceedings Reform Act 2013, continues to apply to a pending
proceeding with any necessary modifications as if subpart 1
of Part 5 of the Family Court Proceedings Reform Act
2013 had not come into force.”

The Child Support Amendment Act (No 2) 2013 (2013 No 46)

Subpart 2—Amendments to Children,
Young Persons, and Their Families Act 1989

This subpart amends the Children, Young Persons, and Their
Families Act 1989 (the principal Act).

Section 137 amended (Court to consider report and make

In section 137(1), delete “, after giving such persons (if any)
as it thinks fit an opportunity to be heard,”.

74B Consequential repeal
is repealed.
75  Principal Act
76
directions)
(1)
(2)  After section 137(1), insert:

“(1A) When considering the report and revised plan, the court may,

77
(1
2)
3)

84

but need not, give to any person the opportunity to be heard.”

Section 159 amended (Appointment of barrister or
solicitor to represent child or young person)

Replace the heading to section 159 with “Appointment of
lawyer to represent child or young person in proceedings”.
In section 159, replace “barrister or solicitor” with “lawyer”
in each place.

In section 159(3)(a), replace “barrister’s or solicitor’s” with

9,9

“lawyer’s”.
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78

“160

“161

“(h)

“2)

79

“162
(4(1)

Sections 160 and 161 replaced
Replace sections 160 and 161 with:

Appointment of lawyer to assist court

In any proceedings in a Family Court under Part 2 or 3A, the

court may—

“(a) appoint a lawyer to assist the court; or

“(b) direct the Registrar of the court to appoint a lawyer to
assist the court.

Further provisions relating to appointment under section

159 or 160

A lawyer appointed under section 159—

“(a) mustbe served with all documents required to be served
on the parties to the proceedings; and

“(b) may—

“(i) request the court to obtain any report that the
court is empowered to obtain for the purposes of
the proceedings:

“(i1) act on behalf of the child or young person in re-
spect of any matter relating to the detention of
that child or young person in secure care, or the
care of that child or young person in a residence.

A lawyer appointed under section 160—

“(a) mustbe served with all documents required to be served
on the parties to the proceedings; and

“(b) may request the court to obtain any report that the court
is empowered to obtain for the purposes of the proceed-
ings.”

Section 162 replaced (Payment of barrister or solicitor
appointed under section 159 or section 160)

Replace section 162 with:

Payment of lawyer appointed under section 159 or 160
The fees and expenses of any lawyer appointed under section
159 or 160 must—

“(a) be determined in accordance with regulations made
under section 16D of the Family Courts Act 1980 or,
if no such regulations are made, by the Registrar of the
court; and
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“(2)

“G)

“(4)

80

“(b) be paid_in accordance with that determination out of
public money appropriated by Parliament for the pur-
pose.

An invoice rendered by a lawyer appointed under section 159

or 160 for fees and expenses must be given to the Registrar of

the court in which the proceedings were heard, and the Regis-
trar may tax decide to adjust the amount of the invoice.

A lawyer who is dissatisfied with the decision of the Registrar
as to the amount of the invoice may, within 14 days after the
date of the decision, apply to a Family Court Judge to review
the decision, and the Judge may on the application make any
order varying or confirming the decision that the Judge con-
siders fair and reasonable.

Where the fees and expenses of a lawyer appointed under sec-
tion 159 or 160 have been paid under subsection (1)(b), the
court may, if it thinks it is appropriate, order a party to the
proceedings to refund to the Crown an amount that the court
specifies in respect of those fees and expenses, and the amount
ordered to be refunded is a debt due to the Crown by that party
and, in default of payment of that amount, payment may be
enforced, by order of a District Court or the High Court, as the
case may require, in the same manner as a judgment of that
court.”

New sections 206A and 206B inserted
After section 206, insert:

“206A Leave required_in certain cases to commence

“(1)

“2)

86

substantially similar proceedings

A proceeding (a new proceeding) may not be commenced

under Part 2 without the leave of the court if that new pro-

ceeding—

“(a) 1s substantially similar to a proceeding previously filed
in a Family Court by any person (a previous proceed-
ing); and

“(b) is to be commenced less than 2 years after the final di-
rection or order was given in the previous proceeding.

The leave of the court may only be given under subelause
subsection (1) if, since final judgment the final direction or
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order was given in the previous proceeding, there has been a
material change in the circumstances of—
“(a) any party to the previous proceeding:
“(b) any child or young person who was the subject of the
previous proceeding.
“(3) In this section, a new proceeding is substantially similar to a
previous proceeding if—
“(a) the party commencing the new proceeding was a party
to the previous proceeding; and
“(b) achild who is the subject of the new proceeding was the
subject of the previous proceeding; and
“(c) the new proceeding—
“@) 1is commenced under the same provision of this
Act as the previous proceeding; or
“(i1) 1s for an order varying the order made in the pre-
vious proceeding; or
“(ii1) 1s for an order discharging the order made in the
previous proceeding.
“(4) This section does not apply if—
“(a) every party to the new proceeding consents to its com-
mencement; or
“(b) the new proceeding is commenced by—
“@) the chief executive; or
“@i1) a social worker; or
“fiity a constable:
“(ii1) an iwi social service; or
“(iv) a cultural social service; or
“(v) the director of a child and family support service;
or
“(vi) a constable.

“206B Power to dismiss proceedings

The court may dismiss proceedings before it under Part 2 if it

is satisfied—

“(a) that the proceedings relate to a specified child and that
the continuation of the proceedings is, in the particular
circumstances, clearly contrary to the welfare and best
interests of the child; or
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81

81A

81B

‘G9A
‘G(l)

‘6(2)
‘49B

“(D

88

“(b) that the proceedings are frivolous or vexatious or an
abuse of the procedure of the court.”

Section 447 amended (Regulations)
Repeal section 447(e)(i).

Subpart 2A—Amendments to Family Courts
Act 1980

Principal Act
This subpart amends the Family Courts Act 1980 (the prin-
cipal Act).

New sections 9A to 9C inserted

After section 9, insert:

Duty on of lawyers to promote conciliation

A lawyer acting for a party in any proceeding in the Family
Court must, so far as possible, promote conciliation.

In subsection (1), party includes a proposed party.

Role of lawyer appointed to represent child or young

person in proceedings

The role of a lawyer who is appointed to represent a child or

young person in proceedings is to—

“(a) act for the child or young person in the proceedings in
a way that the lawyer considers promotes the chitd’s
welfare and best interests of the child or young person:

“(b) ensure that any views expressed by the child or young
person to the lawyer on matters affecting the child or
young person and relevant to the proceedings are com-
municated to the court:

“(c) assist the parties to reach agreement on the matters in
dispute in the proceedings to the extent to which doing
so is in the best interests of the child or young person:

“(d) provide advice to the child or young person, at a level
commensurate with that child’s or young person’s level
of understanding, about—

“(i) anyright of appeal against a decision of the court;
and
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“(2)

“G)

“(4)

(€9C
‘4( 1)

“2)

81C

“12A
6‘( 1)

“(i1) the merits of pursuing any such appeal:
“(e) undertake any other task required by or under any other
Act.
To facilitate the role set out in subsection (1)(b), the lawyer
must meet with the child or young person and, if it is appro-
priate to do so having regard to that child’s age and maturity,
ascertain the child’s or young person’s views on matters af-
fecting the child or young person relevant to the proceedings.

However, subsection (2) does not apply if, because of excep-

tional circumstances, a Judge directs that it is inappropriate for

the lawyer to meet with the child or young person.

A lawyer appointed to represent a child or young person in

proceedings may—

“(a) call any person as a witness in the proceedings:

“(b) cross-examine witnesses called by any party to the pro-
ceedings or by the court.

Role of lawyer appointed to assist court

The role of a lawyer who is appointed to assist the court in

proceedings is to—

“(a) provide independent legal advice to the court on any
complex factual or legal issue requested by the court:

“(b) offer an impartial perspective in relation to any issue
arising in the proceedings:

“(c) undertake any other task required by or under any other
Act.

A lawyer appointed to assist the court in proceedings may—

“(a) call any person as a witness in the proceedings:

“(b) cross-examine witnesses called by any party to the pro-
ceedings or by the court.”

New section 12A inserted (Evidence)

After section 12, insert:

Evidence

This section applies to a proceeding—

“(a) under an Act desertbed specified in subsection (2);
and

“(b) in a court described in subsection (3).
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(1)

)

81E
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The Acts referred to in subsection (1)(a) are as follows:

“(a)
“(b)
“(0)
“(d)

“(e)
“(H
“(2)
“(h)

the Adoption Act 1955:

the Care of Children Act 2004:

the Child Support Act 1991:

the Children, Young Persons, and Their Families Act
1989:

the Domestic Violence Act 1995:

the Family Proceedings Act 1980:

the Property (Relationships) Act 1976:

the Protection of Personal and Property Rights Act
1988.

The courts referred to in subsection (1)(b) arc as follows:

“(a)
“(b)

“(0)
“(d)

“(e)

a Family Court:

a District Court that has concurrent jurisdiction with a

Family Court:

a District Court acting under section 15:

a District Court hearing a proceeding under section 151

of the Children, Young Persons, and Their Families Act

1989:

any other court hearing a proceeding that is—

“(i) under an Act deseribed specified in subsection
(2); and

“(i1) not a criminal proceeding; and

“(ii1) one in which the court receives evidence or fur-
ther evidence.

The effect of section 5(3) of the Evidence Act 2006 is that that
Act applies to the proceeding. However, the court hearing the
proceeding may receive any evidence, whether or not admis-
sible under the Evidence Act 2006, that the court considers
may assist it to determine the proceeding.”

Section 16B amended (Regulations)
In the heading to section 16B, after “Regulations”, insert “re-
lating to court fees”.

Repeal section 16B(1)(g).

New section 16D inserted (Regulations relating to
payments to professionals)

After section 16C, insert:
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“16D Regulations relating to payments to professionals

“(1)

“2)

“G)

“Fees and expenses for lawyers for child and lawyers to

assist court

In subsections (2) to (5), lawyer means either of the follow-

ing:

“(a)

“(b)

a lawyer appointed under any of the following provi-
sions to represent a child or young person:

“(1)
“(i1)
“(iif)
“(1v)
“(v)

“(vi)

section 7 of the Care of Children Act 2004:
section 226 of the Child Support Act 1991:
section 159¢1) of the Children, Young Persons,
and Their Families Act 1989:

section 81(1)(b) of the Domestic Violence Act
1995:

section 162(1) of the Family Proceedings Act
1980:

section 37A{H of the Property (Relationships)
Act 1976; or

a lawyer appointed under any of the following provi-
sions to assist the court:

“(1)
“(i)
“(iif)
“(iv)
“v)

“(vi)

section 130 of the Care of Children Act 2004:
section 226A of the Child Support Act 1991:
section 160 of the Children, Young Persons,
and Their Families Act 1989:

section 81(1)(a) of the Domestic Violence Act
1995:

section 162A of the Family Proceedings Act
1980:

section 65A of the Protection of Personal and
Property Rights Act 1988.

The Governor-General may, from time to time, by Order in
Council, make regulations for determining—

the fees payable to a lawyer in respect of the lawyer’s
appointment:

the expenses payable to a lawyer in respect of the
lawyer’s appointment.

“(a)
“(b)

Regulations under subsection (2)(a) may—
“(a) prescribe the maximum hourly rate or rates for the fee

payable, and different rates may be prescribed depend-

ing on—

90—2/SOP No 349 91



Proposed amendments to the
Family Court Proceedings Reform Bill

Part 5 cl 81E
“(0)
“©)
“@)

“©)

“(6)
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“(1) the complexity of the proceedings:

“(i1) the number of proceedings in which the lawyer is
engaged during a specified period:

prescribe the maximum number of hours for which the

fee is payable, and different numbers of hours may be

prescribed depending on—

“(i) the complexity of the proceedings:

“(i1) the number of proceedings in which the lawyer is
engaged during a specified period:

provide that any rate prescribed under paragraph (a),

or any number of hours prescribed under paragraph

(b), or both, may be increased by the court in a particular

proceeding if the court is satisfied that the increase is

justified because of exceptional circumstances.

If no regulations are made under subsection (2)(a) in respect
of any lawyer, the fees payable to that lawyer are to be deter-
mined by the Registrar of the court.

Regulations under subsection (2)(b) may prescribe—

“(a) the types of expenses for which a lawyer may claim
reimbursement:

“(b) the rate of reimbursement of those expenses:

“(c) the circumstances in which expenses may be reim-
bursed.

“Fees and expenses for report writers under Care of Children

Act 2004

In subsections (7) to (10), report writer means any of the

following:

“(a) aperson who prepares a cultural report when requested
to do so under section 133(2) of the Care of Children
Act 2004:

“(b) aperson who prepares a medical report when requested
to do so under section 133(2) of the Care of Children
Act 2004:

“(c) a person who prepares a psychiatric report when re-
quested to do so under section 133(2) of the Care of
Children Act 2004:

“(d) aperson who prepares a psychological report when re-

quested to do so under section 133(5) of the Care of
Children Act 2004.
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“(7

“(8)

“9)

“(10)

The Governor-General may, from time to time, by Order in
Council, make regulations for determining—
“(a) the fees payable to a report writer for doing either or
both of the following:
“(i) preparing a report:
“(i1) attending as a witness in the proceedings for
which the report writer prepared the report:
“(b) the expenses payable to a report writer for doing either
or both of the following:
“(i) preparing a report:
“(i1) attending as a witness in the proceedings for
which the report writer prepared the report.

Regulations under subsection (7)(a) may—

“(a) prescribe the maximum hourly rate or rates for the fee
payable, and different rates may be prescribed depend-
ing on—

“(1) the type of report:

“(i1) the complexity of the proceedings:

“(ii1) the number of proceedings in which the report-
writer is engaged during a specified period:

“(b) prescribe the maximum number of hours for which the
fee is payable, and different numbers of hours may be
prescribed depending on—

“(1) the type of report:

“(i1) the complexity of the proceedings:

“(iil) the number of proceedings in which the report-
writer is engaged during a specified period:

“(c) provide that any rate prescribed under paragraph (a),
or any number of hours prescribed under paragraph
(b), or both, may be increased by the court in a particular
proceeding if the court is satisfied that the increase is
justified because of exceptional circumstances.

If no regulations are made under subsection (7)(a) in respect

of any report writer, the fees payable to that report writer are

to be determined by the Registrar of the court.

Regulations under subsection (7)(b) may prescribe the fol-

lowing:

“(a) the types of expenses for which a report writer may
claim reimbursement:
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“(b) the rate of reimbursement of those expenses:
“(c) the circumstances in which expenses may be reim-
bursed.”
81F Section 17 amended (Certain enactments amended)

81G

“17A

82

83

94

Repeal section 17(2).

New section 17A inserted (Repeals)
After section 17, insert:

Repeals

The following provisions are repealed:

“(a) section 24 of the Adoption Act 1955:

“(b) section 128 of the Care of Children Act 2004:

“(c) section 228 of the Child Support Act 1991:

“(d) section 195 of the Children, Young Persons, and Their
Families Act 1989:

“(e) section 84 of the Domestic Violence Act 1995:

“(f) seetion sections 4 and 5 of the Family Courts Amend-
ment Act 2008:

“(g) section 164 of the Family Proceedings Act 1980:

“(h) section 36 of the Property (Relationships) Act 1976:

“(1) section 77 of the Protection of Personal and Property

Rights Act 1988.”

Subpart 3—Amendments to Family
Proceedings Act 1980

Principal Act
This subpart amends the Family Proceedings Act 1980 (the
principal Act).

Section 2 amended (Interpretation)
In section 2, repeal the definitions of—

(a)

(b)
(©)
(d)
(e)

approved marriage or civil union guidance organ-
isation or counselling organisation:

attachment order:

charging order:

child of the civil union:

counsellor:
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84

85

86

87

“162
6‘( 1)

“2)

(f) employer:

(g) family chattels:

(h) family home:

(i) mediation conference:
(j)  salary or wages.

Section S repealed (Marriage or civil union guidance or
counselling organisations)
Repeal section 5.

Part 2 repealed
Repeal Part 2.

Section 160 amended (Applications may be heard
together)

In section 160(1), delete “Care of Children Act 2004 or under
the”.

Section 162 replaced (Appointment of barrister or
solicitor to assist court or represent children)
Replace section 162 with:

Appointment of lawyer to represent child in proceedings
In any proceedings under this Act (other than criminal pro-
ceedings), a court may appoint a lawyer to represent any child
who is—

“(a) the subject of the proceedings; or

“(b) a party to the proceedings.

An appointment under subsection (1) may be made only if
the court is satisfied that the appointment is necessary or de-
sirable.

“162A Appointment of lawyer to assist court

In any proceedings under this Act (other than criminal pro-

ceedings), a court may—

“(a) appoint a lawyer to assist the court; or

“(b) direct the Registrar of the court to appoint a lawyer to
assist the court.
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162 or 162A
Fhe fees and expenses of a lawyer appointed under seetion
162 or 162A must—
“fay be determined in aceordance with regulations made
unider seetion 46D of the Family Courts Act 1986: and
“b) be patd out of public money appropriated by Parliament
for the purpose:
An invetce rendered by a fawyer appointed under seetion 462
or 162A for fees and expenses must be given to the Regis-
trar of the court in which the proeeedings were heard; and the
A fawyer who ts dissatisfied with the deciston of the Registrar
as to the amount of the invotce may; within 4 days after the
date of the deciston; apply to a Family Court Judge to review
order varying or confirming the deetston that the Judge con-
Where the fees and expenses of a tawyer appointed under see-
tion 162 have been paid under subseetion {(1){b); the court
may; if it thinks it appropriate; order a party to the proceed=
mgs to refund to the Crown an amount the eourt speetfies
respeet of those fees and expenses; and the amount ordered to
be refunded s a debt due to the Crown by that party and;
default of payment of that amount; payment may be enforeed;
by order of a Distriet Court or the High Court; as the case may
require; 1 the same manner as a judgment of that court:
Where the fees and expenses of a fawyer appointed under see-
must make an order under seetion 162€ unless the court de-
chines to do so it accordance with that seetton
However; no order under seetion 462€ may be made against
the Crown; whether acting through the department for the time
being responsibte for the administration of thts A<t or other-
wiser
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“162B Fees and expenses of lawyer appointed under section

“(1)

162 or 162A

The fees and expenses of a lawyer appointed under section

“(2)

162 or 162A must—

“(a) be determined in accordance with regulations made

under section 16D of the Family Courts Act 1980 or,
if no such regulations are made, by the Registrar of the
court; and

“(b) be paid in accordance with that determination out of

public money appropriated by Parliament for the pur-
0se.

Aninvoice rendered by a lawyer appointed under section 162

“(3)

or 162A for fees and expenses must be given to the Regis-

trar of the court in which the proceedings were heard, and the

Registrar may decide to adjust the amount of the invoice.

A lawyer who is dissatisfied with the decision of the Registrar

“(4)

as to the amount of the invoice may, within 14 days after the

date of the decision, apply to a Family Court Judge to review

the decision, and the Judge may on the application make any

order varying or confirming the decision that the Judge con-

siders fair and reasonable.

Where in any proceedings a lawyer has been appointed under

“(5)

section 162 or 162A and the fees and expenses relating to

that appointment have been paid under subsection (1), the

court must make an order under section 162C, unless the

court declines to do so in accordance with that section.

However, no order under section 162C may be made—

“(a) against the Crown, whether acting through the depart-

ment for the time being responsible for the administra-
tion of this Act or otherwise; or
“(b) in respect of an appointment under section 162A,

where a lawyer has been appointed under that section
to provide to the court independent legal advice on any
complex legal issue.

“162C Order requiring refand reimbursement of costs

payments

“H Anorder referred to in seetion 162B(5) must order the parties

to refund to the Crown the preseribed proportion of the amount
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“(1)

paid by the €rown; under seetion 162B(1H){b); in respeet of
Each party must pay an equal share of the preseribed propor-
tron:

An order referred to in section 162B(4) must require the par-

“Q)

ties to reimburse to the Crown the prescribed proportion of
the amount paid by the Crown, under section 162B(1)(b). in
respect of the fees and expenses of a lawyer appointed under
section 162 or 162A.

Despite subsection (1), the court may decline to make an
order against a party if satisfied that the order would cause
serious hardship to the party or to a dependent child of the

party.

“(3A) Each party against whom an order is made under subsection

“(4)

“(3)

98

(1) must pay an equal share of the prescribed proportion.

Despite subsection {2} (3A), if the court is satisfied that, in
view of the circumstances of the case, including the conduct
of any party, it would be inappropriate to require a party to
pay the amount payable in accordance with that subsection,
the court may substitute, for that party, a different amount not
exceeding the prescribed proportion.

In this section,—

“dependent child, in relation to a party, means a child whose
day-to-day care is substantially the responsibility of the party
“prescribed proportion means the same proportion that is
prescribed by regulations made under section 147 of the Care
of Children Act 2004 for the purposes of section 135A of that
Act

“serious hardship, in relation to a party or a dependent child

of the party,—

“(a) includes significant financial difficulties that arise be-
cause of—

“() the party’s inability to meet minimum living ex-
penses according to normal community stand-
ards; or

“(i1) the cost of medical treatment for an illness or
injury of the party or a dependent child of the
party; or
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“(@ii1) a serious illness suffered by the party or by a
dependent child of the party; or

“@iv) the cost of education for a dependent child of the
party:

“(b) does not include significant financial difficulties that
arise because—

“(i) the social activities and entertainment of the
party or those of a dependent child of the party
may be limited; or

“(i1) the party is unable to afford goods or services
that are expensive or of a high quality or standard
according to normal community standards.

“162D Enforcement of orders made under section 162C

“(1) The amount that a party is ordered to refund reimburse under
section 162C is a debt due to the Crown by that party and
may be enforced in a District Court or the High Court, as the
case may require, in the same manner as a judgment of that
court.

“(2) Despite section 113 or 123 of the District Courts Act 1947
or section 100A of the Judicature Act 1908, no court fee is
payable by a person who seeks to enforce, on behalf of the
Crown, an order referred to in subsection (1), but the fee
that would otherwise be payable—

“(a) 1isto be added to the amount sought to be enforced; and
“(b) must be paid to the Registrar of the court out of any
proceeds that result from the enforcement.

“(3) For the purposes of section 14(1)(b) of the Crown Proceed-
ings Act 1950, the Secretary for Justice may, on behalf of the
Crown, enforce a debt under this section.

seetion 162€

“y 1 an amount that a party is ordered to refund under seetion
ment with the party to altow for etther or both of the following:
“ay a greater time for payment:
“by payment to be made by mstatments:
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ﬁea_

88

“(4)

88A

“G)

No arrangement under subseetion (1) may permit an amotnt
to remain unpatd for more than 5 years after the date on whteh
No actiont to enforee an amount that ts the subjeet of an ar-
rangement tnder this seetion may be taken as tong as the ar-
rangement contintes i foree and is duly observed:

in the payment of any mstalment; proceedings may be taken
against the person in default as f default had been made 1 the

Section 165 amended (Power of District Court or Family
Court to call witnesses)
Replace section 165(4) with:

A witness called by the court under this section may be—

“(a) examined and re-examined by the court, or by a lawyer
appointed to assist the court; and

“(b) cross-examined by or on behalf of any party to the pro-
ceedings.”

Section 171 amended (Costs)
After section 171(2), insert:

This section is subject to section 162B{5).”

88AB Section 174 amended (Appeals from decisions of District

@
2
3)

Courts and Family Courts)
In section 174(1AA), delete “(other than criminal proceedings
or proceedings under section 130)”.

In section 174(1), replace “subsection (1A)” with “subsection

(1AA)”.
Replace section 174(1A) with:

“(1A) However, no appeal may be made to the High Court under

100

subsection (1) in relation to—
“(a) criminal proceedings; or
“(b) a decision under—
“(i) section 162 to appoint a lawyer to represent a
child; or
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“(il) section 162A to appoint, or to direct the Regis-
trar of the court to appoint, a lawyer to assist the
court.

“(1B) The High Court Rules and sections 74 to 78 of the District

89

90

“193

“194

“(D)

Courts Act 1947, with all necessary modifications, apply to
an appeal under subsection (1) as if it were an appeal under
section 72 of that Act.”

Section 187 amended (Regulations)
Repeal section 187(a), (ca), (cb), and (cc).

New sections 193 and 194 inserted
After section 192, insert:

Transitional provision for counselling or mediation
arranged before commencement of subpart 3 of Part 5 of
Family Court Proceedings Reform Act 2013

If any counselling or mediation has been arranged under Part

2 before the date of commencement of subpart 3 of Part

5 of the Family Court Proceedings Reform Act 2013,

but that counselling or mediation has not been commenced or

completed by that date,—

“(a) the counselling or mediation may be commenced or
completed on or after the date of commencement of
subpart 3 of Part 5 of the Family Court Proceed-
ings Reform Act 2013 as if subpart 3 of Part 5 of
the Family Court Proceedings Reform Act 2013
had not come into force; but

“(b) the counselling or mediation may not be commenced or
continued 4 months after the date of commencement of
subpart 3 of Part 5 of the Family Court Proceed-
ings Reform Act 2013.

Transitional provision for proceedings pending
commenced before the commencement of subpart 3 of
Part S of the Family Court Proceedings Reform Act 2013
but not completed by that date

This section applies to proceedings under this Act that were
commenced before the date of commencement of subpart 3
of Part 5 of the Family Court Proceedings Reform Act
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“2)

“G)

92

93

102

2013 but were not by that date completed (a pending pro-
ceeding).

The following provisions do not apply to a pending proceed-
ing:

“(a) section 162A:

“(b) section 162B:

“(c) section 162C:

“(d) section 162D.

“e) seection 162E:

Section 162, as in force immediately before the date of com-
mencement of subpart 3 of Part 5 of the Family Court Pro-
ceedings Reform Act 2013, continues to apply to a pending
proceeding with any necessary modifications as if subpart 3
of Part 5 of the Family Court Proceedings Reform Act
2013 had not come into force.”

Sehedule 2 amended
1 Schedute 2; after the item relating to the Matrimontat Pro-
Amendment Act 2008 (2008 No 79~

Schedule 2 amended
In Schedule 2, after the item relating to the Matrimonial Pro-
ceedings Amendment Act 1970, insert:

“Family Proceedings Amendment Act 2008 (2008 No 79)
“Family Proceedings Amendment Act 2013 (2013 No 47).”

Subpart 4—Amendments to Property
(Relationships) Act 1976

Principal Act
This subpart amends the Property (Relationships) Act 1976
(the principal Act).

Section 22 amended (Jurisdiction)
Repeal section 22(3) to (5).
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94

95

“38A
‘G( 1)

“2)

“G)

“(4)

96

Section 37A amended (Court may appoint lawyer for
children)
Replace section 37A(2)(a) with:

“(a) must be determined in accordance with regulations
made under section 16D of the Family Courts Act
1980 or, if no such regulations are made, by the Regis-
trar of the court; and”.

New section 38A and cross-heading inserted
After section 38, insert:

“Transfer of proceedings

Transfer of proceedings to High Court

A Family Court Judge may order the transfer of proceedings
to the High Court if the Judge is satisfied that the High Court is
the more appropriate venue for dealing with the proceedings.

In considering whether to make an order under subsection

(1), the Judge may must have regard to any matter the Judge

“(a) the complexity of the proceedings or of any question in
issue in the proceedings:

“(b) any proceedings before the High Court that are between
the same parties and that involve related issues:

“(c) any other matter that the Judge considers relevant in the
circumstances.

An order may be made under subsection (1) on—

“(a) the application of a party to the proceedings; or

“(b) the court’s initiative.

Any proceedings transferred to the High Court by an order
made under subsection (1) continue in that court as if they
had been properly commenced there.”

Section 53 amended (Rules of court and regulations)
Repeal section 53(2A)(a).
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98

(1)

2)

3)
4

)
“(6)

(6)

929

“65A

“65B
‘6( 1 )

104

Subpart 5—Amendments to Protection of
Personal and Property Rights Act 1988

Principal Act
This subpart amends the Protection of Personal and Property
Rights Act 1988 (the principal Act).

Section 65 amended (Appointment of barrister or solicitor
by court or Registrar)

Replace the heading to section 65 with “Appointment of
lawyer to represent person in respect of whom application
made”.

In section 65, replace “barrister or solicitor” with “lawyer” in
each place.

Repeal section 65(3).

In section 65(5), replace “barristers or solicitors” with
“lawyers”.

Replace section 65(6) with:

An invoice rendered by a lawyer appointed under this section
for fees and expenses must be given to the Registrar of the
court in which the proceedings were heard, and the Registrar
may tax decide to adjust the amount of the invoice.”

In section 65(7), replace “bill” with “invoice”.

New sections 65A and 65B inserted
After section 65, insert:

Appointment of lawyer to assist court

In any proceedings under this Act, a court may—

“(a) appoint a lawyer to assist the court; or

“(b) direct the Registrar of the court to appoint a lawyer to
assist the court.

Payment of lawyer appointed under section 65A

The fees and expenses of any lawyer appointed under section

65A must—

“(a) Dbe determined in accordance with regulations made
under section 16D of the Family Courts Act 1980 or,
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“(2)

“G)

“(4)

100
(1)

2)
)

101

102

if no such regulations are made, by the Registrar of the
court; and

“(b) be paid_in accordance with that determination out of
public money appropriated by Parliament for the pur-
pose.

An invoice rendered by a lawyer appointed under section
65A for fees and expenses must be given to the Registrar of
the court in which the proceedings were heard, and the Regis-
trar may tax decide to adjust the amount of the invoice.

A lawyer who is dissatisfied with the decision of the Registrar
as to the amount of the invoice may, within 14 days after the
date of the decision, apply to a Family Court Judge to review
the decision, and the Judge may on the application make any
order varying or confirming the decision that the Judge con-
siders fair and reasonable.

Where the fees and expenses of a lawyer appointed under sec-
tion 65A have been paid under subsection (1)(b), the court
may, if it thinks it appropriate, order a party to the proceed-
ings to refund to the Crown an amount that the court specifies
in respect of those fees and expenses, and the amount ordered
to be refunded is a debt due to the Crown by that party and, in
default of payment of that amount, payment may be enforced,
by order of a District Court or the High Court, as the case may
require, in the same manner as a judgment of that court.”

Section 76 amended (Court may call for report on person)
In section 76, replace “barrister or solicitor” with “lawyer” in
each place.

In section 76(3)(b), replace “section 65(3)” with “section
65A”.

In section 76(6), replace “section 65(3)” with “section 65A”.

Section 78 amended (Power of court to call witnesses)
In section 78(3), delete “, or by any barrister or solicitor as-
sisting the court,”.

Section 79 amended (Attendance at hearings)
Replace section 79(1)(f) with:
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“(f) a lawyer appointed under section 65A to assist the
court:”.

103 Section 88 amended (Procedure on review)
In section 88, replace “65” with “65A”.

104 Section 112 amended (Regulations)
In section 112(a), replace “barristers and solicitors” with
“lawyers”.
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