Version
as at 4 November 2021

Financial Markets Conduct (Overseas Registered Banks

and Licensed Insurers) Exemption Notice 2020
(L1 2020/80)

Financial Markets Conduct (Overseas Registered Banks and Licensed Insurers) Exemption Notice
2020: revoked, on the close of 3 November 2021, by clause 3.
Pursuant to section 556 of the Financial Markets Conduct Act 2013, the Financial
Markets Authority, being satisfied of the matters set out in section 557 of that Act,
gives the following notice.
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Notice

1 Title

This notice is the Financial Markets Conduct (Overseas Registered Banks and
Licensed Insurers) Exemption Notice 2020.

2 Commencement

This notice comes into force on 29 May 2020.

Note

The Parliamentary Counsel Office has made editorial and format changes to this version using the powers
under subpart 2 of Part 3 of the Legislation Act 2019.

Note 4 at the end of this version provides a list of the amendments included in it.

This notice is administered by the Financial Markets Authority.


http://legislation.govt.nz/pdflink.aspx?id=DLM4091821
http://legislation.govt.nz/pdflink.aspx?id=DLM4090503
http://legislation.govt.nz/pdflink.aspx?id=DLM4091822
http://legislation.govt.nz/pdflink.aspx?id=DLM7298371
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3 Revocation

This notice is revoked on the close of 3 November 2021.
4 Application

An exemption granted by this notice applies to the following accounting

periods of an exempt issuer:

(a)  an accounting period of the issuer that commenced before the exemption
is granted (including an accounting period that ended before the exemp-
tion is granted) if the exemption is granted before the financial state-
ments or group financial statements for that period would be required to
be delivered to the Registrar for lodgement under section 461H of the
Act; and

(b)  subsequent accounting periods.

5 Interpretation
(1) In this notice, unless the context otherwise requires,—

Act means the Financial Markets Conduct Act 2013

approved auditor, in relation to an exempt issuer, means an accountant who is
qualified under the law of the home jurisdiction to give an opinion as to
whether financial statements or group financial statements comply with an
overseas GAAP required or permitted in that jurisdiction

Australian auditor means an accountant who is qualified under the law of
Australia to give an opinion as to whether financial statements or group finan-
cial statements comply with Australian equivalents to International Financial
Reporting Standards

exempt issuer means an overseas person that is a licensed insurer or a regis-
tered bank

home jurisdiction, in relation to—

(a) a licensed insurer, has the same meaning as in section 6(1) of the Insur-
ance (Prudential Supervision) Act 2010; and

(b) aregistered bank, has the same meaning as in section 2(1) of the Reserve
Bank of New Zealand Act 1989

New Zealand business, in relation to an exempt issuer, means,—

(a) if the exempt issuer has 1 or more subsidiaries, the New Zealand busi-
ness of the exempt issuer’s group (as defined in section 6(1) of the Act):

(b)  if the exempt issuer has no subsidiaries, the exempt issuer’s New Zea-
land business

overseas GAAP, in relation to—

(a)  an exempt issuer that is a licensed insurer that is incorporated in the Uni-
ted States of America, means—


http://legislation.govt.nz/pdflink.aspx?id=DLM6027081
http://legislation.govt.nz/pdflink.aspx?id=DLM4090503
http://legislation.govt.nz/pdflink.aspx?id=DLM2478128
http://legislation.govt.nz/pdflink.aspx?id=DLM199370
http://legislation.govt.nz/pdflink.aspx?id=DLM4090590
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(i)  generally accepted accounting principles that are required or per-
mitted in the United States of America; or

(i1)  statutory accounting principles issued by the National Association
of Insurance Commissioners (US):

(b) any other exempt issuer, means generally accepted accounting practice
or principles that is or are required or permitted in the home jurisdiction

overseas person, in relation to—

(a) a licensed insurer, has the same meaning as in section 6(1) of the Insur-
ance (Prudential Supervision) Act 2010; and

(b)  aregistered bank, has the same meaning as in section 2(1) of the Reserve
Bank of New Zealand Act 1989

Regulations means the Financial Markets Conduct Regulations 2014.

Any term or expression that is defined in the Act or the Regulations and used,
but not defined, in this notice has the same meaning as in the Act or the Regu-
lations.

Exemptions
Every exempt issuer is exempted from—
(a)  sections 455(1)(c), 461B, 461D, and 461G of the Act; and

(b)  sections 460 and 461 of the Act to the extent that those sections require
the exempt issuer to ensure that its financial statements, or group finan-
cial statements,—

(1)  comply with generally accepted accounting practice; and
(i1)) are dated and signed in accordance with section 460(1)(b) or
461(1)(b).
Conditions
The exemptions in clause 6 are subject to the following conditions:

(a)  the exempt issuer, in relation to the financial statements or group finan-
cial statements prepared under section 460 or 461 of the Act, must com-
ply with the law and regulatory requirements of the home jurisdiction
that relate to the preparation, content, audit, and public filing of those
statements and, in particular, the exempt issuer must ensure that—

(i)  those statements comply with overseas GAAP; and
(i1)  those statements are audited by an approved auditor; and

(iii)) an audit report is prepared by the approved auditor in respect of
that audit:

(b)  the exempt issuer must ensure that there are kept at all times accounting
records that will enable the issuer to ensure that—


http://legislation.govt.nz/pdflink.aspx?id=DLM2478128
http://legislation.govt.nz/pdflink.aspx?id=DLM199370
http://legislation.govt.nz/pdflink.aspx?id=DLM6292900
http://legislation.govt.nz/pdflink.aspx?id=DLM4702247
http://legislation.govt.nz/pdflink.aspx?id=DLM6027068
http://legislation.govt.nz/pdflink.aspx?id=DLM6027073
http://legislation.govt.nz/pdflink.aspx?id=DLM6027079
http://legislation.govt.nz/pdflink.aspx?id=DLM4702253
http://legislation.govt.nz/pdflink.aspx?id=DLM4702255
http://legislation.govt.nz/pdflink.aspx?id=DLM4702253
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(©)

(d)

(e)

®

(i)  the financial statements or group financial statements prepared
under section 460 or 461 of the Act comply with paragraph (a)(i);
and

(i1) the New Zealand business financial statements prepared under
paragraph (c) (if any) comply with generally accepted accounting
practice:

the financial statements or group financial statements delivered for
lodgement under section 461H of the Act must be accompanied by
financial statements for the New Zealand business (if any), and the
exempt issuer must ensure that—

(i)  those statements are prepared in accordance with generally
accepted accounting practice; and

(i1)  those statements are audited by an approved auditor, an Australian
auditor, or a qualified auditor; and

(iii) an audit report is prepared by the approved auditor, Australian
auditor, or qualified auditor in respect of that audit:

if an auditor’s report referred to in paragraph (a)(iii) or (c)(iii) was quali-
fied or referred to a fundamental matter in any respect, the exempt issuer
must, within 7 working days after the report is signed, provide a copy of
the report, and a copy of the financial statements or group financial
statements to which it relates, to—

(i) the FMA; and
(i)  the External Reporting Board:

the financial statements or group financial statements that are delivered
to the Registrar for lodgement under section 461H of the Act must—

(i)  be accompanied by written notification to the Registrar that the
exempt issuer is relying on this notice in respect of the accounting
period to which the statements relate; and

(i)  be in English or accompanied by an accurate English translation:

a governmental body for securities regulation in the home jurisdiction
must be a full signatory to the International Organization of Securities
Commissions Multilateral Memorandum of Understanding Concerning
Consultation and Cooperation and the Exchange of Information.

Dated at Auckland this 7th day of May 2020.

Nick Kynoch,
General Counsel,


http://legislation.govt.nz/pdflink.aspx?id=DLM4702253
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Financial Markets Authority.

Statement of reasons

This notice comes into force on 29 May 2020 and is revoked on the close of
3 November 2021. The notice continues the exemptions granted under the Financial
Markets Conduct (Overseas Registered Banks and Licensed Insurers) Exemption
Notice 2016 (the 2016 notice), which is revoked at the close of 28 May 2020.

This notice applies to overseas banks that are registered and overseas insurers that are
licensed by the Reserve Bank of New Zealand (the Reserve Bank).

This notice exempts overseas registered banks and overseas licensed insurers from
the following provisions of the Financial Markets Conduct Act 2013 (the Act):

. section 455(1)(c) (which requires an FMC reporting entity to keep accounting
records that will enable it to ensure that its financial statements comply with
generally accepted accounting practice):

. sections 460 and 461 to the extent that those sections require the financial
statements that are prepared to comply with New Zealand generally accepted
accounting practice (NZ GAAP) and to be dated and signed by 2 directors (or,
if the entity has only 1 director, by that director):

. section 461B (which relates to financial statements for the New Zealand busi-
ness):

. sections 461D and 461G (which relate to auditing).
The exemptions are subject to conditions. These include requirements that—

. the entities prepare financial statements that comply with the laws and regula-
tory requirements of their home jurisdiction:

. the home jurisdiction, through a securities regulator in that jurisdiction, be a
full signatory to the International Organization of Securities Commissions
Multilateral Memorandum of Understanding Concerning Consultation and
Cooperation and the Exchange of Information. This would allow the Financial
Markets Authority to seek the assistance of the equivalent authority in the
home jurisdiction should enforcement issues arise.

The main effects of the exemptions for entities relying on them are as follows:

. rather than complying with NZ GAAP, the financial statements that are pre-
pared will comply with the overseas generally accepted accounting practice or
principles that is or are required or permitted in the home jurisdiction or, in the
case of United States insurers, with United States statutory accounting prin-
ciples (overseas GAAP):

. those financial statements will be audited by an auditor who is qualified under
the laws of the home jurisdiction (an overseas approved auditor):
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if the entity has a New Zealand business, those financial statements will be
accompanied by separate financial statements for the New Zealand business
that comply with NZ GAAP:

those New Zealand business financial statements will be audited by a qualified
auditor (as that term is defined in the Act), an overseas approved auditor, or an
auditor who is qualified under the laws of Australia.

The Financial Markets Authority (the FMA), after satisfying itself as to the matters
set out in section 557 of the Act, considers it appropriate to grant the exemptions
because—

the Reserve Bank is required to assess the financial reporting and audit require-
ments of the home jurisdiction of any overseas bank or insurer seeking registra-
tion or licensing in New Zealand. In these circumstances, the FMA is satisfied
that the financial reporting and audit requirements of the home jurisdiction will
provide sufficient and appropriate information to the Reserve Bank for it to
undertake its prudential regulation of these entities and to investors for them to
make investment decisions:

the overseas entities that will rely on the notice are regulated in jurisdictions
that, through their securities regulators, are signatories to an international
memorandum of understanding for co-operation and information sharing. This
means that the FMA will be able to obtain co-operation from the securities
regulator in an entity’s home jurisdiction if any compliance concerns arise in
relation to the entity:

the costs associated with an entity having to prepare and audit financial state-
ments in accordance with the requirements of a home jurisdiction, in addition
to the costs associated with preparing NZ GAAP-compliant financial state-
ments audited by a New Zealand qualified auditor, would outweigh the benefits
to investors in having access to financial statements prepared according to NZ
GAAP rather than overseas GAAP:

as such, the granting of the exemptions is desirable in order to promote the pur-
poses of the Act, specifically by avoiding unnecessary compliance costs and by
promoting flexibility in financial markets:

the exemptions only address the particular difficulties experienced by entities
that are overseas registered banks or licensed insurers. Given the limited appli-
cation of the exemptions and that investors will still have access to financial
statements, lodged in New Zealand, that meet financial reporting and audit
requirements in reputable jurisdictions, the exemptions are not broader than is
reasonably necessary to address the matters that gave rise to them.

Issued under the authority of the Legislation Act 2019.
Date of notification in Gazette: 12 May 2020.
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Notes

1 General

This is a consolidation of the Financial Markets Conduct (Overseas Registered
Banks and Licensed Insurers) Exemption Notice 2020 that incorporates the
amendments made to the legislation so that it shows the law as at its stated
date.

2 Legal status

A consolidation is taken to correctly state, as at its stated date, the law enacted
or made by the legislation consolidated and by the amendments. This presump-
tion applies unless the contrary is shown.

Section 78 of the Legislation Act 2019 provides that this consolidation, pub-
lished as an electronic version, is an official version. A printed version of legis-
lation that is produced directly from this official electronic version is also an
official version.

3 Editorial and format changes

The Parliamentary Counsel Office makes editorial and format changes to con-
solidations using the powers under subpart 2 of Part 3 of the Legislation Act
2019. See also PCO editorial conventions for consolidations.

4 Amendments incorporated in this consolidation

Financial Markets Conduct (Overseas Registered Banks and Licensed Insurers) Exemption Notice
2020 (LI 2020/80): clause 3

Wellington, New Zealand:

Published under the authority of the New Zealand Government—2021
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