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Regulations
1 Title and commencement
(1)  These regulations may be cited as the Futures Industry (Client
Funds) Regulations 1990.

(2)  These regulations shall come into force on 1 October 1990.
2 Interpretation
(1)  Inthese regulations, unless the context otherwise requires,—

Act means the Securities Markets Act 1988

auditor means a qualified auditor within the meaning of the
Securities Act 1978

client, in relation to a dealer, means any person (including
another dealer) on behalf of whom the dealer deals, or from
whom the dealer accepts instructions to deal, in futures con-
tracts, but does not include—

(a)  the dealer; or

(b) arelated party of the dealer

client bank account, in relation to a dealer, means a bank ac-
count that is established and maintained by a dealer in accord-
ance with regulation 3 for the purpose of receiving, holding,
and disbursing client money

client funds account, in relation to a dealer, means an account
that is established and maintained by a dealer in accordance
with regulation 9 for the purpose of effecting transactions in
relation to futures contracts between a dealer acting on behalf
of clients and any clearing house, other dealer, or futures bro-
ker
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client money, in relation to a dealer, means money of any cur-

rency which in the course of carrying on business as a dealer

in futures contracts—

(a)  the dealer or any other person on its behalf holds for, or
receives from or on behalf of, clients and which is not
immediately due and payable on demand to the dealer
or the other person for its own account; or

(b)  the dealer pays into a client bank account in pursuance
of an obligation to do so under regulation 18

client property, in relation to a dealer, means property of any
kind, including credit facilities, title documents, and other se-
curities but not including money, which in the course of carry-
ing on business as a dealer in futures contracts the dealer or
any other person on its behalf holds for, or receives from or
on behalf of, clients, and includes any specified client invest-
ments and any other property acquired with client money
client records, in relation to a dealer, means the accounting
and other records which the dealer is required to keep pursuant
to regulation 23
dealer—
(a) means aperson who is authorised under section 38(1)(a)
of the Act, or approved under section 38(1)(b) of the
Act, to carry on the business of dealing in futures con-
tracts; but
(b)  does not include—
(1)  aperson who deals in futures contracts solely on
the person’s own behalf; or
(i)  arecognised clearing house
overseas bank means, in respect of any country other than
New Zealand, a bank licensed or otherwise authorised by the
central banking authority of the country to carry on banking
business in the country
recognised clearing house means a person who carries on
business in New Zealand as a clearing house for an authorised
futures exchange

registered bank has the same meaning as in section 2 of the
Reserve Bank of New Zealand Act 1989
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related party, in relation to a dealer, means,—

(a)  where the dealer is an individual, the dealer’s spouse,
civil union partner, or de facto partner, or any child of
the dealer:

(b)  where the dealer is a partnership,—

(i)  any partner or body corporate who or which di-
rectly or indirectly holds, controls, or beneficially
owns a majority of the voting rights, or of the cap-
ital, of the partnership, or otherwise has effective
control of the partnership; or

(i)  any body corporate or other entity in which a ma-
jority of the voting rights, or of the capital, is
directly or indirectly held, controlled, or benefi-
cially owned by the partnership or which is other-
wise effectively controlled by the partnership:

(c)  where the dealer is a body corporate,—

(i)  any individual or body corporate who or which
directly or indirectly holds, controls, or benefi-
cially owns a majority of the voting rights, or of
the capital, of the body corporate, or otherwise
has effective control of the body corporate; or

(1)  any body corporate which is related to the body
corporate within the meaning given to that ex-
pression by section 2(5) of the Companies Act
1955, or is otherwise effectively controlled by the
body corporate

Reserve Bank means the Reserve Bank of New Zealand con-

stituted under the Reserve Bank of New Zealand Act 1989

specified client investment, in relation to a dealer, means any

investment that is made on behalf of a client in accordance

with the written authority, whether general or specific, of the

client and in accordance with regulation 22 in any of the fol-

lowing types of property:

(a) government stock, treasury bills, and any other public
security as defined in the Public Finance Act 1989:

(b) stock, loans, investments, or securities issued by any
local authority as defined in the Local Authorities Loans
Act 1956:
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(1)
2)
3)

(c) transferable certificates of deposit or negotiable certifi-
cates of deposit which are issued by a registered bank
or in respect of which a registered bank is liable for re-
payment or redemption:

(d)  bills of exchange, promissory notes, bonds, or other in-
vestments or instruments issued, drawn, accepted, or
endorsed by a registered bank:

(e) any other securities in respect of which payment or re-
demption is to be made by or is guaranteed by a regis-
tered bank or any local authority as defined in the Local
Authorities Loans Act 1956:

(f) any other type of property that is designated by the
FMA, by notice in the Gazette, for the purposes of these
regulations.

In these regulations, a reference to depositing any property in

safe custody means depositing the property in accordance with

regulation 14.

Any term or expression which is not defined in these regu-

lations, but which is defined in the Act or the Securities Act

1978, shall, unless the context otherwise requires, have the

meaning given to it by the Act or the Securities Act 1978.

In these regulations, a reference to a numbered form is a ref-

erence to the form so numbered in the Schedule.

Regulation 2(1) Act: amended, on 1 December 2002, by section 30 of the Se-
curities Markets Amendment Act 2002 (2002 No 44).

Regulation 2(1) dealer: substituted, on 1 May 2011, by section 82 of the Fi-
nancial Markets Authority Act 2011 (2011 No 5).

Regulation 2(1) related party paragraph (a): amended, on 26 April 2005, by
section 12 of the Relationships (Statutory References) Act 2005 (2005 No 3).

Regulation 2(1) specified client investment paragraph (f): amended, on 1 May
2011, by section 84(4) of the Financial Markets Authority Act2011 (2011 No 5).

Client bank accounts

Client bank accounts

Every dealer shall establish and maintain 1 or more client bank
accounts in New Zealand with 1 or more registered banks.

A dealer may establish and maintain 1 or more client bank
accounts outside New Zealand with 1 or more overseas banks.

Every client bank account—
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(a)  shall be maintained by the dealer in the name of the
dealer; and

(b)  shall include in its title the description “client bank ac-
count”.

Acknowledgment of client bank account

Subject to subclause (2), no dealer shall pay any client money

into a client bank account unless the dealer has obtained a writ-

ten statement in form 1 signed by the person with whom the

account is to be maintained acknowledging—

(a) thatthe account is one to which these regulations apply;
and

(b)  that all money that is at any time in the account is held
by the dealer on behalf of clients of the dealer; and

(c) that the person is not entitled to combine the account
with any other account, except with other client bank
accounts maintained by the dealer with the person in
respect of the dealer’s business as a futures dealer; and

(d) that the person is not entitled to exercise any right of
set-off or counterclaim against money in the account in
respect of any amount owed to the person by the dealer.

If any person outside New Zealand declines to give such an
acknowledgment, the dealer shall not pay any client money
into the client bank account with the person unless the dealer
has first—

(a) advised the client entitled to the money that the money
may not have the protection afforded by regulation 20;
and

(b)  obtained the written agreement of the client in form 2
that, notwithstanding such advice, the money may be
paid into the client bank account with the person.

Operation of client bank accounts

Every dealer shall ensure—

(a) that each of its client bank accounts is not overdrawn;
and

(b)  that no money other than client money is paid into or
held in its client bank accounts, except as permitted by
regulation 17 or regulation 18; and
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(c)  that no money is paid out of its client bank accounts
except in accordance with regulation 8.

6 Client money to be paid into client bank account
All client money received by a dealer shall, immediately after
it is received, be paid into a client bank account.

7 Money to be held on same day call
Every dealer shall ensure that all client money deposited in or
credited to a client bank account is held on same day call.

8 Disbursements of client money from client bank account

(1)  Every dealer shall ensure that no money is paid out of a client

bank account except for the purpose of—

(a) making a payment for, or in connection with, the enter-
ing into, margining, or settling of a futures contract by
the dealer on behalf of the client entitled to the money;
or

(b)  acquiring a specified client investment on behalf of the
client entitled to the money, in accordance with the writ-
ten authority, whether general or specific, of the client;
or

(c)  acquiring any property (other than a specified client in-
vestment) on behalf of the client entitled to the money,
in accordance with the specific written authority of the
client; or

(d) making a payment to the client entitled to the money; or

(e) making a payment to another person specified by the
client entitled to the money in accordance with the spe-
cific written authority of the client; or

(f)  meeting the amount of any fees, commissions, or other
charges properly payable by a client to the dealer in
respect of any dealing in futures contracts on behalf of
the client; or

(g) making a payment to the dealer in reimbursement for
any payment made by the dealer to or on behalf of a
client for which the dealer is entitled to be reimbursed
by the client; or
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(h)  withdrawing an amount pursuant to regulation 17 or
regulation 18(2).

Every dealer shall ensure that no money is paid out of a client

bank account in respect of a client unless there is standing to

the credit of the client in the account sufficient funds to cover

the payment.

Client funds accounts

Client funds accounts

A dealer may establish and maintain 1 or more client funds

accounts—

(a) in New Zealand with a recognised clearing house or
with another dealer:

(b)  outside New Zealand with a clearing house for a futures
exchange or with a futures broker.

Every client funds account—

(a)  shall be maintained by the dealer in the name of the
dealer; and

(b)  shall include in its title the description “client funds ac-
count”.

Acknowledgment of client funds account

Subject to subclause (2), no dealer shall pay any client money

to any clearing house for a futures exchange or to another

dealer or futures broker for crediting to a client funds account

unless the dealer has obtained a written statement in form 3

signed by the person with whom the account is to be main-

tained acknowledging—

(a)  thatthe account is one to which these regulations apply;
and

(b)  that all money that is at any time standing to the credit
of the account is held by the dealer on behalf of clients
of the dealer; and

(c)  that the person is not entitled to combine the account
with any other account, except with other client funds
accounts maintained with the person in respect of the
dealer’s business as a futures dealer; and
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(d) that the person is not entitled to exercise any right of
set-off or counterclaim against money credited to the
account in respect of any amount owed to the person by
the dealer.

If any person outside New Zealand declines to give such an
acknowledgment, the dealer shall not pay any client money for
crediting to the client funds account with the person, unless the
dealer has first—

(a) advised the client entitled to the money that the money
may not have the protection afforded by regulation 20;
and

(b)  obtained the written agreement of the client in form 2
that, notwithstanding such advice, the money may be
credited to the client funds account with the person.

Notification by dealer that money must be credited to
client funds account

Where a dealer, or any person acting for or at the request of a
dealer, pays or credits money on behalf of a client of the dealer
to a clearing house for a futures exchange or to another dealer
or futures broker, the dealer or other person shall ensure that
an instruction is given to the clearing house, dealer, or futures
broker to whom the money is paid or credited that the money is
client money and must be credited to the client funds account
of the dealer.

Every person who receives money or a credit for money with
an instruction that it must be credited to a client funds account
of a dealer with the person shall ensure that the money is cred-
ited to the account immediately after it is received.

Obligations of dealer by whom client funds account is

maintained

Every dealer who maintains a client funds account with a clear-

ing house for a futures exchange or with another dealer or fu-

tures broker—

(a)  shall not authorise any amount to be credited to the ac-
count other than amounts in respect of client money;
and



Reprinted as at Futures Industry (Client Funds)
1 December 2014 Regulations 1990 r 14

13

14

(b)  shall not authorise any amount to be debited to the ac-
count other than the amounts of any payments made—
(i)  for, or in connection with, the entering into,
margining, or settling of futures contracts on
behalf of clients; or
(i)  tothe dealer for the credit of a client bank account
of the dealer.

Obligations of person with whom client funds account

is maintained

Every clearing house, dealer, or futures broker with whom a

client funds account is maintained in respect of another dealer

shall ensure—

(a)  that no amount is credited to the account other than in
accordance with an instruction given under regulation

11; and

(b)  that no amount is debited to the account other than the
amounts of any payments made—

(i)  for, or in connection with, the entering into,
margining, or settling of futures contracts on
behalf of clients of the dealer in respect of whom
the account is maintained; or

(i)  to the dealer for whom the account is maintained
for the credit of a client bank account of the
dealer.

Client property

Client property to be placed in safe custody

All client property received by a dealer which is capable of

deposit in safe custody shall, immediately after it is received,

be deposited in safe custody on behalf of the client entitled to

the property with—

(a)  the Reserve Bank; or

(b) aregistered bank in New Zealand; or

(c) an overseas bank outside New Zealand; or

(d) arecognised clearing house; or

(e) aperson who is designated by the FMA, by notice in the
Gazette, as a person with whom or which client property
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(1)

)

may be deposited in safe custody for the purposes of
these regulations.

Regulation 14(e): amended, on 1 May 2011, by section 84(4) of the Financial
Markets Authority Act 2011 (2011 No 5).

Acknowledgment that client property will be held in safe
custody
Subject to subclause (2), no dealer shall deposit any client
property in safe custody with a person unless the dealer has
obtained a written statement in form 4 signed by the person
acknowledging—
(a) thatall client property deposited at any time in safe cus-
tody by the dealer with the person—
(i)  will be property to which these regulations apply;
and
(i)  will be held, in the case of a recognised clearing
house, on behalf of the clients of the dealer and,
in the case of other persons, on behalf of the client
entitled to the property; and
(b)  thatthe person will not be entitled to combine any client
property deposited in safe custody by the dealer with the
person with any other property, except, in the case of
a recognised clearing house, with other client property
deposited by the dealer with the person in respect of the
dealer’s business as a futures dealer; and
(c) that the person will not be entitled to exercise any right
of set-off or counterclaim against any client property
deposited in safe custody by the dealer with the person
in respect of any amount owed to the person by the
dealer, except amounts owed by the dealer in respect
of the deposit of the property.
If any person outside New Zealand declines to give such an ac-
knowledgment, the dealer shall not deposit any client property
in safe custody with the person unless the dealer has first—
(a) advised the client entitled to the property that the prop-
erty may not have the protection afforded by regulation
20; and
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3)

(b)  obtained the written agreement of the client in form 2
that, notwithstanding such advice, property of the client
may be deposited in safe custody with the person.

Dealing with client property

No dealer shall deal with any client property otherwise than in
accordance with the terms and conditions on which the prop-
erty was received by the dealer or in accordance with a specific
written direction of the client entitled to the property.

No person with whom any client property is deposited in safe
custody by a dealer, or by whom any other client property of
the dealer is held, shall deal with the property otherwise than
in accordance with the terms and conditions agreed to between
the dealer and the person for the deposit or holding of the client
property or in accordance with a specific written direction of
the dealer.

If any person with whom any client property is deposited in
safe custody by a dealer, or by whom any other client prop-
erty of the dealer is held, has express notice in writing that the
terms and conditions on which the property was received by
the dealer (as modified by any subsequent specific written di-
rection of the client entitled to the property) conflict with the
terms and conditions agreed to between the dealer and the per-
son for the deposit or holding of the client property (as modi-
fied by any subsequent specific written direction of the dealer),
the person shall hold the property in trust for the client entitled
to the property until such time as—

(a)  the dealer and the client entitled to the property jointly
advise the person in writing as to the terms and condi-
tions for the deposit or holding of the property; or

(b)  acourt gives directions to the person as to the deposit,
holding, or release of the property.

13
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2)

General provisions relating to client bank
accounts, client funds accounts, and client
property
Payments that include client money
Whenever any money is paid to a dealer and the money
includes client money, the dealer shall pay the money into
a client bank account and shall, immediately the funds are
cleared for payment, withdraw from the account the money
which is not client money.

Dealer to deposit money in account to prevent shortfall
Where, on any day, the amount of total liabilities of a dealer
to all of the dealer’s clients in respect of dealings in futures
contracts exceeds the aggregate of—
(a) the client money in client bank accounts and client
funds accounts of the dealer; and
(b)  the net realisable value of the specified client invest-
ments of the dealer; and
(c) the net realisable value of other client property de-
posited in safe custody by the dealer,—
the dealer shall immediately deposit in a client bank account
of the dealer an amount of money equal to the amount of the
excess, and the amount so deposited shall for the purposes of
these regulations be deemed to be client money.
Where—
(a) adealer has deposited money in a client bank account
pursuant to subclause (1); and
(b)  the aggregate of—
(i)  the client money in client bank accounts and
client funds accounts of the dealer; and
(i)  the net realisable value of the specified client in-
vestments of the dealer; and
(iii) the net realisable value of other client property
held or deposited in safe custody by the dealer,—
subsequently exceeds the amount of total liabilities of the
dealer to all of the dealer’s clients in respect of dealings in
futures contracts, the dealer may withdraw from the account
so much of the money deposited by the dealer in accordance
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(1)

with subclause (1) as is no longer required to meet any excess
under that subclause.

For the purposes of this regulation, the expression “net realis-
able value” means on any day the net amount which the dealer
could reasonably expect to realise on that day for the specified
client investments, or other client property deposited in safe
custody, as the case may be, which the dealer is authorised to
realise on behalf of the clients for whom they are held.

For the purposes of this regulation, the amount of any liability
of a dealer that is designated in a foreign currency shall be
calculated by applying the rate of exchange at which, on the
day in question, the dealer could have purchased New Zealand
dollars with the relevant foreign currency.

Position where dealer is also a bank

For the avoidance of doubt, it is hereby declared that any
dealer that is a registered bank or an overseas bank shall be re-
quired to comply in all respects with these regulations, and any
client bank account or client funds account that is established
and maintained in accordance with these regulations with the
dealer, either in respect of its own clients or by any other dealer
in respect of the clients of the other dealer, shall be regarded
as an account that complies with these regulations.

Further protection of client money and client
property

Client money and client property not available to meet

liability of dealer or other person

Subject to subclause (2), no client money, no specified client

investment, and no other client property—

(a)  shall be available for the payment of a debt, or for meet-
ing any liability, of any dealer or any person with whom
any client bank account or client funds account is main-
tained, investment is held, or other property is deposited
or otherwise held, or of any other person other than the
client entitled thereto:

15
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(b)

shall be liable to be attached or taken in execution under
the order or process of any court at the instance of a
person suing in respect of any such debt or liability,—

notwithstanding any other law or enactment.
Nothing in subclause (1) affects—

(a)

(b)
(©)

(d)

(e)

the right of a client of a dealer to recover money, invest-
ments, or other property to which the client is entitled;
or

any claim or lien which the dealer has against or on the
money, investments, or other property of any client; or
the right of a dealer to withdraw any money from a
client bank account for the purpose of making a pay-
ment on behalf of any client in accordance with regula-
tion 8(1), whether to itself or any other person; or

the right of any person with whom a client funds ac-
count is maintained by a dealer to debit the account for
the purpose of making a payment in accordance with
regulation 13(b), whether to itself or to any other per-
son; or

any claim or lien which any custodian of an investment
or other property has in respect of the deposit or holding
of the investment or property.

Notwithstanding subclause (2),—

(a)

(b)

no person with whom a client bank account is main-

tained by a dealer shall—

(i)  combine the account with any other account, ex-
cept with other client bank accounts maintained
by the dealer with the person in respect of the
dealer’s business as a futures dealer; or

(i1)) exercise any right of set-off or counterclaim
against money in the account in respect of any
amount owed to the person by the dealer:

no person with whom a client funds account is main-

tained by a dealer shall—

(i)  combine the account with any other account, ex-
cept with other client funds accounts maintained
by the dealer with the person in respect of the
dealer’s business as a futures dealer; or
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(i) exercise any right of set-off or counterclaim
against money credited to the account in respect
of any amount owed to the person by the dealer:

(c) no person with whom any specified client investment
or other client property is deposited in safe custody by

a dealer, or otherwise held in respect of a dealer, shall—

(i)  combine the property with any other property,
except, in the case of a recognised clearing house,
with other client property deposited by the dealer
with the person in respect of the dealer’s business
as a futures dealer; or

(i) exercise any right of set-off or counterclaim
against the property in respect of any amount
owed to the person by the dealer, except amounts
owed by the dealer in respect of the deposit or
holding of the property.

21  Protection of client money and client property where
dealer is insolvent
(1)  This regulation applies to and in relation to every dealer or
futures broker or clearing house for a futures exchange—
(a)  who has been adjudged bankrupt; or
(b)  thatis a company to which section 189A(1) of the Com-
panies Act 1955 applies; or
(c)  who is deceased and whose estate is being administered
under Part 6 of the Insolvency Act 2006; or
(d) that is a corporation or an associated person or a sub-
sidiary of a corporation to which an Order in Council
made under section 38 of the Corporations (Investiga-
tion and Management) Act 1989 applies; or
(e) that is a registered bank or an associated person of a
registered bank or a subsidiary of a registered bank to
which an Order in Council made under section 117 of
the Reserve Bank of New Zealand Act 1989 applies; or
()  who or that has been expelled or suspended from mem-
bership of an authorised futures exchange.
(2)  Subject to subclause (5), money in or credited to a client bank
account or client funds account of any person to whom this
regulation applies shall, as from the time and date at which

17
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(4)

)

(6)

(7)
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this regulation commences to apply to the person, be subject
to a single trust in favour of all of the clients for whom or on
whose behalf the money is being held in the account or from
whom the money was received for payment to the account, as
the case may be.

Specified client investments or other client property deposited
in safe custody or otherwise held by any person to whom this
regulation applies shall, as from the time and date at which this
regulation commences to apply to the person, be subject to a
single trust in favour of all of the clients for whom or on whose
behalf the property is being held or from whom the property
was received, as the case may be.

In any case where the person to whom this regulation applies is
a dealer or a futures broker or a clearing house that maintains
a client bank account or a client funds account in respect of
another dealer or that holds client property on behalf of clients
of another dealer, the trust shall not be in favour of the dealer
client, but instead shall be in favour of all of the relevant clients
of the dealer.

Nothing in subclause (2) shall affect the right of any person
with whom a client funds account is maintained by a dealer
to debit the account for the purpose of making a payment in
accordance with regulation 13(b), whether to itself or any other
person.

Any trust created by this regulation shall be administered,—

(a) in the case of a person who or that is a member of an
authorised futures exchange, by 1 or more persons ap-
pointed by the chairperson of the exchange in that be-
half:

(b) in the case of a person who or that was, immediately
before that person became a person to whom this regu-
lation applies, a member of an authorised futures ex-
change, by 1 or more persons appointed by the chair-
person of the exchange in that behalf:

(c) in the case of any other person, by 1 or more persons
appointed by the chairperson of the board of the FMA.

Where 2 or more persons are appointed to administer any

trust under subclause (6), the notice of appointment shall

state whether the powers of administration of the trust shall
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be exercised by those persons acting together or may be
exercised individually.

Regulation 21(1)(c): amended, on 3 December 2007, by section 445 of the
Insolvency Act 2006 (2006 No 55).

Regulation 21(6)(c): amended, on 1 May 2011, by section 82 of the Financial
Markets Authority Act 2011 (2011 No 5).

Miscellaneous provisions

Specified client investments

All specified client investments shall be held in the name of—
(a)  the client entitled thereto; or

(b)  the dealer.

Where a specified client investment is made by a dealer in the

name of the dealer—

(a) the investment shall be and remain the property of the
client entitled thereto; and

(b)  the dealer shall take all reasonable steps to ensure that
the investment is designated or identified as a client in-
vestment by the issuer of the investment or any custo-
dian or other person having control of the investment.

Every dealer shall ensure that no specified client investment of

the dealer is combined with any other investment of the dealer

which is not a specified client investment of the client entitled

thereto.

Notwithstanding this regulation but subject to regulation 16,
the issuer or custodian of a specified client investment, and any
other person having control of a specified client investment,
shall act in relation to the investment on the instructions of the
dealer.

Accounting and other records

Every dealer shall at all times keep, in relation to the clients
of the dealer, in such manner as will enable the audit thereof
to be conveniently and properly carried out, accounting and
other records that are separate from any other records of the
dealer and correctly record and explain—

(a) particulars of all amounts deposited in, and of all

amounts withdrawn from, each client bank account:

19
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(b)  separately from, but in addition to, the particulars re-
ferred to in paragraph (a) of this subclause, particulars
of all amounts deposited in, and of all amounts with-
drawn from, each client bank account pursuant to regu-

lation 18:

(c) particulars of all amounts credited or debited to each
client funds account:

(d) particulars of all specified client investments of the
dealer:

(e)  particulars of all other client property deposited in safe
custody or held by the dealer:

(f)  particulars of all dealings of each client with the dealer,
including details of all amounts credited or debited to
each client in each client bank account and each client
funds account:

(g) separately from, but in addition to, the particulars re-
ferred to in paragraph (f), where the client is another
dealer who maintains a client funds account with the
dealer, particulars of all amounts credited or debited by
the dealer in respect of the client funds account of the
other dealer.

(2)  Every dealer shall ensure that the client records of the dealer
are available on request for inspection by its auditor and by
any person authorised by any authorised futures exchange of
which the dealer is a member.

24 Audit

(1)  Every dealer shall ensure, in respect of each financial year of
the dealer, that its client records are audited by an auditor in
order to ascertain whether—

(a)  the client records have been properly maintained:

(b)  the dealer has complied with the provisions of the Act
and these regulations.

(2)  Subject to subclause (4), for the purposes of carrying out such

20

an audit for each financial year, the auditor shall examine the

client records of the dealer—

(a) on at least 1 occasion during each of the first, second,
and third quarters of that financial year; and
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(b) onatleast 1 occasion within 3 months after the close of
that financial year.

Forthwith after completion of each examination of the client

records of the dealer, the auditor shall—

(a)  prepare a report of the results of the examination; and

(b)  send a copy of that report to the dealer; and

(c)  if the report discloses any breach of the Act or these
regulations by the dealer, send a copy thereof to the
FMA and any authorised futures exchange of which the
dealer is a member.

Paragraph (a) of subclause (2) shall not apply in respect of any
financial year to any dealer who is a member of an authorised
futures exchange if the exchange carries out inspections of the
client records of the dealer in respect of the financial year at
intervals no greater than those specified in that paragraph.

Regulation 24(3)(c): amended, on 1 May 2011, by section 84(4) of the Financial
Markets Authority Act 2011 (2011 No 5).

Offences

Any person who without reasonable justification or excuse
contravenes, or fails to comply with, any provision of these
regulations commits an offence, and is liable on conviction to
a fine not exceeding $5,000.

Where an offence is committed under this clause by any person
acting as the agent or employee of another person, that other
person shall, without prejudice to the liability of the first-men-
tioned person, be liable under this clause in the same manner
and to the same extent as if he or she had personally commit-
ted the offence.

Notwithstanding anything in subclause (2), where any pro-
ceedings are brought by virtue of that subclause, it shall be
a good defence to the charge if the defendant proves that the
offence was committed without his or her knowledge or that
he or she took all reasonable steps to prevent the commission
of the offence and to remedy any effects of the act or omission
giving rise to the offence.

Where any body corporate is convicted of an offence against
this Act, every director and every person concerned in the
management of the body corporate shall be guilty of a like
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offence if it is proved that the act that constituted the offence
took place with his or her authority, permission, or consent, or
that he or she knew the offence was to be or was being com-
mitted and failed to take all reasonable steps to prevent or stop
it.

Regulation 25(1): amended, on 1 July 2013, by section 413 of the Criminal
Procedure Act 2011 (2011 No 81).

Transitional provisions

Transitional provisions

For the purposes of these regulations, all client money and all
client property that is, at the date of commencement of these
regulations, held by a dealer or by any other person on its be-
half shall be deemed to have been received by the dealer or
other person on that date, and the provisions of these regula-
tions shall apply in all respects to the money and property on
and after that date.

Nothing in regulation 4 or regulation 10 or regulation 15 shall
apply to any client money or client property that has already,
at the date of commencement of these regulations, been paid
into a client bank account or credited to a client funds account
or deposited in safe custody with any person.
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Schedule
Forms

Form 1 r 4(1)
Acknowledgment in respect of client bank
accounts

1o be given pursuant to regulation 4(1) of the Futures
Industry (Client Funds) Regulations 1990

To [full name of futures dealer]
Re: [full title of account]

You have opened with us the above-mentioned client bank account
in respect of your business as a futures dealer.

Asrequired by regulation 4(1) of the Futures Industry (Clients Funds)
Regulations 1990, we acknowledge that—
(a) the provisions of those regulations apply to the account;
and

(b) all money that is at any time in the account will be held
by you on behalf of your clients; and

(c) we will not be entitled at any time to combine the ac-
count with any other account, except with other client
bank accounts maintained by you with us in respect of
your business as a futures dealer; and

(d) we will not be entitled at any time to exercise any right
of set-off or counterclaim against money in the account
in respect of any amount owed to us by you.

Dated at: [place, date]

Full name of body giving the acknowledgment:
Address:

Signature of manager or other duly authorised officer:
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Form 2 T 4(2), 102), 15(2)
Acknowledgment by client in respect of
overseas persons

1o be given pursuant to the Futures Industry (Client Funds)
Regulations 1990

To [full name of futures dealer]

I/We: [full name(s) of client(s)]

acknowledge, in accordance with regulations 4(2), 10(2), and 15(2)
of the Futures Industry (Client Funds) Regulations 1990, that—

1 You have advised me (or us) that, in the course of your dealings
in futures contracts, you will or may from time to time, on my
(or our) behalf,—

(a) pay client money to your client bank account:

(b) credit client money to your client funds account:

(c) deposit client property in safe custody,—

with the following persons outside New Zealand: [names]
2 You have also advised me (or us)—

(a) that none of those persons has given the acknowledg-
ments required by regulations 4(1), 10(1), and 15(1); and

(b) that, as a consequence, the money or property may not
have the protection afforded by regulation 20.

3 Notwithstanding that advice, you are hereby authorised—

(a) to pay money to the client bank account maintained by
you with any of those persons:

(b) to credit money to the client funds account maintained
by you with any of those persons:

(c) to deposit any of my (or our) property in safe custody
with any of those persons,—

until such time as this authority is expressly revoked by me (or
us) by notice in writing to you.

Dated at: [place, date]
Signature of client(s):
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Form 3 r 10(1)
Acknowledgment in respect of client funds
accounts

To be given pursuant to regulation 10(1) of the Futures
Industry (Client Funds) Regulations 1990

To [full name of futures dealer]

Re: [full title of account]

You have opened with us the above-mentioned client funds account
in respect of your business as a futures dealer.

As required by regulation 10(1) of the Futures Industry (Client
Funds) Regulations 1990, we acknowledge that—

(a) the provisions of those regulations apply to the account;
and

(b) all money that is at any time standing to the credit of the
account will be held by you on behalf of your clients;
and

(c) we will not be entitled at any time to combine the ac-
count with any other account, except with other client
funds accounts maintained by you with us in respect of
your business as a futures dealer; and

(d) we will not be entitled at any time to exercise any right
of set-off or counterclaim against money credited to the
account in respect of any amount owed to us by you.

Dated at: [place, date]

Full name of body giving the acknowledgment:
Address:

Signature of manager or other duly authorised officer:
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Form 4 r 15(1)
Acknowledgment that deposits of client
property will be held in safe custody

To be given pursuant to regulation 15(1) of the Futures
Industry (Client Funds) Regulations 1990

To [full name of futures dealer]

You have indicated that you would like from time to time to deposit
in safe custody with us client property held by you in respect of your
business as a futures dealer.

As required by regulation 15(1) of the Futures Industry (Client
Funds) Regulations 1990, we acknowledge that—
(a)  All client property deposited at any time in safe custody
by you with us—
(1)  will be property to which those regulations apply;
and

*(ii) [in the case of an acknowledgment given by a
recognised clearing house] will be held on behalf
of your clients; and

*(iii) [in the case of an acknowledgment given by any
other person] will be held on behalf of the client
entitled to the property; and

(b) we will not be entitled at any time to combine any client
property deposited in safe custody by you with us with
any other property, (except *[in the case of an acknow-
ledgment given by a recognised clearing house] with
other client property deposited by you with us in respect
of your business as a futures dealer); and

(c) we will not be entitled at any time to exercise any right
of set-off or counterclaim against any client property de-
posited in safe custody by you with us in respect of any
amount owed to us by you, except amounts owed by you
in respect of the deposit of the property.

Dated at: [place, date]
Full name of body giving the acknowledgment:
Address:
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Form 4—continued

Signature of manager or other duly authorised officer:

*Delete whichever is inapplicable.
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Form 5 r24
Examination report

In terms of the Futures Industry (Client Funds) Regulations
1990

In the matter of the client records of [specify name of the dealer]

1 I/We, [name(s)] of [name], accountant(s), declare that I am
a/we are qualified auditor(s) within the meaning of the Secur-
ities Act 1978.

2 In accordance with regulation 24 of the Futures Industry
(Client Funds) Regulations 1990, I/'we have examined the
client records of [name], dealer, carrying on business at [spe-
cify]. The examination was completed—

(a) on [date], during the first (or second or third) quarter of
the financial year that is due to end with [date]; or

(b) on[date], within 3 months after the close of the financial
year that ended with [date].

3 The last examination of the client records of [name] was car-
ried out on [date] by me/us (or by [name] on behalf of [spe-
cify], an authorised futures exchange of which the dealer is a
member).

4 I/we report that, to the best of my/our knowledge and belief—

(a) the client records have been properly maintained since
the date of the last examination; and

(b) the client records have been available for inspection
whenever requested by me/us; and

(c) the dealer has complied with the provisions of the Secur-
ities Markets Act 1988 and the Futures Industry (Client
Funds Regulations 1990 since the date of the last exam-
ination,—

except as stated below: [specify]

In my/our opinion, the following matters in relation to the client
records should be communicated to the Financial Markets Authority
and the [specify], an authorised futures exchange of which the dealer
is a member, namely: [specify]
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Form 5—continued

Dated at: [place, date]
Signature(s) of auditor(s):

*Delete if inapplicable.

Schedule form 5: amended, on 1 May 2011, by section 82 of the Financial
Markets Authority Act 2011 (2011 No 5).

Schedule form 5: amended, on 1 December 2002, by section 30 of the Securities
Markets Amendment Act 2002 (2002 No 44).

Marie Shroff,
Clerk of the Executive Council.

Issued under the authority of the Legislation Act 2012.
Date of notification in Gazette: 6 September 1990.
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General

This is a reprint of the Futures Industry (Client Funds) Regula-
tions 1990 that incorporates all the amendments to those regu-
lations as at the date of the last amendment to them.

Legal status

Reprints are presumed to correctly state, as at the date of the
reprint, the law enacted by the principal enactment and by any
amendments to that enactment. Section 18 of the Legislation
Act 2012 provides that this reprint, published in electronic
form, has the status of an official version under section 17 of
that Act. A printed version of the reprint produced directly
from this official electronic version also has official status.

Editorial and format changes

Editorial and format changes to reprints are made using the
powers under sections 24 to 26 of the Legislation Act 2012.
See also http://www.pco.parliament.govt.nz/editorial-conven-
tions/.
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