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ARTHUR PORRITT, Governor-General
ORDER IN COUNCIL

At the Government Buildings at Wellington this 14th day of Decernber
1970
Present:

Tue Rieur Hon. Sm Kerrs HOLYOAKE, 6.C.M.G., C.H., PRESIDING IN
CounciL

PurRsSUANT to the Magistrates’ Courts Act 1947 and to section 152 of the
Insolvency Act 1967, His Excellency the Governor-General, acting by and
with the advice and consent of the Executive Council, hereby makes the

following rules.
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RULES

1. Title and commencement—(1) These rules may be cited as the
Summary Instalment Orders (Magistrates’ Courts) Rules 1970,

(2) These rules shall come into force on the 1st day of January 1971
(being the date appointed for the commencement of the Insolvency Act
1967).

2. Interpretation—In these rules, unless the context otherwise
requires,—

“The Act” means the Magistrates’ Courts Act 1947:

“The Court” or “Court” means a Magistrate’s Court presided over
by a Magistrate and having civil jurisdiction:

“Debtor”” means a person in respect of whom a summary instalment
order is applied for or made:

“Insolvency Act” means the Insolvency Act 1967:

“Order” or “summary instalment order” means a summary instal-
ment order made under Part XVI of the Insolvency Act 1967:

“Registrar” means the Registrar of a Court; and includes a Deputy
Registrar of that Court:

“Supervisor” means a person appointed to supervise the compliance
of a debtor with the terms of a summary instalment order:

A reference to a numbered form is a reference to the form so num-
bered in the First Schedule to these rules.

PART I

PreLIMINARY MATTERS

3. Rules to be part of the Magistrates’ Courts Rules 1948—(1) These
rules shall be deemed part of the Magistrates’ Courts Rules 1948,

(2) Where the Insolvency Act or these rules provide for an application
to the Court and no form of application or no form of procedure
is prescribed, the provisions of the Magistrates’ Courts Rules 1948 and the
general practice of the Court shall apply.

(3) These rules shall be so construed as to secure the just, speedy, and
inexpensive determination of any proceedings.

4. Forms—(1) Where any form in the First Schedule hereto is pre-
scribed or authorised to be used, such variations may be made therein as
the circumstances of any particular case may require.

(2) Every notice, order, or other document issued out of a Court
pursuant to Part XVTI of the Insolvency Act or these rules shall be signed
by a Magistrate or the Registrar and sealed with the seal of the Court.
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(3) All documents relating to summary instalment orders shall be
intituled in the manner shown in form 1.

5. Court records—The Registrar of every Court shall keep a record
book in form 2, in which book shall be entered particulars of every
application for a summary instalment order and the result of every such
application.

6. Court may extend time—Where by these rules, the time for
doing any act or thing is limited, the Court may on application extend
the time, either before or after the expiration thereof, upon such terms
and conditions (if any) as it thinks fit.

PART II

APPLICATIONS FOR ORDERS
Applications by Debtors

7. Application for an order by a debtor—An application by a debtor
for a summary instalment order shall be in form 3 and shall be accom-
panied by a statement of the affairs of the debtor in form 4 verified by
statutory declaration.

8. Notice of the application—(1) When an application by a debtor is
filed, the Registrar shall appoint a day for the hearing of the application
by the Court, and shall send 4 notice in form 7 to all creditors listed by
the debtor of the time and place of the hearing.

(2) The Registrar shall also send to the debtor notice of the time and
place of hearing in form 8.

Applications by Creditors

9. Application for an order by a creditor—An application by a
creditor for a summary instalment order shall be in form 5, and shall be
filed in duplicate.

10. Notice of the application—A copy of the application together with
a notice in form 6 and a copy of form 4 shall be served on the debtor
calling upon him to file in the Court within 14 days of the date of the
notice a statement of his affairs in form 4, verified by statutory
declaration.

11. Failure of debtor to comply with notice— (1) If the debtor fails to
file within the prescribed time the statement required by rule 10 hereof
the applicant may apply to the Court for a summons in form 9 calling
upon the debtor to appear and be examined on oath as to the facts
relevant to the application.

(2) The summons shall be served personally on the debtor and the
person effecting service shall at the time of service pay or tender to the
person served the sum estimated to be payable to him for allowances and
travelling expenses, but not fees, pursuant to the Witnesses and Inter-
preters Fees Regulations 1969%:

Provided that no such allowances and expenses shall be payable unless
the sum so estimated exceeds 50 cents.

*S.R. 1969/5
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(3) If the debtor fails to attend and no just excuse is offered for his
failure, the Court, if satisfied that the summons was duly served on him
and that the allowances and expenses payable under subclause (2) hereof
were paid or tendered to him, issue a warrant in form 10 for his attend-
ance at the hearing.

(4) The provisions of subclauses (7) to (18) of rule 198 of the Magi-
strates’ Courts Rules 1948 shall, with the necessary modifications, apply
to an examination under this rule.

12. Costs of the application—A creditor making an application for an
order may, within 1 month of the making of an order or within such
further time as the Court may allow, apply to the Court for taxation of
his costs as prescribed by rule 33 hereof and a certificate of costs which
the Registrar of the Court may give in form 11. A copy of any such
certificate shall be sent by the Registrar to the supervisor or, if no super-
visor is appointed, to the debtor.

13. Notice of the application—Upon the debtor filing a statement of
his affairs the Registrar shall take the action required by rule 8 hereof as
in the case of an application by a debtor:

Provided that the notice to the debtor of the time and place of hearing
shall be served personally on him and the person effecting service shall
at the time of service pay or tender to the person served allowances and
travelling expenses as provided in rule 11 hereof.

14. Stay of proceedings pending hearing—(1) At any time between
the filing and the hearing of an application for a summary instalment
order the Court in which the application is filed may suspend proceed-
ings on any judgment or order of that Court against the debtor, or on
any execution, judgment summons, or order of committal issued against
the property or person of the debtor in respect of any debt included in
the debtor’s list of creditors whether issued by the Court in which the
application is filed, or issued by any other Magistrates’ Court and sent
for execution to the Court in which the application is filed.

(2) Any other Court in which a judgment or order has been obtained
against the debtor, or from which an execution or order of committal
was issued against the debtor, or to which an execution or order of
committal issued by any other Magistrate’s Court has been sent for
execution, may in like manner, on proof that an application for a
summary instalment order in respect of his debts, has been filed suspend
proceedings on the judgment, order, execution, or order of committal.

(3) If in any such case the bailiff is in possession under a warrant of
execution, the Court may on application order the bailiff to withdraw
from possession until after the hearing of the application for a summary
instalment order.

(4) A Magistrate may, if he thinks fit, on application by the bailiff
made in accordance with rule 282 of the Magistrates’ Courts Rules 1948
make an order for payment by the execution creditor to the bailiff
of any possession fees or expenses incurred by the bailiff which are not
recovered out of the money (if any) received under the execution.
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(5) Where proceedings are suspended under this rule, costs already
incurred by the creditor or ordered to be paid under subclause (4) hereof
shall form part of the debt due to the creditor unless the Court otherwise
orders.

(6) An order suspending proceedings shall be in form 12.

(7) Where a stay or suspension is requested under section 148 of the
Insolvency Act or this rule in respect of proceedings taken in a Court
other than that in which the application is filed, the Registrar of the
Court in which the application is filed shall on the request of the debtor
issue to him a certificate in form 13.

(8) Any warrant suspended or stayed under this rule or section 148
of the Insolvency Act may, subject to that section, be reissued with the
leave of the Court and upon such conditions as the Court thinks just.

(9) While any proceedings are suspended under subclause (1) or sub-
clause (2) of this rule the debtor shall not sell, assign, charge, pledge, or
dispose of his property or any part thereof without the prior consent of
the Court.

(10) Where proceedings are suspended or stayed under this rule or
under section 148 of the Insolvency Act any money received under any
process by any Registrar shall be dealt with as follows:

(a) If a summary instalment order is made in the Court receiving the
money, such money shall be dealt with as that Court shall
direct:

(b) If a summary instalment order is made in any other Court, such
money shall be paid by the Registrar of the Court receiving
the money to the Registrar of the Court in which the summary
instalment order is made and the last mentioned Registrar shall
deal with the money as the Court directs.

PART III

FiLing oF OBJECTIONS AND HEARING OF APPLICATION

15. Objections by creditors—Any creditor who desires to object at
the hearing of the application to the making of an order or, where the
debtor is the applicant, to any part of the debtor’s proposal, may give
written notice of his objection to the Registrar and the debtor and the
applicant creditor (if any) not less than 3 clear days before the day
appointed for the hearing of the application, and shall state the grounds
of his objection. The notice may be in the form of a letter.

The Hearing

16. Proceedings at the hearing—Upon the application coming before

the Court for hearing—

(a) The debtor shall attend in person unless the Court otherwise
directs, and he may be heard on any matter affecting the
application, and may also be examined on oath by any person
who has a right to be heard, and shall answer all questions put
to him and allowed by the Court:

(b) The debtor shall bring with him to Court all books of account
and other documents relating to his debts:
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(c) If the debtor fails to attend and no just excuse is offered for his
failure, the Court, if satisfied that the notice was duly served
on him and that the allowances and expenses payable under
rule 13 hereof were paid or tendered to him, may issue a
warrant in form 10 for his attendance at the hearing:

(d) Any person who satisfies the Court that he is a creditor, whether
or not he has received a notice of the application, may attend
the hearing and be heard on the application together with
such witnesses as he may call:

(e) Where the applicant is a creditor who resides or carries on
business more than 30 miles from the Court in which the
application is to be heard, evidence by affidavit shall be
admissible on his behalf in accordance with the Magistrates’
Courts Rules 1948 and if the applicant does not appear at the
hearing and an affidavit has been lodged he shall be deemed
to have appeared at the hearing and to have tendered the
evidence in the affidavit:

(f) The Court may, if the evidence tendered is insufficient to enable
it to assess the merits of the application or the ability of the
debtor to comply with any proposal made or for other cause,
adjourn the hearing of the application for an inquiry and
report from a suitable person:

(g) The Court may appoint the Registrar as supervisor if no other
person is willing to act.

17.Form of the order—On the making of an order, an order in
form 14 shall be drawn up, and a copy shall be served on the debtor and
sent to any supervisor appointed by the Court. A notice in form 15 of
the making of the order shall be sent to all known creditors (including
those whose debts are in dispute) by the supervisor or by the Registrar
if no supervisor is appointed.

18.Bond—(1) Any bond required by the Court under Part XVI of
the Insolvency Act shall be in form 16 and shall, unless the Court
otherwise directs, be given to the Registrar to enure for the benefit of
the Registrar for the time being.

(2) Every such bond shall be:

(a) Given at the expense of the person giving it; and

(b) Lodged with the Registrar before the supervisor enters upon his

duties.

PART IV
Tue DuTiEs OF THE SUPERVISOR AND THE DEBTOR, ETtc.
19. The obligations of the supervisor—Every person appointed a
supervisor shall be bound to undertake and perform diligently the duties
of a supervisor in terms of the order and of the Insolvency Act and of

these rules until the order made by the Court is set aside, rescinded, or
discharged or until he resigns with the leave of the Court.

20. Proofs of debt—(1) Every creditor shall within 14 days of the
making of an order lodge a proof of debt in form 17 and shall, if called
upon, at his own expense prove his debt to the satisfaction of the super-
visor.



1720 Summary Instalment Orders (Magistrates’ 1970/271
Courts) Rules 1970

(2) On the receipt of a proof of debt the supervisor shall consider it
and note on the proof of debt form whether he admits or rejects the claim
(either wholly or in part) and the date of his decision.

(3) Notice of the rejection of a claim either wholly or in part shall be
given forthwith by the supervisor to the creditor in form 18.

(4) Any objection by a creditor to the acceptance or rejection of a
claim (either wholly or in part) by the supervisor shall be filed within
21 days of the rejection or acceptance of the proof. Notice of every such
application shall be served on the supervisor and the debtor, and, if
applicable, the creditor whose claim is being objected to, and the debtor
shall and the supervisor and the creditor may appear and be heard on
the application.

(5) Every creditor who has lodged a proof shall be entitled to see and
examine the proofs of other creditors at all reasonable times.

(6) A creditor may with leave of the supervisor from time to time
amend his proof by submitting a fresh proof of debt in form 17.

21. Proofs of debt where no supervisor is appointed—Forthwith after
the making of an order without the appointment of a supervisor, the
Registrar shall send to creditors notice in form 15. The Registrar shall
consider all proofs of debt submitted and shall take the action required
by a supervisor by rule 20 hereof in relation thereto.

22, Proofs of debt received late—(1) If, after a summary instalment
order has been made, any person claims that the debtor has incurred lia-
bility to him before the making of the order, and that the amount due to
him has not been included in the administration due to no fault on his
part, he may send to the supervisor, or to the Registrar of the Court in
which the order was made if no supervisor has been appointed, proof of
debt in form 17 and, if the supervisor or the Registrar accepts the proof,
the debt may be included in the administration of the estate of the
debtor. If the proof of debt is not so accepted, the creditor may apply to
the Court for a direction in relation thereto.

(2) Any person who, after the making of an order, becomes a
creditor of the debtor, may send to the supervisor, or if no supervisor has
been appointed, to the Registrar, a proof of debt in form 10. If the
supervisor or Registrar accepts the proof, the person so applying may in
terms of the Insolvency Act be included as a creditor in the administra-
tion of the estate of the debtor, but shall not be entitled to any dividend
under the order until the creditors included in the administration as
having been creditors before the making of the order have been paid. If
the proof of debt is not accepted by the supervisor or Registrar, the
creditor may apply to the Court for a direction in relation thereto.

(3) If the amount of any debt proved under subclause (1) or subclause
(2) of this rule is such that its inclusion in the administration may
appreciably affect the performance of the order the supervisor or, if no
supervisor has been appointed, the debtor shall apply to the Court for a
variation of the terms of the order.

(4) Any creditor whose proof of debt is admitted late under subclause
{1) of this rule, shall be entitled to participate in dividends payable after
the date of admission of his debt but he shall not be entitled to disturb the
distribution of any dividend declared before he proved his debt.
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23. Money received by a supervisor—(1) All money paid to a super-
visor under an order shall be paid into a bank to the credit of an account
opened in the name of the debtor, the supervisor, and such other person
(if any) as the supervisor considers desirable.

(2) All payments made out of the account shall be made by cheque.

(3) Unless otherwise provided in the order, payments to creditors shall
be made every 2 months during the currency of the order.

(4) Notwithstanding the provisions of subclause (3) of this rule, where
any dividend (other than a final dividend) payable to a creditor, is of a
sum less than $2, the supervisor may if he thinks fit retain that and any
subsequent dividend and accumulate those sums. When the accumulated
sum equals or exceeds $2 the supervisor shall pay it to the creditor.

(5) Notwithstanding anything to the contrary in these rules, a super-
visor may if he thinks fit liquidate any debt, the total amount of which
payable to a creditor under the order is less than $5, in preference to
other proved debts of greater amount.

24. Advice to creditors of dividend—Remittances of dividends to
creditors shall be accompanied by an advice note identifying the payment
and the period to which it relates. Form 19 may be used.

25. Application to Court for replacement of a supervisor— (1) The
debtor or any creditor included in the administration of the estate or
the supervisor or the Registrar may apply to the Court for a discharge
of the supervisor from his obligations under the order.

(2) If satisfied that the appointment of another supervisor is desirable,
the Court may:
(a) Discharge a supervisor from further obligations under the order on
such conditions, whether as to the payment of money received
by him or otherwise, as the Court may direct, including a
requirement for the filing in the Court of a statement of account
showing all amounts received and paid by the supervisor under
the order and for the audit of accounts as provided by rule 26
hereof ; and
(b) Appoint as supervisor another suitable person who is willing to
supervise the compliance of the debtor with the terms of the
order.

(3) Where another supervisor has been appointed under this rule the
order shall have effect as if the substituted supervisor were named therein.

26. Supervisor and debtor to render accounts—(1) Within 1 month or
such longer period as the Registrar may allow after a period of 6 months
from the making of an order and at the end of every subsequent period of
6 months until the order is set aside or rescinded or discharged or its
administration completed, the supervisor or, if no supervisor has been
appointed, the debtor, shall file in the Court accounts, supported by a
bank statement, showing his receipts and payments during the previous
period of 6 months.

(2) All accounts filed by a supervisor or debtor under this rule shall
be inspected by the Registrar and may be audited at any time by any
person whom the Registrar may appoint, and the supervisor or debtor
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shall for the purpose of the audit produce to the auditor appointed all
books of account, documents, and papers relating to the administration
of the affairs of the debtor.

(3) The costs of the audit shall be deemed part of the costs of adminis-
tration payable by the debtor.

27. Direction regarding salary or wages—A direction to an employer
to pay a debtor’s salary or wages to a supervisor shall be in form 20. The
direction shall be served upon the employer either personally or by
leaving it at or sending it by registered post addressed to the employer
at his place of residence or business or at any of his places of business.

PART V

SETTING ASIDE, REscissioN, VaraTION, OR DiscHARGE OF ORDERS,
ActioNn oN DeFauLT, AND MISCELLANEOUS MATTERS

28. Review of summary instalment order— (1) Every application
under subsection (13) or subsection (14) of section 146 of the
Insolvency Act shall be made on notice, but it shall not be necessary to
serve the application on the creditors unless the Court so directs.
Rule 143 of the Magistrates’ Courts Rules 1948 shall be read subject
to the provisions of this subclause.

(2) The supervisor or, if no supervisor has been appointed, the
Registrar, shall give notice in form 21 to all creditors of any variation
made by the Court in the order or of the setting aside, rescission, or
discharge of the order.

29. Second application for an order—Where a debtor has filed an
application for a summary instalment order and the Court has refused
to make such an order, or where such an order (whether made on the
debtor’s application or on the application of a creditor) has been set
aside or rescinded or discharged, no person may make another appli-
‘cation in any Court for such an order within 6 months thereafter without
first obtaining the leave of the Court in which the order was refused, set
aside, rescinded, or discharged.

30. Wilful failure to comply with terms of order—If the debtor
wilfully fails to comply with the terms of an order made against him,
the supervisor shall notify the Registrar and all creditors.

31. Action on failure of debtor to meet instalments—Upon the failure
of a debtor to make any payment in accordance with the terms of a
summary instalment order, the debtor or supervisor may apply to the
Court for an order that all proceedings stayed under section 148 of the
Insolvency Act be not resumed or commenced, and that order shall
have like effect as a stay of proceedings under the said section 148.

32. Action on completion or termination of administration— (1) After
the debtor has met all his obligations under any order or where the
order has been set aside, rescinded, or discharged, the supervisor, or
the debtor if no supervisor has been appointed, shall, not later than
1 month after the debtor has paid the final instalment due under the
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order or the order has been set aside, rescinded, or discharged, as the

case may be, file in the Court a notice in form 22 that the administra-

tion is complete or terminated. The notice shall be accompanied by a

statement of account supported by a bank statement showing all amounts

received and paid under the order. If the Registrar so directs the accounts

;hall fbe audited by a person appointed by him as required by rule 26
ereof.

(2) Any money paid under an order and remaining unclaimed on
the completion of the administration of the order shall be paid into
Court to be held by the Registrar in his Trust Account and disposed
of in terms of the Public Revenues Act 1953 or any regulations or
instructions made thereunder.

33. Fees and costs— (1) The fees of Court to be taken in respect of
proceedings under Part XVI of the Insolvency Act or these rules shall
be those specified in the Second Schedule hereto.

(2) A supervisor may, if he so desires, charge the fees prescribed in
the Second Schedule hereto to defray the costs of administering the
order including his own expenses.

(3) For the purposes of section 149 (1) of the Insolvency Act and
rule 12 hereof the costs allowable to a creditor shall include all disburse-
ments for fees of Court, witnesses’ fees, expenses, and allowances and
other necessary payments together with solicitors’ costs on the appropriate
scale prescribed in the Second Schedule hereto.

(4) The Court may in its discretion disallow the whole or any part
of any costs.

34. Service—(1) Subject to the provisions of these rules, where in any
proceedings under Part XVI of the Insolvency Act or these rules any
summons, notice, or other document is required to be served on any
person, service shall be personal service in accordance with rule 85 of
the Magistrates’ Courts Rules 1948.

(2) Subject to the provisions of these rules, any notice or other
document required or authorised by Part XVI of the Insolvency Act or
these rules to be sent or given to any person may be sent or given by
leaving it at or by sending it by prepaid letter post to—

(a) In the case of the Registrar, the office of the Court; and

(b) In any other case, the address for service, or, if there is no address

for service, at the person’s last known or usual place of abode.

(3) A notice or document sent by post in accordance with subclause

(2) of this rule shall be deemed to have been given at the time at which
the letter would have been delivered in the ordinary course of post.
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SCHEDULES

FIRST SCHEDULE

FormMs
Form 1
R.4 (3)
GENERAL ForM oF TITLE OF PROCEEDINGS
In the Magistrate’s Court Held at ... Application NO. ..

In the matter of Part XVI of the
Insolvency Act 1967; and
In the matter of (an application
for*) a summary instalment
order in respect of the debts of
, of , [Occu-
pation]

*Delete if inapplicable.



Form 2
R. 5
SuMMARY INSTALMENTS ORDERS RECORD Book
Magistrate’s Court at ...
Particulars of judgment the basis . . .
Date of Number of . Py h . Date of .e Name of Stipendiary Magistrate
Filing Application Applicant Debtor Orfe}i’feflgglzga&:?nélgf]&?ilsg decision Decision Supervisor or Registrar Fees

1£2/0L61

0461 s3ny (sHnopH
SowusISopy) siepi uawpisuy Cpwaung

GaL1
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Form 3
R.7
APPLICATION BY A DEBTOR FOR A SUMMARY INSTALMENT QRDER
(General Title—Form 1)

) , the above-named debtor, state:

1. That C.D. obtained judgment against me in the Magistrate’s
(Supreme) Court at on the day of 19
forthesumof §.............. and thatthe sumof §............... is still due and

owing under that judgment.

2. That T am indebted to the several persons mentioned in the
accompanying statement of my affairs (including C.D., the judgment
creditor) in the total sum of $.....co... (of which the sum of §..............
is owing to unsecured creditors).

3. That I am unable to pay forthwith the debts that would be provable
in my bankruptcy.

4. That the total unsecured debts that would be provable in my
bankruptcy are not more than $1,000.

5. That I propose to pay my debts in full (or to the extent of ..
cents in the dollar) by weekly (or 2 weekly or 4 weekly or monthly)
instalments of $.............

AND PURSUANT to section 146 of the Insolvency Act 1967, I HEREBY
APPLY for a summary instalment order in respect of my debts.

Dated this ...couccercnns day of . 19....
“Debtor
To the Registrar of the Magistrate’s Court at ...
This application is filed by .o , whose address for service is
= 2 A
Form 4
RR. 7,10

STATEMENT OF DEBTOR’S AFFAIRS
(General Title—Form 1)

I, AB., of [Insert place of abode and occupation], the above-named
debtor, solemnly and sincerely declare that:

LTam .. years of age.

2.1 am at present employed as a [State occupation] by [State name and
address of employer] at a wage of $...n a week.

3. (My weekly income from other sources amounts to approximately
S T and is derived from [State source.]) or (I have no income
apart from my wages.)

4. My average weekly earnings (after deduction of income tax)
amount to $...ns (including overtime).

5.My regular weekly outgoings comprise: [Give full particulars,
including, if living in rented premises, the name and address of the
landlord and the amount of the weekly rent).

6. (I am married) or (I am separated from my wife or divorced from
my wife or a widower) or (I have never been married).

*¥7. Apart from amounts paid by me to my wife by way of maintenance

my wife has no income (or an income amounting to approximately
SR a week).

*Declete if inapplicable.
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8. My dependants are: [State names, ages, and relationships).

9. The statement hereunder marked “A” is a true statement showing
all of my property.

10. The statement hereunder marked “B” is a true statement showing
particulars of my debts.

11.1 am unable to pay the debts forthwith (*and am seeking a
summary instalment order) because: [Give reasons).

AND I MAKE THIS SOLEMN DECLARATION conscientiously believing the
same to be true and by virtue of the Oaths and Declarations Act 1957.

Declared at ... this
day of .
.., before me—
Justice of the Peace or Solicitor or Notary Public. [Or other person
authorised to take a statutory declaration.]

*Delete if inapplicable.
(43 A”

STATEMENT OF ASSETS

Description Approximate Value
$

Total

‘(B”
PARTICULARS OF DEBTS
Part I: Unsecured Debts

Name and address

of any other Has Court Action
Name of | Address| Amount Nature person liable Been Commenced?
Creditor of Debt of Debt [State how e.g. If so give name
guarantor, joi'nt debtor, of Court
i elc.

The following debt(s) is/are disputed:
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Part I1: Secured Debts (including liabilities under hire purchase
agreements, etc.)

Name and
address of . .
Name of | Address | Amount | Nature | any other Security | Has Court Action
v . for Debt | Been Commenced?
Creditor of Debt | of Debt | person liable and If 50 give name
[State how e.g.

2 value of Court
guaranlor, joint

debtor, etc.]

The following debt(s) is/are disputed:

Nore—If you are in doubt consult a solicitor or the registrar
immediately.

Form 5
R.9

APPLICATION BY A CREDITOR FOR A SUMMARY INSTALMENT ORDER
(General Title—Form 1)

I, [Insert full name, address, and occupation], (on behalf of [Insert full

name, address, and occupation]*) a creditor of the above-named debtor,
state:

1. That I (or [Insert full name]) obtained judgment against [Insert full
name], the above-named debtor, in the Magistrate’s (or Supreme) Court
at on the ... day of ... 19... , for the sum of
S , and that the sum of $............. is still due and owing under
that judgment.

2. That I attach hereto a certificate of that judgment.

3. That the above-named debtor, is indebted to me in the sum of
S (which sum includes the amount owing under the judg-
ment*). This sum is made up as follows:

Amount of debt Nature of debt Date debt payable
$

Total

*Delete if inapplicable.
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4. That I believe that the above-named debtor is unable to pay
forthwith the debts that would be provable in his bankruptcy.

5. That I believe, after reasonable inquiry, that the total unsecured
debts that would be provable in the bankruptcy of the above-named
debtor are not more than $1,000.

AND PURSUANT to section 146 of the Insolvency Act 1967, I HEREBY
APPLY for a summary instalment order in respect of the debts of the
above-named debtor.

Dated this ... dayof ... 19
Creditor.
To the Registrar of the Magistrate’s Court at ..............
This application is filed by ... ... , whose address for service is

Form 6

R. 10

Notice To DEBTOR OF APPLICATION FOR A SUMMARY INSTALMENT
ORDER

(General Title—Form 1)

To [Insert name and address of debtor]

This is to give you notice that an application has been made to this
Court for a summary instalment order in respect of your debts and that
you are required to file in the Magistrate’s Court at ... within
14 days of the date of this notice the enclosed statement of affairs duly
completed.

A copy of the application is attached. The application will be heard in
this Court at a later date which will be separately notified to you. You
must attend on that day. If you fail to do so you may be arrested with-
out further notice.

EXPLANATORY NOTE

What is a summary instalment order?

Section 146 (1) of the Insolvency Act 1967 provides that where it
is alleged that a debtor against whom a judgment for the payment of a
sum of money has been obtained is unable to pay forthwith his debts
that would be provable in his bankruptcy and that his total unsecured
debts that would be provable in his bankruptcy are not more than
$1,000, the debtor or any creditor may apply to a Magistrate’s Court
for a summary instalment order in respect of his debts.

If an order is made a person is usually appointed by the Court to
assist the debtor in the management of his financial affairs. While the
order remains in force this person, who is called a ‘“‘supervisor”, is
responsible for supervising the way in which the debtor manages his
money matters. He advises the debtor and assists him in budgeting
for the living expenses of himself and his family and plans with him for
the payment of his outstanding debts.
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How does it help you?

The scheme is designed to give practical assistance and guidance to
people who find themselves in financial difficulties and are unable to
meet their debts as they become due. If a supervisor is appointed in your
case he will be concerned only with your financial position and will not
involve himself in the other personal affairs of you or your family. The
supervisor may require your employer to pay your wages or salary to
him for deposit in a separate bank account. This account will stand in
his name and yours, and perhaps in the name of some other person such
as your wife if you are married.

While the order is in force no creditor whose debt comes within the
scheme may start or continue any Court proceedings to obtain payment
from you except with the leave of the Court.

What must you do?

The first thing required of you is to complete the enclosed statement
of your affairs and return it to me as quickly as possible but certainly
not later than ... The rules of Court require you to do this. If
you do not a summons may be issued to compel your attendance at
Court for examination on oath.

It is most important that this statement be complete and accurate.
You must be very careful to see that you list all your creditors. If you
need any assistance you should not hesitate to seek advice either from
your solicitor, if you have one, or from the office of the Court. The form
must be signed by you before one of the people listed at the bottom of
it or before me.

You must also gather together all your wage slips and other records of
your earnings, bank and cheque books, bank statements, accounts, hire
purchase or other agreements, Court documents and all other papers,
documents, or books, which relate in any way to your financial affairs.
These will be needed in the preparation of your statement of affairs and
you will later be required to produce them in Court at the hearing of
the application.

The hearing of the application

At the hearing of the application any of your creditors are entitled to
be present and may object to the making of the order.

Summary

You will see that this scheme is designed to give you practical help.
Although the costs of administration have to be met by you these costs
are small and will be considerably less than the Court costs and solicitors’
fees which will be added to your debts if your creditors take individual
proceedings against you. If an order is made and you obey its terms and
co-operate with the supervisor no further Court proceedings will be
issued against you and you will not be able to be adjudged a bankrupt
or be committed to prison for debt. At the end of the period of the order
your financial affairs should be restored to a sound basis and you will
have had experience in family budgeting to assist you from then on.

If you have any questions at all or wish to know more about the
scheme you should get in touch with me or your solicitor without delay.

Dated this ... dayof ... . .. 19

Registrar.
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Form 7
RR. 8 (1), 13
Norice To CREDITORS OF APPLICATION FOR A SUMMARY INSTALMENT
ORDER

(General Title—Form 1)

To [Insert name and address of creditor]

Notice is given that an application has been filed in this Court for a

summary instalment order in respect of the debts of ...nnee (herein-
after called “the debtor™).

The debtor (Or ... , a creditor) is the applicant. *The debtor
proposes to pay his creditors in full (or to the extent of ... cents

in the dollar) by weekly (or 2 weekly or 4 weekly or monthly) instal-
mentsof $ ...

In the debtor’s statement of affairs (or examination on oath), a copy
of which may be inspected at this office by you or your solicitor on
request, you have been listed as (or stated to be) a creditor for §...............
(*but the debtor disputes his liability to you).

The application is to be heard in this Court on ... day, the
........................ day of . 19 @t . O'clock in the e
noon. You are entitled to be heard at this time on any matter relating
to this application and may object to the making of an order or to the
terms of any proposal made by the debtor. If you wish to do so you
should notify me, and the debtor (*and the applicant) of this fact at
least 3 clear days before the date of hearing given above. This notice
must be in writing (but may be by letter) and must state the grounds
of your objection.

If a summary instalment order is made it is usual for the Court to
appoint a person to supervise the debtor’s compliance with the terms of
the order and to assist him with his financial affairs. One of his duties
is to write to you and send you a form to enable you to prove your debt.

If you are in doubt about any matter relating to the application you
should get in touch with your solicitor or with me immediately.
Dated this ... dayof ... 19

Registrar.
*Delete if inapplicable.

Form 8
RR. 8 (2), 13

Notice To DEBTOR OF DATE OF HEARING OF APPLICATION FOR A SUMMARY
INsTALMENT ORDER

(General Title—Form 1)

To [Insert name and address of debtor]

Take notice that the application for a summary instalment order in
respect of your debts will be heard in this Court on ... day, the
........................ day of . ... 19...., at ... Oclock in the
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You must appear at the above time and place and bring with you
to this Court all books of account, invoices, and any other documents
and papers relating to your financial affairs.

If you fail to attend the hearing and no just excuse is offered for
your failure, a warrant may be issued to arrest you and bring you
before the Court without further notice.

Dated this ............... day of ..., 19......

Registrar.

Form 9
R. 11 (1) (2)

SuMMONS TO APPEAR FOR EXAMINATION ON OATH
(General Title—Form 1)

To [Name, address, and occupation of debtor].

You are hereby summoned to attend at the Magistrate’s Court
at on day, the ... day of ... 19...,
at .. O'clock In the .. noon to be examined on oath as
to the facts relevant to the above-mentioned application in respect of
your debts.

Dated this ... dayof ... ... 19 ...

Registrar.

Instructions to Debtor

1. This summons has been issued because you failed to file a statement
of your affairs within the prescribed time.

2. The purpose of this summons is to bring you before the Court for
examination on oath as to the facts relevant to the application.

3. If you fail to attend for examination and no just excuse is offered
for your failure, a warrant may be issued to arrest you and bring you
before the Court without further notice.

4. If you are in doubt, consult a solicitor or the Registrar immediately.

Form 10
R. 11 (3), 16 (c)
WARRANT WHERE DEBTOR FAILS TO APPEAR
(General Title—Form 1)

To a Bailiff of the Magistrate’s Court at ...............
(or To a Constable at ................ )

The above-named [Insert full name of debtor], who was given notice
(or summoned) to appear at this Court on .......day, the ...
day of ..o 19... , In connection with an application for a
summary instalment order in respect of his debts, has failed to appear
and has offered no just excuse for his failure.

I am satisfied that the notice (or summons) was duly served on him
and that the prescribed allowances and expenses were paid or tendered
to him.
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I pIRECT you to arrest the said [Insert full name of debtor] and bring
him to the Magistrate’s Court at on day, the ...
dayof ... heverri A e 2L (PaL).

Dated at ... this .. dayof ..o 19

Stipendiary Magistrate.

Form 11
R. 12

CERTIFICATE OF COSTS ALLOWED TO APPLICANT ON MAKING OF
SuMMARY INSTALMENT ORDER

(General Title—Form 1)

TuE costs allowed to the applicant on the making of a summary instal-

ment order in this Court on the ........... day of ... 19.... are
hereby certified as being:
Court fees and other disbursements ..... e $
Solicitor’s fees ... ... ... .. . $
Witnesses’ fees and expenses .. .. .. $
$
M
Dated at ... B this ... dayof ... .19 ..
Registrar.
Form 12
R. 14 (6)

ORDER SUSPENDING PROCEEDINGS ON ANY JuneMENT, ORDER, EXECUTION,
JupeMENT SuMMONS, OR ORDER OF COMMITTAL

(General Title—Form 1)

Upon the application of ... and the Court being satisfied that
an application for a summary instalment order under Part XVI of the
Insolvency Act 1967 in respect of the debts of ... has been filed
in this Court (or the Magistrate’s Court at .. ) and that the
application remains to be heard and determined IT IS ORDERED THAT
proceedings on the judgment (or order) (or execution issued) (or
judgment summons) (or order of committal made) in an action
wherein ... is the plaintiff and the above-named A.B. is the
defendant and taken in the Magistrate’s Court at ... be suspended
pending the hearing and determination of the said application (and
that the defendant be discharged from custody under the said order of
committal¥®).

Dated this ........cccoe. day Of e 19

Registrar.
*Delete if inapplicable.
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Form 13
R.14 (7)
CERTIFICATE OF APPLICATION FOR OR MAKING OF SUMMARY INSTALMENT
ORDER

(General Title—Form 1)

I, hereby certify that:

(a) On the day of 19 [an application for] a
summary instalment order was made in respect of the debts
of AB.

*(b) The application remains to be heard (or will be heard on
........................ day, the ... day of ... 19...).

Registrar.
*Delete if inapplicable.

Form 14
R.17
SuMMARY INSTALMENT ORDER
(General Title—Form 1)

WHEREAS [Insert full name], the above-named debtor (or a creditor of
the above-named debtor), has applied to this Court under section 146
of the Insolvency Act 1967 for a summary instalment order in terms
of Part XVI of that Act: And whereas the application was heard in
this Court on the ... day of 19 and the Court
was satisfied that the total unsecured debts of the debtor are not more
than $1,000:

Now THEREFORE it is ordered that the debtor shall pay by weekly
(or 2 weekly or 4 weekly or monthly) instalments of $....co such
of his debts as are proved to the satisfaction of the supervisor or this
Court. The first of such instalments to be paid on ... day, the
........................ day of 19 Those instalments shall continue to
be paid until the debts are paid in full (or to the extent of ...
cents in the dollar) or until the expiration of a period of 3 years from
the date of this order, whichever is the sooner.

*[Insert full name, address, and occupation] (hereinafter called the
supervisor) is hereby appointed to supervise the compliance of the
debtor with the terms of this order.

*The supervisor is hereby required to provide in favour of the
Registrar of the Magistrate’s Court at ... a bond in the amount
of $ure to secure compliance by the supervisor of his obligations
under Part XVT of the Insolvency Act 1967.

(or if no supervisor is appointed)

*Subject to the proviso to subsection (7) of section 146 of the
Insolvency Act 1967, the provisions of Part XVT of that Act shall apply
as if the said [Insert full name of debtor] were the supervisor.

*The supervisor is authorised to direct the employer or employers
for the time being of the said [Insert full name of debtor] to pay his
wages or salary or any part thereof to the supervisor.

*Delete if inapplicable.
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*The supervisor is authorised to supervise the payment out of the
wages or income of the debtor of the reasonable living expenses of the
debtor and his family.

AND it is hereby further ordered that [Include any special conditions]

Dated this day of 19
Registrar.
*Delete if inapplicable.
Form 15
RR. 17,21
NoTIGE To CREDITORS OF THE MAKING OF A SUMMARY INSTALMENT ORDER
Re i, , a debtor

To [Insert name and address of creditor]

I, [Insert name and address], HEREBY GIVE YOU NOTICE that on the
. day of . 19....... the Magistrate’s Court at .
made a summary “instalment order in respect of the debts of [Insert
name and address of debtor] in terms of Part XVI of the Insolvency
Act 1967 (*and that I was appointed to supervise the compliance of the
debtor with the terms of the order).

The order may be inspected at the office of the Court.

The debtor is required by the order to pay his debts in full (or to
the extent of ... cents in the dollar) by weekly (or 2 weekly or
4 weekly or monthly) instalments of $..............

Subject to payment of these instalments and to the Summary
Instalment Orders (Magistrates’ Courts) Rules 1970, all creditors whose
debts are proved to my satisfaction or that of the Court will receive
pro rata instalments in reduction of their debts in accordance with the
amount thereof.

Please complete and return the accompanying proof of debt form to
me within 14 days of the date of the order as shown above. If your claim
is rejected, wholly or in part, you will be notified. (¥*The debtor states
that his liability to you is in dispute and you are requested to prove
your debt to my satisfaction.)

Under paragraph (c) of section 147 of the Insolvency Act 1967 any
creditor may, in accordance with rule 20 (4) of the Summary Instalment
Orders (Magistrates’ Courts) Rules 1970, object to the acceptance or
rejection by me of any proof of debt.

Your attention is drawn to section 148 of the Insolvency Act 1967
which prohibits, except in certain circumstances, the commencement or
continuation of proceedings against the person or property of the debtor
in respect of your debt.

Dated this ... dayof ... 19.....

Supervisor (or Registrar).

*Delete if inapplicable.



1736 Summary Instalment Orders (Magistrates’ 1970/271
Courts) Rules 1970

Form 16
R.18
Bono
(General Title—Form 1)

K~now all men by these presents that I, ... s Of
[Occupation], am held and firmly bound unto ........... the Reglstrar
of the Magistrate’s Court at ..o in the sum of $ ........................ , for
which payment well and truly to be made to the said ..o s or to

such Registrar for the time being, I do bind myself, and my executors
and administrators, firmly by these presents.

Dated at this day of 19

WHEREAS a summary instalment order in respect of the debts of
........................ of ........ was made under Part XVI of the Insolvency
Act 1967 by the Maglstrates Court at ... on the ... day
Of s 19....

AND WHEREAS ... of s was appointed to supervise the
compliance of the debtor with the terms of the order: AND WHEREAS
the Court required the supervisor to provide a bond in the amount of
L S to secure compliance by him of his obligations under
Part XV of the Insolvency Act 1967:

Now the condition of the above-written bond is that, if the above-
bounden supervisor duly and faithfully performs all duties required of
him in the terms of the said summary instalment order and that
Part of that Act and any rules made thereunder, the above-written
obligations shall be void, but otherwise shall remain in full force.

Signed by the above-named ... 1

in the presence of : §

[Witness to add to his signature his place of abode and calling or
description]

Form 17
RR. 20, 22

Proor oF DEBT—SUMMARY INSTALMENTS

I, [Insert full name, address, and occupation), (on behalf of [Insert
full name, address, and occupation]*) a creditor of the above-named
debtor, hereby claim that the above-named debtor is indebted to me
(or [Insert full name]) in the sum of $.......... incurred in respect of
the following:

Date Debt Particulars of Account (for Goods

Incurred Supplied or Otherwise) Amount

*Delete if inapplicable.
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If the debt is secured, the following information should be given.

Date Security Property Type of Estimated Value of
Given Secured Security Property Secured
Dated this ................. dayof ..o 19.....
Creditor.

WarnNiNG—It is an offence to make any statement in this form
knowing it to be false or misleading. This form should be completed and
returned within 14 days of the making of the order.

Form 18
R. 20 (3)
NoticE oF REJECTION OF CREDITOR’S CLAIM
To [Insert name and address of creditor]
Re , a debtor
You are hereby notified that your claim (to the extent of $....u *)

against the above-named debtor has been rejected on the following
grounds:
[State grounds|

You may within 21 days of the date hereof, by application to the
Magistrate’s Court at ... , object to the rejection.

Dated this day of 19

Supervisor (or Registrar).

*Delete if inapplicable.

Form 19
R. 24
Apvice oF DivipEND
To [Insert name and address of creditor]
Re ... , a debtor
I enclose a cheque for $ being a dividend of ... cents
in the dollar in respect of the debt of $...muee owed to you by the

above-named debtor and included under the summary instalment order
made in respect of his debts. This dividend is derived from payments
made by the debtor between / / and

/

Supervisor.

/
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. Form 20
R.27
DmrecTION TO EMPLOYER REGARDING PAYMENT OF WAGES OR SALARY
(General Title—Form 1)

To [Insert full name and address of employer]

Pursuant to a summary instalment order made in the Magistrate’s
Court at ... on the ... day of .. R 19 , a sealed
copy of which order is attached, and to the authority given to me by that
order, I HEREBY DIRECT that all (from the) salary or wages payable to
the above-named [Insert full name of debtor] while in your employ (the

sum of $ per ) or (all sums in excess of $ooonn
515 S ) shall until further notice be paid to me at ..o (or
into account NO. ... at [State name and address of bank] to the

credit of [State names]) and declare that my receipt (or the receipt of
the bank) shall be a sufficient discharge to you for all money so paid.
The first payment to be made on the pay day next following the date
on which this direction is served upon you.

You are notified that, in terms of section 146 of the Insolvency Act
1967, any payment wilfully made by you to any person in contravention
of this direction shall not discharge you from liability to me in respect
of the amount so paid, unless the payment is made with the consent of
a Magistrate’s Court or to some person, other than the debtor, who has
a prior legal claim thereto.

Dated this ... dayof ... 19 ...

Supervisor.
Form 21
R. 28 (2)

NoTicE OF THE SETTING ASIDE, RESCISSION, DISCHARGE, OR VARIATION OF
A SUMMARY INSTALMENT ORDER

(General Title—Form 1)

To [Insert name and address of creditor)
Take notice that the summary instalment order made in the Magistrate’s

Court at on the day of .. 19..... in respect
of the debts of the above-named debtor has been set aside (or rescinded
or discharged or varied in the following respect: ... ).

Dated this ... day of 19

Supervisor (or Registrar).
Form 22
R.32
Notice oF CoMPLETION OR TERMINATION OF ADMINISTRATION

(General Title—Form 1)

Norice is hereby given that the administration of the debts of the above-
named debtor in accordance with the terms of a summary instalment
order made in the Court on the ... day of .. 19...... has
been completed (or terminated).
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I attach a statement of account, supported by a bank statement,
showing all amounts received and paid under the order.

*1 attach also my trust account cheque for §.....ce being unclaimed
money to be disposed of in terms of rule 32 of the Summary Instalment
Orders (Magistrates’ Courts) Rules 1970.

Dated this day of 19
Supervisor.
To the Registrar of the Magistrate’s Court at ...
*Delete if inapplicable.
SECOND SCHEDULE
R. 33
FeEs
Court fees $
On filing an application for a summary instalment order ... 8.00

Supervision fees

The amount that may be charged by a supervisor for
administering an order shall be not more than 5 percent of the
amount disbursed to creditors or $20 whichever is the greater.

Solicitors’ Costs on Creditors’ Application for Summary Instalment

Order
Preparing application ... .. e e e 2.00
Appearance in Court where debts listed by debtor—
Do not exceed $250 ... . e 7.00
Exceed $250 but do not exceed $750 ... e 9.00
Exceed $750 ... e e e 11.00

P. J. BROOKS,
Clerk of the Executive Council.

EXPLANATORY NOTE

This note is not part of the rules, but is intended to indicate their general effect.

These rules govern proceedings under Part XVI of the Insolvency Act 1967 in
respect of summary instalment orders.

Issued under the authority of the Regulations Act 1936,
Date of notification in Gazette: 17 December 1970.
These rules are administered in the Department of Justice.



