Exemption Notice 2007

2007/113

Securities Act (Financial Institutions)

Pursuant to the Securities Act 1978, the Securities Commission
gives the following notice (to which is appended a statement of
reasons of the Securities Commission).
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Securities Act (Financial Institutions)

cll Exemption Notice 2007 2007/113
Schedule 11
Conditions of exemptions from clauses of Schedule 2
of Regulations
Notice
1 Title
This notice is the Securities Act (Financial Institutions)
Exemption Notice 2007.
2 Commencement
This notice comes into force on the day after the date of its
notification in the Gazette.
3 Expiry
This notice expires on the close of 30 April 2012.
4 Interpretation
(1) In this notice, unless the context otherwise requires,—

accounting period has the same meaning as in section 2(1) of
the Financial Reporting Act 1993

Act means the Securities Act 1978

balance date has the same meaning as in section 7(1) of the
Financial Reporting Act 1993

equity instrument means a contract that evidences a residual
interest in the assets of an entity after deducting all of its
liabilities
financial asset means—
(a) cash; or
(b) an equity instrument of another entity; or
(c) a contractual right—
(i)  to receive cash or another financial asset from
another entity; or
(i)  to exchange financial assets or financial liabilities
with another entity under conditions that are
potentially favourable to the entity; or
(d) acontract that will or may be settled in the entity’s own
equity instruments and is—
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(i) anon-derivative for which the entity is or may be
obliged to receive a variable number of the
entity’s own equity instruments; or

(i)  aderivative that will or may be settled other than
by the exchange of a fixed amount of cash or
another financial asset for a fixed number of the
entity’s own equity instruments (which, for this
purpose, do not include instruments that are
themselves contracts for the future receipt or
delivery of the entity’s own equity instruments)

financial institution—

(a)

)

means an entity whose principal activity is to obtain

funds with the objective of lending or investing in finan-

cial assets other than equity instruments; but

does not include—

(i)  entities that are wholly funded and controlled by
arelated party or parties and that do not engage in
activities that give rise to material unrecognised
financial liabilities with counter-parties that are
not related parties; and

(ii))  general insurance companies, life insurance com-
panies, and superannuation schemes

financial institution group, in relation to an offer of debt
securities by a financial institution, means—

(a)
(b)

(©)

the financial institution; and

all former subsidiaries of the financial institution, in
respect of the periods during which they were those
subsidiaries; and

all present subsidiaries of the financial institution, in
respect of the periods since they became those
subsidiaries

financial liability means any liability that is—

(a)

(b)

a contractual obligation to—

(i)  deliver cash or another financial asset to another
entity; or

(il)) exchange financial assets or financial liabilities
with another entity under conditions that are
potentially unfavourable to the entity; or

a contract that will or may be settled in the entity’s own

equity instruments and is—
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(i) anon-derivative for which the entity is or may be
obliged to deliver a variable number of the
entity’s own equity instruments; or

(ii) aderivative that will or may be settled other than
by the exchange of a fixed amount of cash or
another financial asset for a fixed number of the
entity’s own instruments (which, for this pur-
pose, do not include instruments that are them-
selves contracts for the future receipt or delivery
of the entity’s own equity instruments)

financial statements has the same meaning as in section 8 of
the Financial Reporting Act 1993

generally accepted accounting practice has the same mean-
ing as in section 3 of the Financial Reporting Act 1993

group means—

(a) afinancial institution; and

(b) all guaranteeing subsidiaries, in respect of the period
since they became those subsidiaries

guaranteeing subsidiary, in relation to an offer of debt secur-

ities by a financial institution, means a subsidiary of the finan-

cial institution that—

(a) is unconditionally liable (whether or not jointly or sev-
erally with the financial institution or other person) to
repay the securities; or

(b) isliable to repay the securities subject only to the condi-
tion that the financial institution or any other person has
failed to do so

non-guaranteeing subsidiary means, in relation to an offer

of debt securities by a financial institution,—

(a) asubsidiary of a financial institution that is not a guar-
anteeing subsidiary, in respect of the periods since it
became that subsidiary; and

(b) a former subsidiary of a financial institution that was
not a guaranteeing subsidiary, in respect of the periods
during which it was that subsidiary

NZ IFRS 7 means the financial reporting standard known as
the New Zealand Equivalent to International Financial
Reporting Standard 7 (Financial Instruments: Disclosures)
that has been approved under the Financial Reporting Act
1993
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Regulations means the Securities Regulations 1983.

Any term or expression that is defined in the Act or the
Regulations and used, but not defined, in this notice has the
same meaning as in the Act or the Regulations.

Part 1

Exemptions for financial institutions whose non-
guaranteeing subsidiaries are not significant

Application of this Part
This Part applies to a financial institution if—

(a)
(b)

©)

(d)

the financial institution has non-guaranteeing subsidiar-
ies; and

the aggregate profit or loss after taxation of the non-
guaranteeing subsidiaries for the most recently com-
pleted accounting period (as incorporated in the consol-
idated financial statements of the financial institution
group), and since, does not exceed 5% of the consoli-
dated profit or loss after taxation, before the deduction
of all minority interests, of the financial institution
group; and

the aggregate carrying value of the assets of the non-
guaranteeing subsidiaries on the last day of the most
recently completed accounting period (as incorporated
in the consolidated financial statements of the financial
institution group), and since, does not exceed 5% of the
consolidated amount of the assets of the financial insti-
tution group; and

the aggregate amount of investment by members of the
financial institution group in the non-guaranteeing sub-
sidiaries on the last day of the most recently completed
accounting period, and since, does not exceed 5% of the
consolidated equity of the financial institution group.

In subclause (1)(d), the amount of investment includes the
carrying value of equity held in the non-guaranteeing subsidi-
aries and the amount of all loans and advances made to the
non-guaranteeing subsidiaries.

Exemption from section 37A(1)(c) of Act
Every financial institution to which this Part applies and every
person acting on its behalf are exempted from section
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(D

)

3)

37A(1)(c) of the Act in respect of debt securities of that
financial institution.

The exemption is subject to the condition that no allotment of
a debt security offered to the public by the financial institution
is made if the date of allotment would be more than,—

(a) in the case of a registered prospectus relating to the
security that contains or refers to financial statements or
interim financial statements because of clause 9 and for
which no certificate has been registered under section
37A(1A) of the Act, 9 months after the later of—

(i) the date of the statement of financial position
contained or referred to in the registered prospec-
tus; or

(i)  the last day of the interim accounting period to
which the interim financial statements relate; or

(b) in the case of a registered prospectus relating to the
security that contains or refers to financial statements
(but not interim financial statements) because of clause
9 and for which a certificate has been registered under
section 37A(1A) of the Act, 9 months after the date of
that certificate; or

(c) in any other case, 6 months after the date of the regis-
tered prospectus.

Exemption from section 37A(1A)(d) of Act

Every financial institution to which this Part applies and every
person acting on its behalf are exempted from section
37A(1A)(d) of the Act in respect of debt securities of that
financial institution.

The exemption is subject to the conditions that—

(a) a certificate delivered to the Registrar for registration
under section 37A(1A) of the Act is accompanied by
financial statements of the financial institution group for
the 6-month period from the date of the statement of
financial position referred to in section 37A(1A)(b) of
the Act; and

(b) the financial statements referred to in paragraph (a)
satisfy subclause (3).

The financial statements referred to in subclause (2)(a)—
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(a) must comply with NZ IFRS 7 (including Appendix E of
that standard); and
(b) must comply with the Financial Reporting Act 1993 as
if—
(i) they were financial statements to which the
Financial Reporting Act 1993 applies; and
(ii)  the financial institution in a financial institution
group were a reporting entity with 1 or more
subsidiaries required to complete and register
group financial statements under the Financial
Reporting Act 1993; and
(¢) need not be audited.

Exemption from clause 7 of Schedule 2 of Regulations
Every financial institution to which this Part applies and every
person acting on its behalf are exempted from clause 7 of
Schedule 2 of the Regulations in respect of debt securities of
that financial institution.

The exemption is subject to the conditions that—

(a) theregistered prospectus contains for the financial insti-
tution group the statements and amounts described by
clause 7(1) to (5) and (7) of Schedule 2 of the Regula-
tions; and

(b) the financial statement in summary form required by
subclause (2)(a) contains, for each accounting period
and other period specified in clause 7(3)(a) of Schedule
2 of the Regulations,—

(1) a statement of the amount of the consolidated
operating surplus or deficit of the financial insti-
tution group excluding any amounts derived by
the use of the equity method of accounting; and

(ii) a statement of the amount of the consolidated
equity of the financial institution group excluding
any amounts derived by the use of the equity
method of accounting.

Exemptions from various clauses of Schedule 2 of
Regulations

Every financial institution to which this Part applies and every
person acting on its behalf are exempted from clauses 16 to 32
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and clause 36(1)(e) and (f) of Schedule 2 of the Regulations in
respect of debt securities of that financial institution.

The exemptions are subject to the conditions in Part 1 of the
Schedule of this notice.

Part 2
Exemptions for all financial institutions

Exemption from section 37A(1)(c) of Act

Every financial institution and every person acting on its
behalf are exempted from section 37A(1)(c) of the Act in
respect of debt securities of that financial institution.

The exemption is subject to the condition that no allotment of
a debt security offered to the public by the financial institution
is made if the date of allotment would be more than,—

(a) in the case of a registered prospectus relating to the
security that contains financial statements or interim
financial statements because of clause 14 and for which
no certificate has been registered under section
37A(1A) of the Act, 9 months after the later of—

(i) the date of the statement of financial position
contained or referred to in the registered prospec-
tus; or

(i) the last day of the interim accounting period to
which the interim financial statements relate; or

(b) in the case of a registered prospectus relating to the
security that contains financial statements (but not
interim financial statements) because of clause 14 and
for which a certificate has been registered under section
37A(1A) of the Act, 9 months after the date of that
certificate; or

(c) in any other case, 6 months after the date of the regis-
tered prospectus.

Exemption from section 37A(1A)(d) of Act

Every financial institution and every person acting on its
behalf are exempted from section 37A(1A)(d) of the Act in
respect of debt securities of that financial institution.

The exemption is subject to the conditions that—
(a) a certificate delivered to the Registrar for registration
under section 37A(1A) of the Act is accompanied by
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(1)

)

financial statements of the group for the 6-month period
from the date of the statement of financial position
referred to in section 37A(1A)(b) of the Act; and

(b) the financial statements referred to in paragraph (a)
satisfy subclause (3).

The financial statements referred to in subclause (2)(a)—
(a) must comply with NZ IFRS 7 (including Appendix E of
that standard); and
(b) must comply with the Financial Reporting Act 1993 as
if they were financial statements to which the Financial
Reporting Act 1993 applies; and
(¢c) if the financial institution has both guaranteeing and
non-guaranteeing subsidiaries, must comply with the
Financial Reporting Act 1993, except for the matter
addressed in clause 12, as if—
(i) they were financial statements to which the
Financial Reporting Act 1993 applies; and
(ii) the financial institution were a reporting entity
required to complete and register financial state-
ments for the group under the Financial Report-
ing Act 1993; and
(d) need not be audited.

Investment in non-guaranteeing subsidiaries

The financial statements referred to in the circumstances
described in clause 11(3)(c) must include the group’s invest-
ment in non-guaranteeing subsidiaries at a carrying value
determined in accordance with the group’s accounting policy
for the valuation of investments outside the group.

Exemption from clause 7(6) of Schedule 2 of Regulations
Every financial institution and every person acting on its
behalf are exempted from clause 7(6) of Schedule 2 of the
Regulations in respect of debt securities of that financial
institution.

The exemption is subject to the condition that a financial
statement in summary form required by clause 7 of Schedule 2
of the Regulations contains, for each accounting period and
other period specified in clause 7(3)(a) of Schedule 2 of the
Regulations, additionally,—
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(a) astatement of the amount of the consolidated operating
surplus or deficit of the group excluding any amounts
derived by the use of the equity method of accounting;
and

(b) astatement of the amount of the consolidated equity of
the group excluding any amounts derived by the use of
the equity method of accounting.

Exemptions from various clauses of Schedule 2 of
Regulations

Every financial institution and every person acting on its
behalf are exempted from clauses 16 to 32 and clause 36(1)(f)
of Schedule 2 of the Regulations in respect of debt securities
of that financial institution.

The exemptions are subject to the conditions in Part 2 of the
Schedule of this notice.
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Schedule cls 92), 14(2)

Conditions of exemptions from clauses of Schedule 2

(1)

()

3)

4)

of Regulations

Part 1

Application
The exemptions in clause 9 of this notice are subject to the
conditions in this Part of this Schedule.

Financial information with prospectus

The registered prospectus contains, or is accompanied by and
refers to, audited consolidated financial statements of the
financial institution group for the most recently completed
accounting period or, if there is no such accounting period, as
at a stated date that is not more than 4 months before the
specified date.

The financial statements required by subclause (1) comply

with the Financial Reporting Act 1993 and are statements

that—

(a) are registered under the Financial Reporting Act 1993;
or

(b) if they are not registered under the Financial Reporting
Act 1993, contain the material that they would contain
if they were registered.

If the directors of the financial institution consider it necessary
or desirable in light of clause 6 of this notice, the registered
prospectus contains, or is accompanied by and refers to, addi-
tional consolidated interim financial statements of the finan-
cial institution group as at a stated date that is not more than 9
months after the date of the financial statements referred to in
subclause (1).

The interim financial statements referred to in subclause (3)—
(a) comply with NZ IFRS 7 (including Appendix E of that
standard); and
(b) comply with the Financial Reporting Act 1993 as if—
(i) they were financial statements to which the
Financial Reporting Act 1993 applies; and
(ii)  the financial institution in the financial institution
group were a reporting entity with 1 or more
subsidiaries required to complete and register

11
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Part 1—continued

group financial statements under the Financial
Reporting Act 1993.

Audit
The interim financial statements referred to in clause 2(3) and
(4) of this Schedule need not be audited.

Statements in prospectus
The registered prospectus states the information specified in
subclauses (2) to (4).

The registered prospectus states the aggregate amount of
investments by members of the financial institution group in
the non-guaranteeing subsidiaries, at their carrying amount, as
at the most recent balance date and, if the registered prospec-
tus contains or refers to interim financial statements, as at the
balance date to which the interim financial statements relate.

The registered prospectus states the following aggregate
amounts (at the carrying amounts) of the non-guaranteeing
subsidiaries as at the most recent balance date and, if the
prospectus contains or refers to interim financial statements,
as at the balance date to which the interim statements relate:

(a) the amount of total assets (including, as separate items,
claims on the group and claims on other non-guarantee-
ing subsidiaries):

(b) the amount of total tangible assets:

(c) the amount of total liabilities (including, as separate
items, liabilities owed to the group and liabilities owed
to other non-guaranteeing subsidiaries):

(d) the amount of total equity.

The registered prospectus states the following amounts for the

most recently completed accounting period and, if the pro-

spectus contains or refers to interim financial statements, for

the interim accounting period to which those interim financial

statements relate:

(a) the amount of consolidated profit or loss after taxation
of the financial institution group; and

(b) that part of the amount specified in paragraph (a) that is
attributable to non-guaranteeing subsidiaries.




2007/113

Securities Act (Financial Institutions)
Exemption Notice 2007 Schedule

ey

Part 1—continued

Equity accounting
If the financial statements or interim financial statements
referred to in clause 2 of this schedule include amounts
derived by using the equity method of accounting, the regis-
tered prospectus—

(@)

(b)

states the operating surplus or deficit of the financial
institution group excluding amounts derived by using
that method for the most recently completed accounting
period and, if the prospectus contains or refers to
interim financial statements, for the interim accounting
period to which the interim financial statements relate;
and

states the total equity and the aggregate amount of
investments of the financial institution group excluding
amounts derived by using that method as at the most
recent balance date and, if the prospectus contains or
refers to interim financial statements, as at the last day
of the interim accounting period to which the interim
financial statements relate.

Auditor’s report

The copy of a report by a qualified auditor required by clause
36 of Schedule 2 of the Regulations states whether or not, in
the auditor’s opinion,—

(@)

(®)

proper accounting records have been kept by the finan-

cial institution group as far as appears from an examina-

tion of them; and

the financial statements that are referred to in clause

8(2) of this notice and Part 1 of this schedule and that

are required to be audited,—

(i) comply with the Regulations, this notice, and
generally accepted accounting practice; and

(i) give a true and fair view of the state of affairs of
the financial institution group, as at the date of the
financial statements, and of the results and cash
flows of the financial institution group, for the
period to which they relate, taking into account
information or explanations of the kind referred
to in section 14(2) of the Financial Reporting Act
1993 (if any).

13
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Part 1—continued

If, in the auditor’s opinion, the financial statements referred to
in subclause (1)(b) do not comply with or give a true and fair
view of the matters specified in that subclause, the auditor’s
report specifies the respects in which they do not.

Part 2

Application
The exemptions in clause 14 of this notice are subject to the
conditions in this Part of this schedule.

Financial information with prospectus

The registered prospectus contains, or is accompanied by and
refers to, audited consolidated financial statements of the
group for the most recently completed accounting period or, if
there is no such accounting period, as at a stated date that is
not more than 4 months before the specified date.

The financial statements required by subclause (1)—

(a) comply with the Financial Reporting Act 1993 and are
registered under the Financial Reporting Act 1993; or

(b) if they are not registered under the Financial Reporting
Act 1993, contain the material that they would contain
if they were registered; or

(c) if the financial institution has both guaranteeing and
non-guaranteeing subsidiaries, comply with the Finan-
cial Reporting Act 1993, except for the matter
addressed in subclause (3), as if the financial institution
in the group were a reporting entity required to com-
plete and register financial statements of the group
under the Financial Reporting Act 1993.

The financial statements referred to in the circumstances
described in subclause (2)(c) must include the carrying value
of the group’s investment in the non-guaranteeing subsidiaries
according to the group’s accounting policy for the valuation of
investments outside the group.

If the directors of the financial institution consider it necessary
or desirable in light of clause 10 of this notice, the registered
prospectus contains, or is accompanied by and refers to, addi-
tional consolidated interim financial statements of the group
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Part 2—continued

as at the stated date that is not more than 9 months after the
date of the financial statements referred to in subclause (1).

The interim financial statements referred to in subclause (4)—
(a) comply with NZ IFRS 7 (including Appendix E of that
standard); and
(b) comply with the Financial Reporting Act 1993 as if they
were financial statements to which the Financial
Reporting Act 1993 applies; and
(c) if the financial institution has both guaranteeing and
non-guaranteeing subsidiaries, comply with the Finan-
cial Reporting Act 1993, except for the matter
addressed in subclause (6), as if—
(i) they were financial statements to which the
Financial Reporting Act 1993 applies; and
(i) the financial institution in the group were a
reporting entity required to complete and register
financial statements of the group under the Finan-
cial Reporting Act 1993.

The interim financial statements referred to in the circum-
stances described in subclause (5)(c) include the carrying
value of the group’s investment in the non-guaranteeing sub-
sidiaries according to the group’s accounting policy for the
valuation of investments outside the group.

Audit
The interim financial statements referred to in clause 8(4) and
(5) of this schedule need not be audited.

Equity accounting

If the financial statements or interim financial statements

required by clause 8 of this schedule include amounts derived

by using the equity method of accounting, the registered
prospectus—

(a) states the operating surplus or deficit of the group
excluding amounts derived by using that method for the
most recently completed accounting period and, if the
prospectus contains interim financial statements, for the
interim accounting period to which the interim financial
statements relate; and



Securities Act (Financial Institutions)
Exemption Notice 2007 2007/113

Part 2—continued

states the total equity and the aggregate amount of
investments of the group excluding amounts derived by
using that method as at the most recent balance date
and, if the prospectus contains interim financial state-
ments, as at the last day of the interim accounting
period to which the interim financial statements relate.

Auditor’s report

The copy of a report by a qualified auditor required by clause
36 of Schedule 2 of the Regulations states whether or not, in
the auditor’s opinion, the financial statements that are referred
to in clause 13(2) of this notice and Part 2 of this schedule and
that are required to be audited—

Schedule
(b)
11
(1)
(a)
(b)
(2)

comply with the Regulations, this notice, and generally
accepted accounting practice; and

give a true and fair view of the state of affairs of the
group, as at the date of the financial statements, and of
the results and cash flows of the group, for the period to
which they relate, taking into account information or
explanations of the kind referred to in section 14(2) of
the Financial Reporting Act 1993 (if any).

If, in the auditor’s opinion, the financial statements referred to
in subclause (1) do not comply with or give a true and fair
view of the matters specified in that subclause, the auditor’s
report specifies the respects in which they do not.

Dated at Wellington this 15th day of May 2007.

The Common Seal of the Securities Commission was affixed in the

presence of:

[Seal]

J Diplock,
Chairperson.
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Statement of reasons

This notice, which comes into force on the day after the date of its
notification in the Gazette and expires on 30 April 2012, is virtually
identical to the Securities Act (Financial Institutions) Exemption

Notice 2006, which will expire on 30 November 2008. The changes

from that notice are:

. where previously compliance with Financial Reporting Stan-
dard No 33 (Disclosure of Information by Financial Institu-
tions) (FRS-33) or New Zealand Equivalent to International
Accounting Standard 30 (Disclosures in the Financial State-
ments of Banks and Similar Financial Institutions) (NZ IAS
30) was an ingredient in the conditions of exemption, this
notice provides for compliance with New Zealand Equivalent
to International Financial Reporting Standard 7 (Financial
Instruments: Disclosures) (NZ IFRS 7):

. the amendment of certain definitions to accommodate NZ
IFRS 7 compliance:
. minor drafting revisions.

The Securities Commission considers that it is appropriate to grant

the exemption because—

. the exemptions allow financial institutions to use in their
prospectuses, to the greatest extent practical, financial state-
ments and related information that comply with financial
reporting standards rather than with the requirements pre-
scribed in the Securities Regulations 1983 (the Regulations):

. the exemptions provide users with information about asset
quality and risk management that is more comprehensive than
the disclosures required by Schedule 2 of the Regulations and
reduce compliance costs for financial institutions without
compromising the quality of information available to pro-
spective investors in debt securities issued by financial
institutions:

. the exemptions aim to minimise possible confusion that might
arise from a financial institution having financial statements
prepared on different accounting bases publicly available:

. it is consistent with the Commission’s policy to allow finan-
cial institutions that prepare their financial statements in

17
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accordance with NZ IFRS 7 to use those financial statements
in the preparation of a registered prospectus.

Issued under the authority of the Acts and Regulations Publication Act 1989.
Date of notification in Gazerte: 17 May 2007.
This notice is administered by the Securities Commission.




