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MUTUAL ASSISTANCE IN CRIMINAL MATTERS (PRESCRIBED 
FOREIGN COUNTRY) (HONG KONG SPECIAL 

ADMINISTRATIVE REGION OF THE PEOPLE'S REPUBLIC OF 
CHINA) REGULATIONS 1999 

MICHAEL HARDIE BOYS, Governor-General 

ORDER IN COUNCIL 

At Wellington this 22nd day of January 1999 

Present: 

THE RIGHT HON JENNY SHIPLEY PRESIDING IN COUNCIL 

PURSUANT to section 65 of the Mutual Assistance in Criminal Matters Act 
1992, His Excellency the Governor-General, acting by and with the advice 
and consent of the Executive Council, makes the following regulations. 

ANALYSIS 

1. Title and commencement 
2. Interpretation 
3. Part III of Act to apply to Hong Kong 

Special Administrative Region 

SCHEDULE 

Agreement Between the Government of 
New Zealand and the Government of the 
Hong Kong Special Administrative Region 

of the People's Republic of China 
Concerning Mutual Legal Assistance in 

Criminal Matters 

REGULATIONS 
l. Tide and commencement-(l) These regulations may be cited as 

the Mutual Assistance in Criminal Matters (Prescribed Foreign Country) 
(Hong Kong Special Administrative Region of the People's Republic of 
China) Regulations 1999. 
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2. Interpretation-In these regulations, unless the context otherwise 
requires,-

"The Act" means the Mutual Assistance in Criminal Matters Act 
1992: 

"Treaty" means the Agreement Between the Government of New 
Zealand and the Government of the Hong Kong Special 
Administrative Region of the People's Republic of China 
Ccmcnning Mutual Legal Assistance in Criminal Matters, done 
at Hong Kong on 3 April 1998, as set out in the Schedule. 

3. Part III of Act to apply to Hong Kong Special Administrative 
Region-Pan III of the Act applies to the Hong Kong Special 
Administrati\'e Region of the People's Republic of China subject to any 
limitations, conditions, exceptions, or qualifications that are necessary to 
give effect to the treaty. 
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Reg. 2 SCHEDULE 
ACREF\IENT BETWEEN THE G()VERN~IENT OF NEW ZEALAND A0:D THE 

GOVER"Il\IENT OF THE HONC K01\C SPECIAL ADl\II1\ISTRATJVE RECJOl" Of 
THE PEOPEE's REPUBLIC OF CHI\:A CONCERNINC MUTUAL LECAL ASSIST,\NCE 

IN CRIMINAL MATTERS 
The Government of New Zealand and the Government of the Hong 

~ong Special Aorninistrat.ivt' Region .of the Peol~le's Republic of China 
('Hong Kong SpeClal Admmistrattve RegIOn), havmg been duly 
authorised by the Central People's Government of the People's Rt'public oC 
China, 

Desiring to improve the effectiveness of cooperation between the Parties 
in the in\'estigation, prosecution and prevention of crime and rile issuing 
and enforcement of orders relating to property used in or derived from 
crune: 

HA VE AGREED as follows: 

ARTICLE I 
SCOPE OF ASSISTANCE 

(1) The Partit's shall proviot', ill accordance with the proVISIons of this 
Agreement, mutual assistance in the investigation and prosecution of 
criminal officnces and in proceedings related to criminal malt ns. 

(2) Such assistance shall include: 
(al identifying and locating persons; 
('b:1 serving documents' 
~C) obtaiY{ing and pro~iding evidence, articles or documents; 
(d) executing requests for search ,mel seizure; 
(e) making arrangements for the transfer of persons to give evidence 

or assist investigations; 
(f) obtaining and providing judicial or official r'ecords, and other 

information, documents anel r'ecords; 
(gi tLtcing, restraining and confiscating property used in or derived 

Crom crime; 
(h) deli\'ery of property, including lending of exhibits; 
(i) other assistance consistent with the objects of this Agreement 

which is not inconsistent with the law of the Requested P'lny. 

(3:, Assistance under this Agreement may be granted in connection with 
oCCences against a law relating to taxation, customs duties, foreign 
exchange control or other reverHle matters but not in connection with 
non,criminal proceedings relaring thereto. 

(4) This Agreement is intended solely for mutual assistance between the 
Parties and shall not give rise to any right on the part of any private person 
to make a request under this Agreement. 
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SCOPE OF ASSISTANCE-continued 
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(5) This Agreement shall not apply to Tokelau unless the Parties have 
exchanged Notes through the diplomatic channel agreeing the terms on 
which this Agreement shall so apply. 

ARTICLE II 
CENTRAL AUTHORITY 

(1) Each Party shall establish a Central Authority. 

(2) The Central Authority for New Zealand shall be the Attomey
General. The Central Authority for the Hong Kong Special Administrative 
Region shall be the Secretary for Justice. Each Party shall notify the other 
of any change of its Central Authority. 

(3) Requests for assistance shall be made through the Central Authority 
which shall deal with the requests in accordance with the provisions of this 
Agreement. 

ARTICLE III 
OTHER ASSISTANCE 

This Agreement shall not prevent the Parties from providing assistance to 
each other pursuant to other agreements, arrangements or practices. 

ARTICLE IV 
LIMIT A TIONS ON COMPLIANCE 

(1) The Requested Party shall refuse assistance if: 
(a) the request for assistance impairs the sovereignty, security or 

public order of New Zealand or, in the case of the Hong Kong 
Special Administrative Region, the People's Republic of China; 

(b) the request for assistance relates to an offence of a political 
character; 

(c) the request for assistance relates to an offence only under military 
law; 

(d) there are substantial grounds for believing that the request for 
assistance will result in a person being prejudiced on account of 
ra~e: colour, ethnic origin, sex, religion, nationality or political 
0pInlOnS; 

(e) tlie request for assistance relates to the prosecution of a person 
for an offence in respect of which that person has been convicted, 
acquitted or pardoned by a competent tribunal or authority or 
has undergone punishment provided by law; 

(f) it is of the opinion that the granting of the request would seriously 
impair its essential interests; 

(g) the Requesting Party cannot comply with any conditions in 
relation to confidentiality or limitation as to the use of material 
provided; or 
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(h) the acts or omissions alleged to constitute the offence would not, 
if they had taken place within the jurisdiction of the Requested 
Party, have constituted an offence. 

(2) For the purpose of paragraph (1)(£) of this Article the Requested Party 
may include in its consideration of essential interests whether the 
provision of assistance could prejudice the safety of any person or impose 
an excessive burden on the resources of the Requested Party. 

(3) The Requested Party may refuse assistance if the request relates to an 
offence whicb carries the death penalty in the Requesting Party but in 
respect of which the death penalty is either not provided for in the 
Requested Party or is not normally carried out, unless the Requesting 
Party gives such assurances as the Requested Party considers sufficient 
that the death penalty will not be imposed or, if imposed, not carried out. 

(4) The Requested Party may refuse assistance if the request relates to 
the prosecution or punishment of a person for an offence which, had it 
been committed within the jurisdiction of the Requested Party, could no 
longer be prosecuted by reason of lapse of time. 

(5) The Requested Party may postpone assistance if execution of the 
request would interfere with an ongoing investigation or prosecution in the 
Requested Party. 

(6) Before denying or postponing assistance pursuant to this Article, the 
Requested Party, through its Central Authority-

(a) shall promptly inform the Requesting Party of the reason for 
considering denial or postponement; and 

(b) shall consult with the Requesting Party to determine whether 
assistance may be given subject to such terms and conditions as 
the Requested Party deems necessary. 

(7) If the Requesting Party accepts assistance subject to the terms and 
conditions referred to in paragraph 6(b) of this Article, it shall comply with 
those terms and conditions. 

(8) The Requested Party shall promptly inform the Requesting Party of a 
decision to deny in whole or in part a request for assistance and the 
reasons for that decision. 

ARTICLE V 

REQUESTS 

(1) Requests shall be made in writing except in urgent cases. In urgent 
cases, requests may be made orally, but shall be confirmed in writing 
within 10 days thereafter. 

(2) Requests for assistance shall include: 
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(a) the name of the authority on behalf of which the request is made; 
(b) a description of the purpose of the request and the nature of the 

assistance requested; 
(c) a description of the nature of the investigation, prosecution, 

offence or criminal matter and whether or not proceedings have 
been instituted; 

(d) where proceedings have been instituted, details of the 
proceedings; 

(e) the court order, if any, sought to be enforced and a statement to 
the effect that it is a final order; 

(f) a summary of the relevant facts and laws; 
(g) any r-equirements for confidentiality and the reasons therefor; 
(h) details of any particular procedure the Requesting Party wishes to 

be followed including details of the manner and form in which 
any evidence, information, document or item is to be supplied to 
the Requesting Party; 

(i) details of the period within which the request should be complied 
with; 

Ul information as to the allowances and expenses to which a person 
travelling to the Requesting Party will be entitled. 

(3) All documents submitted in support of a request shall be 
accorr.panied by a translation in the language of rhe Requested Parry and 
by certification or authentication required by the Requested Party. 

(4) If the Requested Party considers that the information contained in 
the request is not sufficient to enable the request to be dealt wit h, it rna y 
request additional information. 

ARTICLE VI 
EXECUTION OF REQUESTS 

(1) The Central Aut hority of the Requested Party shall promptly execute 
the request 01- arrange for its execution through its competent authorities. 

(2) A request shall be executed in accordance with the law of the 
Requested Party and, to the extent not prohibited by the law of the 
Requested Party, in accordance with the directions stated in the request so 
far as practicable. 

(3) The Requested Party may fostpone the delivery of material 
requested if such material is require( for criminal or civil proceedings in its 
jurisdiction. The Requested Party shall, upon request, provide certified 
copies of relevant documents. 

(4) The Requested Party shall promptly inform the Requesting Party of 
any circumstances which are likely to cause a significant delay in 
responding to the request. 
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(1) The Requested Party shall make all necessary arrangements for the 
representation of the Requesting Party in any proceedings arising out of a 
request for assistance and shall otherwise represent the interests of the 
Requesting Party. 

(2) The Requested Party shall assume all mdinary expenses of executing 
a request within its jurisdiction, except: 

(a) fees of counsel retained at the request of the Requesting Party; 
(b) fees of experts; 
(c) expenses of translation; and 
(d) travel and accommodation expenses and allowances of persons. 

(3) If during the execution of the request it becomes apparent that 
expenses of an extraordinary nature are required to fulfil the request, the 
Parties shall consult to determine the terms and conditions under which 
the execution of the request may continue. 

ARTICLE VIII 

LIMIT A TIONS ON USE 

(1) The Requested Party shall use its best efforts to keep confidential a 
request and its contents except when otherwise authorised by the 
Requesting Party. If the request cannot be executed without breaching 
confidentiality, the Requested Party shall so inform the Requesting Party 
which shall then determine whether the request should nevertheless be 
executed. 

(2) The Requested Party may require, after consultation with the 
Requesting Party, that information or evidence furnished be kept 
confidential, or be disclosed or used only subject to such terms and 
conditions as it may specify. 

(3) The Requesting Party shall not disclose or use information or 
evidence furnished for purposes other than those stated in the request 
without the prior consent of the Central Authority of the Requested Party. 

(4) The Requesting Party, if so requested, shall use its best efforts to 
ensure that the information or evidence is protected against loss and 
unauthorised access, use, modification, disclosure or other misuse. 

ARTICLE IX 

LOCATION OR IDENTITY OF PERSONS 

The Requested Party shall endeavour to ascertain the location or identity 
of any person specified in the request. 
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(1) Where a request is made to obtain the statement of a person for the 
purpose of an investigation or proceeding in relation to a criminal matter 
in the Rnllwsting Party, the Requested Party shall endeavour, with the 
consent of that person, to obtain that statement. 

(2) For the purposes of a request under this Article the Requesting Party 
shall specify the subjen matter about which the statement is to be taken, 
including any questions it seeks to be put. 

ARTICLE XI 

OBTAINING OF EVIDENCE, ARTICLES OR DOCUMENTS 

(1) Where a request is made that evidence be t,tken for the purpose of 
the prosecution of a criminal offence or proceedin~s in relation to a 
criminal matter in the Requesting Party, the Requested Pany shall, subject 
to its law, arrange to have such evidence taken and transmitted to the 
Requesting Party. 

(2) For the purposes of this Agreement, the giving or taking of evidence 
shall include the production of documents, records or other material. 

(3) For the purposes of requests under this Article the Requesting Pany 
shall specify the subject matter about which witnesses are to be examined, 
and may also specify any questions to be [Hit to thenl as well as the 
manner and j<mn in which evidence should Je taken. 

(4) \Vhnc, pursuant to a request tor assistance, a person is to give 
evidence for the purpose of proceedings in the Requesting Pany, the 
partics to the relevant proceedings in the Requesting Party, their legal 
representatives or representatives of the Requesting Party may, subject to 
the la \v of the Requested Party, appe<lr and question the person giving th,tt 
evidence. 

(5) A person who is required to give evidence in the Requested Party 
pursuant to a request f()I' assistance may decline to give evidence where 
either: 

(a) the law of the Requested Party would permit or require that 
witness to decline to give evidence in similar circumstances in 
proceedings which originated in the Requested Party; or 

(b) the law of the Requesting Pany would permit or requir e that 
person to decline to give evidence in such proceedings in the 
ReLjuesting Party. 

(6) If any person claims that th('Je is ,t right m obligation to decline to 
give evidence under the law of the Recjlwsting Party, the Requested Pal ty 
shall with respect thereto obtain a certificate hom the Central Authority 
of the Requesting Party. 
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(1) The Requested Party shall, in accordance with its law, arrange for 
service of any document transmitted to it for that purpose. 

(2) The Requesting Party shall transmit a request for the service of a 
document pertaining to a response to or appearance in the Requesting 
Party within a reasonable time before the scheduled response or 
appearance. 

(3) A request for the service of a document pertaining to an appearance 
in the Requesting Party shall include such notice as the Central Authority 
of the Requesting Party is reasonably able to provide of outstanding 
warrants or other judicial orders in criminal matters against the person to 
be served. 

(4) The Requested Party shall, subject to its law, return a proof of service 
in the manner required by the Requesting Party. If service cannot be 
effected, the Requesting Party shall be so informed and advised of the 
reasons. 

(5) A person who fails to comply with any process served on that person 
shall not on that account be subject to any penalty, liability, or coercive 
measure pursuant to the law of the Requesting Party or Requested Party. 

ARTICLE XIII 

PUBLICLY AVAILABLE AND OFFICIAL DOCUMENTS 

(1) Subject to its law the Requested Party shall on request provide copies 
of publicly available documents. 

(2) The Requested Party may also provide copies of any document, 
record or information in the possession of a government department or 
agency, but not publicly available, to the extent its laws permit. 

ARTICLE XIV 

CERTIFICATION AND AUTHENTICATION 

Documents, transcripts, records, statements or other material which are to 
be transmitted to the Requesting Party shall be certified or authenticated 
if the Requesting Party so requests. The certification or authentication 
shall be in the manner and form required by the Requesting Party to the 
extent permitted by the law of the Requested Party. Material shall be 
certified or authenticated by consular or diplomatic officers only if the law 
of the Requesting Party specifically so requires. 
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(1) A person in custody in the Requested Party whose presence is 
required in the Requesting Party for the purposes of giving evidence in 
criminal proceedings pursuant to this Agreement shall, if the Requested 
Party consents, be transferred from the Requested Party to the Requesting 
Party for that purpose. No assistance shall be given under this Article 
unless the person consents and the Requesting Party has agreed to comply 
with any conditions required by the Requested Party as to the custody or 
security of such person. 

(2) Where a person transferred pursuant to this Article is no longer 
required to be held in custody, the Requested Party shall so advise the 
Requesting Party which shall ensure that person's release from custody. 

(3) The provisions of this Article shall also apply to persons who, 
although not at the material time in custody, are subject to a sentence 
imposed for an offence other than a sentence of a monetary nature. 

ARTICLE XVI 

TRANSFER OF OTHER PERSONS 

(1) The Requesting Party may request the transfer of persons other than 
those to whom Article XV of this Agreement applies to the Requesting 
Party for the purpose of providing assistance pursuant to this Agreement. 

(2) The Requested Party shall, if the person has consented and if satisfied 
that adequate arrangements for that person's security will be made by the 
Requesting Party, request the person to travel to the Requesting Party to 
provide assistance. 

ARTICLE XVII 

SAFE CONDUCT 

(1) A person who consents to provide assistance pursuant to Article XV 
or XVI of this Agreement shall not be prosecuted, punished, detained, or 
restricted in personal liberty in the Requesting Party for any criminal 
offence or civil matter which preceded that person's departure from the 
Requested Party. 

(2) Paragraph (1) of this Article shall cease to apply if the person being 
free and able to leave, has not left the Requesting Party within a period of 
21 days after being notified that such person's presence is no longer 
required, or having 1eft the Requesting Party, has returned. 

(3) A person who consents to give evidence pursuant to Article XV 
or XVI of this Agreement shall not be subject to prosecution based on that 
person's testimony, except for perjury, contempt or the making of false 
declarations. 
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(4) A person who consents to provide assistance pursuant to Article XV 
or XVI of this Agreement shall not be required to give evidence or assist in 
any matter other than the matter to which the request relates. 

(5) A person who does not consent to provide assistance pursuant to 
Article XV or XVI of this Agreement shall not by reason thereof be subject 
to any penalty, liability or coercive measure, notwithstanding any contrary 
statement in the request or in any document accompanying the request. 

(6) A person who gives evidence or assistance pursuant to Article XV 
or XVI of this Agreement shall be returned to the Requested Party, in 
accordance with arrangements agreed by the Requested Party, as soon as 
practicable after the evidence or assistance has been given. 

ARTICLE XVIII 
SEARCH AND SEIZURE 

(1) The Requested Party shall, insofar as its law permits, carry out 
requests for search, seizure and delivery of any material to the Requesting 
Party which is relevant to a proceeding or investigation in relation to a 
criminal matter. 

(2) The Requested Party shall provide such information as may be 
required by the Requesting Party concerning the result of any search, the 
place of seizure, the circumstances of seizure, and the subsequent custody 
of the property seized. 

(3) The Requesting Party shall observe any conditions imposed by the 
Requested Party in relation to any seized property which is delivered to 
the Requesting Party. 

ARTICLE XIX 
PROPERTY USED IN OR DERIVED FROM CRIME 

(1) The Requested Party shall, upon request, endeavour to ascertain 
whether any property used in or derived from crime is located within its 
jurisdiction and shall notify the Requesting Party of the result of its 
inquiries. In making the request, the Requesting Party shall notify the 
Requested Party of the basis of its belief that such property may be 
located in the latter's jurisdiction. 

(2) Where the Requesting Party so requests, the Requested Party shall 
take such measures as are permitted by its law to: 

(a) prevent any dealing in, transfer or disposal of property, pending a 
final determination as to that property by a court of the 
Requesting Party; 

(b) monitor accounts or other mechanisms through which illegal 
transactions are suspected of being carried out; 

(c) obtain production of any documents or other materials which 
may enable property to be located. 
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(3) Upon request, the Requested Party shall, to the extent its laws permit, 
give effect to a fmal order forfeiting or confiscating property made by a 
court of the Requesting Party. 

(4) Property confiscated pursuant to this Agreement shall be retained by 
the Requested Party unless otherwise agreed upon between the Parties. 

(5) In the application of this Article, the rights of bona fide third parties 
shall be given effect to the extent permitted by the laws of the Requested 
Party. 

(6) For the purposes of this Article, "property" includes rroperty of any 
description which has been used for the commission 0 an offence or 
which is, or represents, the proceeds of an offence. 

ARTICLE XX 
CONSULTATION 

The Parties shall consult promptly, at the request of either of them, 
concerning any issue relating to the interpretation, application or 
implementation of this Agreement either generally or in relation to a 
particular case. 

ARTICLE XXI 
SETTLEMENT OF DISPUTES 

Any dispute ansmg out of the interpretation, application or 
implementation of this Agreement shall be resolved through diplomatic 
channels if the Central Authorities are themselves unable to reach 
agreement. 

ARTICLE XXII 
ENTRY INTO FORCE AND TERMINATION 

(1) This Agreement shall enter into force thirty days after the date on 
which the Parties have notified each other in writing that their respective 
requirements for the entry into force of the Agreement have been 
complied with. 

(2) This Agreement shall apply to requests whether or not the relevant 
acts or omissions occurred prior to this Agreement entering into force. 

(3) Each of the Parties may terminate this Agreement at any time by 
giving notice to the other. In that event the Agreement shall cease to have 
effect three months after the date of receipt of that notice. Requests for 
assistance which have been received !rior to termination of the 
Agreement shall nevertheless be processe in accordance with the terms 
of the Agreement as if the Agreement was still in force. 
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IN WITNESS WHEREOF, the undersigned, being duly authorised 
thereto by their respective Governments, have signed this Agreement. 

DONE at the Hong Kong Special Administrative Region this third day of 
April One thousand nine hundred and ninety eight in the English and 
Chinese languages, both texts equally authentic. 

For the Government of New For the Government of the Hon~ 
Zealand: Kong Special Administrative RegIOn 

of the People's Republic of China: 

Carl Worker Peter H L Lai 
New Zealand Consul-General Secretary for Security 

Government Secretariat 
Hong Kong Special Administrative 
Region of the People's Republic of 
China 

DIANE WILDERSPIN, 
Acting for Clerk of the Executive Council. 

EXPLANATORY NOTE 

Thi5 note i5 not part of the regulations, but i5 intended to indicate their general effect. 

These regulations come into force on 1 March 1999. They provide that Part III of the 
Mutual Assistance in Criminal Matters Act 1992 applies to the Hong Kong Special 
Administrative Region of the People's Republic of China. The Hong Kong Special 
Administrative RegIon may make requests to New Zealand for assistance in criminal matters 
but requests are subject to any limitations, conditions, exceptions, or qualifications that are 
contained in the Agreement between New Zealand and the Hong Kong Special 
Administrative Region. The Agreement is set out in the Schedule. 

Issued under the authority of the Acts and Regulations Publication Act 1989. 
Date of notification in Gautte: 28 January 1999. 
These regulations are administered in the Ministry of Justice. 


