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action may lie by a writ of waste; and, when it is come unto 
judgment, the defendant shall choose either to take his part in a 
place certain, by the Sheriff, and by the view, oath, and assign
ment of his neighbours sworn and tried for the same intent, or 
else he shall grant to take nothing from henceforth in the same 
wood, turf-land, and such other, but as his partners will take. 
And if he do choose to take his part in a place certain, the part 
wasted shall be assigned for his part, as it was before he com
mitted the waste. And there is such a writ in this case, that is 
say, "Cum A and B tenent boscum pro indiviso, B fecit 
vastum, &c." 

* * * * * 

---
WILLS. 

7 Will. IV. and 1 Viet., C. 26. 

The Statute of Wills. 

AN AcT for the Amendment of the Laws with respect to 
Wills. [3rd July, 1837.J 

* * * * * 
Mea~ing of 1. The words and expressions hereinafter mentioned, which 
certam words · th · d" · "fl · h fi d d":ff in this Act. 1n eir or mary s1gn1 cation ave a more con ne or a 1 erent 

meaning, shall in this Act, except where the nature of the pro
vision or the context of the Act shall exclude such construction, 
be interpreted as follows, that is to say,-

" Will." The word "will" shall extend to a testament, and to a 
codicil, and to an appointment by will or by writing 
in the nature of a will in exercise of a power, and also 
to a disposition by will and testament or devise of the 
custody and tuition of any child, by virtue of an Act 
passed in the twelfth year of the reign of King 
Charles the Second, intituled "An Act for taking away 
the Court of Wards and Liveries, and Tenures in Gapite 
and by Knight's Service, and Purveyance, and for settling 
a Revenue upon His Majesty in lieu. thereof," or by 
virtue of an Act passed in the Parliament of Ireland in 
the fourteenth and fifteenth years of the reign of King 
Charles the Second, intituled " An Act £or taking away. 
the Court of Wards and Liveries, and Tenures in Gapite 
and by Knight's Service," and to any other testamentary 
disposition ; and 

"Real estate." The words "real estate" shall extend to manors, advow-
sons, messuages, lands, tithes, J'ents, and hereditaments, 
whether freehold, customary freehold, tenant right, 

··~ 
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customary, or copyhold, or of any other tenure, and 7 Will. IV. g
whether corporeal, incorporeal, or personal, and to any 1 Viet., c. 26; 

undivided share thereof, and to any estate, right, or 
interest (other than a chattel interest) therein; and 

The words " personal estate " shall extend to leasehold "Personal 

estates and other chattels real, and also to moneys, estate." 

shares of Government and other funds, securities for 
money (not being real estates), debts, choses in action, 
rights, credits, goods, and all other p1·operty whatsoever 
which by law devolves upon the executor or adminis-
trator, and to any share or interest therein; and 

Every word importing the singular number only shall Number. 

extend and be applied to several persons or things as 
well as one person or thing ; and 

Every word importing the masculine gender only shall Gender. 

extend and be applied to a female as well as a male. 

* * * * * 
3. . . . -· . It shall be lawful for every person to All property 

devi~e, bequeath.' or dispose of, by his will executed in mam:er ; 0afef~/~; 
herernafter required, all real estate and all personal estate wlrich will, 

he shall be entitled to, either at law or in equity, at the time 
of his death, and which, if not so devised, bequeathed, or dis-
posed of, would devolve upon the heir at law or customaTy heir 
of him, or, if he became entitled by descent, of his ancestoT, or 
upon his executor or administrator; · 

And the, power hereby given shall extend to comprising 

all Teal estate of the nature of CUstomaTy freehold Or tenant f:::~:ra7and 

Tight, or customary, or copyhold, notwith~tanding that the c~pyholds, 
t t t t h d d th h f h . without sur-
es a or may no ave SUTTen ere e same to t e use o 1s rendei· and 

will, or notwithstanding that, being entitled as heir, devisee, or before admit

otherwise to be admitted thereto, he shall not have been admitted !i:0c;u:h~£ 
thereto, OT notwithstanding that the same, in consequence of the them as can-

f . d . d h f 'll not now be want o a custom to ev1se or sunen er to t e use o a w1 or devised; 

otherwise, could not at law have been disposed of by will if this 
Act had not been made, or notwithstanding that the. same, in 
consequence of there being a custom that a will or a surrender 
to the use of a will should continue in force for a limited time 
only, or any other special custom, could not have. been disposed 
of by will according to the power contained in this Act, if this 
Act had not been made ; 

And also ,to estates pur autre vie, whether there shall or shall estatespur 

not be any special occupant thereof, and whether the same shall a"tre vie; 

be freehold, customary freehold, tenant right, customary, or 
copyhold, or of any other tenure, and whether the same shall be 
a corporeal or an incorporeal hereditament; 

32 
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7 Will. IV. <t And also to all contingent, executory, or other future 
1 Viet., a. 26· interests in any real or personal estate, whether the testator may 
contingent or may not be ascertained as the person or one of the persons 
interests; in whom the same respectively may become vested, and whether 

rights of 
entry; 

he may be entitled thereto under the instrument by which the 
same respectively were created or under any disposition thereof 
by deed or will ; 

And also to all rights of entry £or conditions broken, and 
other rights of entry; 

and property And also to such of the same estates, interests, and rights 
:~~~~1ina!~er respectively, and other real and personal estate, as the testator 
the will. may be entitled to at the time of his death, notwithstanding that 

he may become entitled to the same subsequently to the execu
tion of his will . 

.As to fees and 4. Provided always . . . . that where any real estate 
· f;eJe~f!e:~l~f of the nature of customary freehold or tenant right, or customary 

customary or copyhold, might, by the custom of the manor of which the 
:~:t~~~yhold same is holden, have been surrendered to the use of a will, and 

the testator shall not have surrendered the same to the use of 
his will, no person entitled or claiming to be entitled thereto by 
virtue of such will shall be entitled to be admitted, except upon 
payment of all such stamp duties, fees, and sums of money ,as 
would have been lawfully due and payable in respect of the sur
rendering of such· real estate to the use of the will, or in respect 
of presenting, registering, or enrolling such surrender, if the 

;41 same real estate had been surrendered to the use of the will of 
such testator : 

Provided also that, where the testator was entitled to have 
been admitted to such real estate, and might, if he had been 
admitted thereto, have surrendered the same to the use of his 
will, and shall not have been admitted thereto, no person entitled 
or claiming to be entitled to such real estate in consequence of 
such will shall be entitled to be admitted to the same real estate 
by virtue thereof, except on payment of all such stamp duties, 
fees, fine, and sums of money, as would have been lawfully due 
and payable in respect of the admittance of such testator to such 
real estate, and also of all such stamp duties, fees, and sums of 
money as would have been lawfully due and payable in respect 
of surrendering such real estate to the use of the will, or of pre
senting, registering, or enrolling such surrender, had the testator 
been duly admitted to such real estate, and afterwards surren-
dered the same to the use of his will ; • 

All which stamp duties, fees, fine, or sums of money due 
as 11£oresaid shall be paid in addition to the stamp duties, fees, 
fine, or sums of money due or payable on the admittance of 



WILLS. 499 

such person so entitled or claiming · to be entitled to the same 7 Will. IV. ,s, 
real estate as aforesaid. 1 Viet., c. 26. 

5. When any real estate of the nature of Will~x-
customary freehold or tenant right, or customary, or copyhold, trfactstof wills 

o cus omary 
shall be disposed of by will, the lord of the manor or reputed freeholds and 

manor of which such real estate is holden, or his steward, or bcopyhtoldsdto e en ere on 
the deputy of such steward, shall cause the will by which such the court 

disposition shall be made, or so much thereof as shall contain the rolls ; 

disposition of such real estate, to be entered on the court rolls 
of such manor or reputed manor; 

And when any trusts are declared by the will of such real 
estate, it shall not be necessary to enter the declaration of such 
trusts, but it shall be sufficient to state in the entry on the comt 
rolls that such real estate is subject to the trusts declared by 
such will; 

And when any such real estate could not have been disposed of and the lord 

by will if this Act had not been made, the same fine, heriot, dues,~~ t~ee:;!~ed 

duties, and services shall be paid and rendered by the devisee as fine, &c., when 

would have been due from the customary heir in case of the !~~~~!t:~': 
descent of the same real estate, and the lord shall as against the devisableashe 

devisee of such estate have the same remedy £or recovering and ;;e~~1~:'.ethe 

enforcing such fine, heriot, dues, duties, and services as he is heir in case 

now entitled to £or recovering and enforcing the same from or of descent. 

against the customary heir in case of a descent. 
6. . . I£ no disposition by will shall be made of Estates pur 

any estate pur autre vie of a freehold nature, the same shall be autre vie. 

chargeable in the hands of the heir, if it shall come to him by 
reason of special occupancy, as assets by descent, as in the case 
of freehold land in fee-simple ; 

And in case there shall be no special occupant of any estate 
pur autre vie, whether freehold or customary freehold, tenant 
right, customary, or copyhold, or of any other tenure, and whether 
a corporeal or incorporeal hereditament, it shall go to the 
executor or administrator of the party that had the estate thereof 
by virtue of the grant ; 

And if the same shall come to the executor or administrator 
either by reason of a special occupancy or by virtue of this Act, 
it shall be assets in his hands, and shall go and be applied and 
distributed in the same manner as the personal estate of the 
testator or intestate. 

7. No will made by any person under the No will of a 

age of twenty-one years shall be valid. person nnder 
age valid; 

8. Provided also that no will made by any nor of afeme 

married woman shall be valid, except such a will as might have covert, except 
i-. d b · d b £ h · f h" A t such as might µee11 ma e y- a marne woman e ore t e passrng o t. 1s c . llow be made: 



500 WILLS. 

7 Will, IV. q- 9. . No will shall be valid unless it shall be 
1 Viet.,"· 26· in writino- and executed in manner hereinafter mentioned, that 

-- b 

Every will is to say,-:t~n~: ~:d It shall be signed at t~e fo?t or end thereof by :he .test~tor, 
signed b:y the or by some other person m hrn presence and by his d1rect10n ; 

- ~:.Set:e~~e1~/he and such signature shall be made or acknowledged by the tes
two wit1,1esses tator in the presence of two or more witnesses present at the 
at one time. same time, and such witnesses shall attest and shall subscribe 

the will in the presence of the testator, but no form of attesta
tion shall be necessary. 

Appointments 10. No appointment made by will, in exer
~fe;~~~~olit: cise of any power, shall be valid, unless the same be executed 
other wills, in manner herein before required; 
and to be b f · d valid, al- And every will execut~d in manner herein e ore requue 
though other shall, so far as respects the execution and attestation thereof, be 
1;!:\~~~s s~:e a valid execution of a power of appointment by will, notwith
not observed. sta:i;iding it shall have been expressly required that a will made 

in exercise of such power should be executed with some ad
ditional or other form of execution or solemnity. 

Sold_iers ~nd 11. Provided always . . . . that any soldier being 
marmers · , ·1·t · · b · t wills excepted. 1n actual m11 ary service, .or any mariner or seaman eing a sea, 

may dispose of his personal estate as he might have done before 
the making of this Act.1 

Publication 
·not to be 
requisite. 

Will not to be 
void on ac
count of in
competency 
of attesting 
witness. 

Gifts to an 
attesting wit· 
ness to he 
void. 

* * * * * 
13. Every will executed in manner herein-

before required shall be valid without any other publication 
thereof. 

14. If any person who shall attest the exe-
cution of a will shall at the time of the execution thereof, or at 
any time afterwards, be incompetent to be admitted a witness 
to prove the execution thereof, such . will shall not on that 
account be invalid.' 

15. I:£ any person shall attest the execution 
of any will to whom or to whose wife or husband any beneficial 
devise, legacy, estate, interest, gift, or appointment, of or affect
ing any real or personal estate ( other than and except charges 
and directions £or the payment of any debt or debts), shall be 
thereby given or made, such devise, legacy, estate, interest, gift, 
or appointment shall, so far only as concerns such person attest
ing the execution 0£ such will, or the wife or husband.of such 
person, or any person claiming under such person or wife or 
husband, be utterly null and void; 

And such person so attesting shall be admitted as a witness 
to prove the execution of such will, OT to prove the validity or 

~ See Statute of Friw.ds, s. _22, ante, p. 177, 



WILLS. 501 

invalidity thereof, notwithstanding such devise, legacy, estate, 7 Will. IV. 4-
interest, gift, or appointment mentioned in such will. 1 Viet., c. 26. 

16. In case by any will any real or pei·sonal Creditor at-

estate shall be chaTged with any debt or debts, and any creditOT, tedsti~g tdo be 
a m1tte a 

or the wife or husband of any creditor, whose debt is so charged, witness. 

shall attest the execution of such will, such creditor notwith
standing such charge shall be admitted a witness to prove the 
execution of such will, or to prove the validity or invalidity 
thereof. 

l 7. No person shall, on account of his being Executor to 

an executor 0£ a will, be incompetent to be admitted a witness be ~dt mitted 
a w1 ,ness. 

to pTOve the execution of such will, OT a witness to prove the 
validity or invalidity thereof. 

18. Every will made by a man or woman Will to be 

shall be Tevoked by his or her marriage ( except a will made in revo~ed by 

exercise of a power 0£ appointment, when the real or personal 
estate thereby appointed would not in default of such appoint-
ment pass to his 01' her heir, customary heir, executor, or 
administrator, or the person entitled as his or her next of kin, 
under the Statute of Distributions). 

marriage. 

19. . No will shall be revoked by any pre- No will to be 

sumption of an intention on the ground of an alteration in revoked bt.Y presump 10u. 
circumstances. 

20. No will or codicil, or any part thereof, No will to be 

shall be revoked otherwise than as aforesaid or by another revoked but 
. . . . . ' . by another 

will or cod1c1l executcr1 m manner herembefore required, or by will or codicil, 

some writing declaring an intention to revoke the same, and ~~~[u~edr~~~g 
executed in the manner in which a will is hereinbefore required a will, o: by 

to be executed, or by the burning, tearing, or otherwise destroy- destruction. 

ing the same by the testator, or by sbme person in his presence 
and by his direction, with the intention of revoking the same. 

21. . . . . No obliteration, interlineation, or other No alteration 

alteration made in any will after the execution thereof shall be 1h·n a will sffhallt . · ave anye ec 
valid or have any effect, except so far as the words or effect of unless exe-

the will before such alteration shall not be apparent, unless such ~1f;.d as a 

alter!l,tion shall be executed in like manner as hereinbefore is 
required for the execution of the will ; 

But the will, with such alteration as part thereof, shall be 
deemed to be duly executed if the signature of the testator and 
the subscription of the witnesses be made in the margin or on 
some other part of the will opposJ.te or near to such alteration, or 
at the foot or end of or opposite to a memorandum referring to 
such alteration, and written at the end or some other paTt 0£ th© 
will. 
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7 Will. IV. <J' 2 2. . . . . · No will or codicil, or any part thereof, 
1 Viet., 0 • 26· which shall be in any manner revoked, shall be revived otherwise 
No will re- than by the re-execution thereof, or by a codicil executed in 
voked to be h · b f · d d h · · · revived other- manner erein e ore reqmre , an s owing an 1ntent10n _ to 
wise than by revive the same ; 
re-execution A d h will d. ·1 h. h h 11 b 1 1 d or a codicil to n w en any or co ICI w IC s a e part y revo rn , 
revive it. · and afterwards wholly revoked, shall be revived, such revival 

shall not extend to so much thereof as shall have been revoked 
before the revocation of the whole thereof, unless an intention 
to the contrary shall be shown. ,, 

A. devise not 23. . . . . No conveyance or other act made or 
to be rendered d b tl th t· f ill f I t· t inoperative by one su sequen y to e execu 10n o a w o or re a mg o 
any subse· any real or personal estate therein comprised, except an act by i:~:t0:~~;.ey- which such will shall be revoked as aforesaid, shall prevent the 

A. will shall 
be construed 
to speak from 
the death of 
the testator. 

operation of the will with respect to such estate or interest in 
such real or personal estate as the testator shall have power to 
dispose of by will at the time of his death. 

24. Every will shall be construed, with refer-
ence to the real estate and personal estate comprised in it, to 
speak and take effect as if it had been executed immediately 
before the death of the testator, unless a contrary intention 
shall appear by the will. 

A. r~siduary 25. . . . . Unless a contrary intention shall appear 
devise shall b th "11 h l t . h . • h 11 b inclndeesta.tes y e WI , sue rea es ate or interest t erem as s a e 
comprised in comprised or intended to be comprised in any devise in such 
~Jlet~i!s. will contained, which shall fail or be void by reason of the death 

A. general 
devise of the 
testator's 
lands shall 
include copy· 
hold and 
leasehold as 
well as free
hold lands. 

of the devisee in the lifetime of the testator, or ,by reason of such 
devise being contraq to law or otherwise incapable · of taking 
effect, shall be included in the residuary devise, if any, contained 
in such will. 

26. A devise of the land of the testator, or of 
the land of the testator in any place or in the occupation of any 
person mentioned in his will, or otherwise described in a general 
manner, and any other general devise which would describe a 
customaq, copyhold, or leasehold estate if the testator had no 
freehold estate which could be described by it, shall be construed 
to include the customary, copyhold, and leasehold estates of the 
testator, or his customary, copyhold, and leasehold estates, or 
any of them, to which such description shall extend, as the case 
may be, as well as freehold estates, unless a contrary intention 
shall appear by the will. 

A. general gift,; 2 7. A general devise of the real estate of the 
shall include f h 1 f h · 1 · estates over testator, or o t e rea estate o t e testator m any p ace or 1n 
which the tes- the occupation of any person mentioned in his will, or otherwise 
tator has a d "b d . 1 , h 11 b d . 1 d general vowei· escr1 e m a gene.ra manner, s a e construe to me u e any 
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real estate, or any real estate to wliich such description shall 7 Will. IV. q
extend, as the case may be, which he may have power to appoint 1 Viet., 0 • 26· 

in any manner he may think proper, and shall operate as an of appoint

exe,<mtion of such power, unless a contrary intention shall appear ment. 

by the will ; · 
And in like manner a bequest of the personal estate of the 

testator, or any bequest of personal property described in a 
general manner, shall be construed to include any personal estate, 
or any personal estate to which such description shall extend, as 
the case may be, which he may have power to appoint in any 
manner he may think proper, and shall operate as an execution 
of such power, unless a contrary intention shall appear by the 
will. 

28. .' Where any real estate shall be devised to .A.devise with-

any person without any words of limitation, such devise shall be ~rt:ra:~~ds 

construed to pass the fee-simple, or other the whole estate or in- shall be con

terest which the testator had power to dispose of by will in such :~:r:e.to pass . 

real estate, unless a contrary intention shall appear by the will. 
29. In any devise or bequest of real or per- The words 

sonal estate the words '' die without issue" or '' die without '.'die ';ithou~ 
) ISBUe,' or H die 

leaving issue," or '' have no issue," or any other words which without leav-

may import either a want or failure of issue of any person in his ~~!1{8~:e{;n. 

lifetime or at the time of his death, or an indefinite failure of strued to mean 

his issue, shall be construed to mean a want or failure of issue;:~!: ~i~:u!t 

in the lifetime or at the time of the death of such person, and the death.'? 

not an indefinite failure of his issue, unless a contrary intention 
shall appear by the will, by reason of such person having a prior 
estate tail, or of a preceding gift, being, without any implication 
arising from such words, a limitation of an estate tail to such 
person or issue, or otherwise : 

Provided that this Act shall not extend to cases where such 
words as aforesaid import if no issue described in a preceding 
gift shall be born, or if there shall be no issue who shall live to 
attain the age or otherwise a,nswer the description required for 
obtaining a vested estate by ~ preceding gift to such issue. 

30. . . . . Where any real estate (other than or not No devise to 
b . . h h) hllb d · d t trusteesor emg a presentat10n to a c urc s a e ev1se to any trus ee executors, 

or executor, such devise shall be construed to pass the fee-simple except for a 

or other the whole estate or interest which the testator had power ~~:0!i:a:ion 

to dispose of by will in such real estate, unless a definite term to a church, 

0£ years, absolute or determinable, or an estate of freehold, shall ~~:~\~a:~.a 

thereby be given to liim expressly or by implication. terest. 

31. . . . . Where any real estate shall be devised to Trustees 
· h 1· · · f h t t t b t k under au un-a trustee wit out any express mutation o t e es a e o e a en limited devise, 

by such trustee, and the beneficial interest in such real estate or where the 

in the surplus rents and profits thereof shall not be given to any trust may en· 
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7 Will. IV. q- person for life, or such beneficial interest shall be given to any 
1 Viet., 0 • 26· person for life, but the purposes of the trust may continue beyond 
dure.beyond the life of such person, such devise shall be construed to vest in 
~~:s~~e ~!:ell- such trustee the fee-simple, or other the whole legal estate 
cially ent,itled which the testator had power to dispose of by will in such real 
!~~elif~e tfee. estate, and not an estate determinable when the purposes of the 

Devises of 
estates tail 
shall not 
lapse. 

trust shall be satisfied. 
32. Where any person to whom any real 

estate. shall· be devised for an estate tail or an estate in quasi 
entail shall die in the lifetime of the testator, leaving issue who 
would be inheritable under such entail, and any such issue 
shall be living at the time of the death of the testator, such 
devise shall not lapse, but shall take effect as if the death of 
such person had happened immediately after the. death of the 
testator, unless a contrary intention shall appear by the will. 

Gifts to child- 33. Where any person, being a child or other 
r:S~l~:,~t:er issue Of the testator to WhOm any real Or personal estate Shall be 
leave issue devised or bequeathed for any estate or interest not determinable 
i~~;;,~0~!s the at or before the death of such person, shall die in the lifetime 
death shall of the testator leaving issue, and any such issue of such person 
not lapse. shall be living at the time of the death of the testator, such 

devise or bequest shall not lapse, but shall take effect as if the 
death of such person had happened immediately after the death of 
the testator, unless a contrary intention shall appear by the will. 

A.ct not to ex- 34. This Act shall not extend to any will 
~:f/~0;;;~ made before the first day of January, one thousand eight hundred 
1838, nor to and thirty-eight. 
estates pur Every will re-executed or republished, or revived by any 
autre vie of 
persons who codicil, shall for the purposes of this Act be deemed to have 
die before b b d 
1838. een made at the time at which the same shall e so re-execute· , 

A.ct not to 
extend to 
Scotland. 

15 q- 16 Viet., 
c. 24. 

republished, or revived. 
This Act shall not extend to any estate pur autre vie of any 

person who shall die before the first day of January, one thousand 
eight hundred and thirty-eight. 

35. This Act shall not extend to Scotland. 

* * * * * 

15 and 16 Viet., c. 24. 
a The Wills Act Amendment Act, 1852." 

AN AcT for the Amendment of an Act passed in the First Year 
a# the Reign of Her Majesty Queen Victoria, intituled a An 
Act for the Amendment of the Laws with respect to 
Wills." [17th June, 1852.J · 

WHEREAS the laws with respect to the execution of wills 
require further amendment: 

1 




