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Proposed amendments to 
Securities Legislation Bill SOP No 59 

"Futures contracts 

"llE Application of subpart 1 to insider conduct in relation 
to futures contract 
This subpart applies, with the following modifications and 
exceptions, to insider conduct in relation to a futures contract 
that is listed on an authorised futures exchange: 
"(a) the term information insider of a public issuer must 

be read as information insider in relation to a futures 
contract: 

"(b) the term information insider of the public issuer must 
be read as information insider in relation to the futures 
contract: 

"(c) the term material information relating to the public 
issuer must be read as material information relating 
to-
"(i) the futures contract; or 
"(ii) the underlying commodity, index, or asset that is 

the subject of the futures contract; or 
"(iii) the issuer of a security underlying the futures 

contract: 
"(d) the term security must be read as futures contract: 
"(e) the term trade the securities of the public issuer must 

be read as trade the futures contract: 
"(f) the term trade or hold securities of the public issuer 

must be read as trade or hold the futures contract: 
"(g) section 8A(2) must be read as 'A public issuer of a 

security underlying a futures contract may be an infor­
mation insider in relation to that futures contract': 

"(h) all other necessary modifications. 

New section 14( 1 ): to omit "in relation to the acquisition of securities" (line 24 
on page 69). 
New section 14( 1): to add "1993" (line 26 on page 69). 
New section 14(2 ): to add ", and includes conduct incidental or preliminary to a 
takeover that is regulated by the takeovers code" (line 31 on page 69). 

New heading and clause 21A 
To insert after clause 21 (after line 7 on page 71) the following heading and 
clause: 

Amendments to continuous disclosure by public issuers 

21A New section 19PA inserted 
The following section is inserted after section 19P: 

"19PA No contravention of continuous disclosure provisions 
by person who takes reasonable steps to ensure public 
issuer complies 
A person (A) does not, in relation to the contravention by a 
public issuer of a continuous disclosure obligation or a term or 
condition of a continuous disclosure exemption, contravene 
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Securities Legislation Bill SOP No 59 

New section 42V(l )(b ): to omit "of that matter" (line 20 on page 102) and 
substitute "that the person has contravened a civil remedy provision". 
New section 42V(l )( c): to omit "of that matter" (lines 23 and 24 on page 102) 
and substitute "that the person has contravened a civil remedy provision". 
To insert after new section 42ZA (after line 35 on page 104) the following 
section: 

"42ZAB Court must order that recovery from pecuniary 
penalty be applied to Commission's actual costs 
If the Court orders that a person pay a pecuniary penalty, and 
the proceedings were brought (in whole or in part) by the 
Commission, the Court must also order that the penalty must 
be applied first to pay the Commission's actual costs in bring­
ing the proceedings. 

New section 42ZC(2) and (3): to omit these subsections (lines 1 to 5 on page 
106). 
New section 42ZK(l): to omit "2" (line 4 on page 109) and substitute "3". 
New section 43C(J): to omit "against section 38 (dealers in futures contracts 
must be authorised)" (lines 21 and 22 on page 111) and substitute "under 
section 39 (contravention of section 38 an offence)". 
New section 43F(2)(c)(ii): to omit "event" (line 23 on page 114) and 
substitute"ground". 
New section 43H: to omit "court" (line 18 on page 115) and substitute "man­
agement banning". 
New section 43M: to omit "a court" (line 22 on page 118) and substitute "an 
investment adviser or a broker banning". 
New section 430: to add (after line 7 on page 120) the following subsection: 

"(3) The Commission, and any other person that the Court thinks 
fit, may attend and be heard at the hearing of the application. 

New section 43P(3 ): to insert after "section" (line 24 on page 121) "and section 
43Q". 
New section 43QA: to add (after line 34 on page 123) the following subsection: 

"(3) In determining an application for the grant of an interim order, 
the Court must not take into account that the applicant is not 
required to give an undertaking as to damages. 

New section 43T: to omit "or conducts" (line 2 on page 125). 
New section 43T: to omit "conducting"(line 5 on page 125) and substitute 
"bringing". 

Clause 28 
New section 48(l)(b): to omit "security holders' " (line 29 on page 126) and 
substitute "holding". 
New section 48( 1 ): to add the following paragraph (after line 36 on page 126): 

" ( d) exempt any person or class of persons from compliance 
with any requirement of the Futures Industry (Client 
Funds) Regulations 1990 or regulations that replace 
them, provided that the Commission is satisfied that 
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Clause 21: application of insider conduct rules to futures contracts 

It is intended that the rules relating to insider conduct should apply also to 
conduct in relation to a futures contract that is listed on an authorised futures 
exchange. The rules, as drafted, hinge on knowledge in relation to a public 
issuer. In the case of a futures contract, however, this concept does not 
translate: it is not knowledge about the public issuer that matters but 
knowledge about the futures contract itself or the underlying commodity, 
index, or asset that is the subject of the futures contract or about the issuer of 
any security underlying the futures contract. Accordingly new section 11 E 
adapts for futures contracts the terminology used in subpart 1 of Part 1 of the 
Securities Markets Act 1988. 

New clause 21A: new section 19PA of the Securities Markets Act 1988 

New clause 21A inserts new section 19PA in the Securities Markets Act 1988. 
New section 19PA protects a person from liability for contravention of a public 
issuer's continuous disclosure obligation if that person takes reasonable steps 
to ensure compliance by the public issuer. The possibility of liability arises 
because contravene is defined (in new section 2( 1 )) very broadly to include 
being "knowingly concerned in, or a party to, the contravention by any other 
person". Apart from the merit of protecting from liability a person who acts 
properly, the new provision also ensures consistency with Australian law, 
where the corresponding provision is section 674(2B) of the Corporations Act 
2001 (Aust). 

Clause 27: new section 41B(2) of Securities Markets Act 1988 

The rule in new section 41 B( 1) of the Securities Markets Act 1988 is that an 
investment adviser must not give investment advice to a member of the public 
without making certain disclosures first. It is recognised that prior disclosure 
might be impractical or too onerous in some cases, and new section 41B(2), 
through a regulation making power, allows some flexibility as to timing of 
disclosure. 

Clause 27: new section 42ZAB of Securities Markets Act 1988 

This new provision requires (there is no discretion) a Court to order that the 
payment of a pecuniary penalty must be applied in the first instance to the 
actual costs of the Securities Commission in bringing or conducting the 
relevant proceedings. There is a companion provision to the same effect in 
relation to the Takeovers Panel in new section 33R of the Takeovers Act 1993 
(see clause 42). 
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