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Proposed amendments to Pa ~1~2--L.A:~W~.=Ll!;;B:,:.R:.:;.A~R.:.,;Y __ ._. 

Hon Paul Swain, in Committee, to move the following amendments: 

Clause 50 
To omit this clause (lines 6 to 13 on page 18), and substitute the following 
clause: 

50 Commencement 
This Part comes into force on 1 October 2001. 

New clause SIA 
To insert, after line 19 on page 18, the following clause: 

51A Meaning of term associated person 
Sections 3 and 3A of the principal Act are repealed. 

Clause 56 
To omit this clause on page 20, and substitute the following clause: 

56 Aggregation limits 
( 1) Section 59 of the principal Act is amended by repealing sub­

sections (6) and (9). 

(2) Section 59 of the principal Act is amended by adding the 
following subsections: 

"(10) For the purposes of this section and sections 60(4) and 61, the 
term person, in relation to a particular person, includes-

Price code: JS 

" (a) any person who is in partnership with the person: 
"(b) any person who is a director or employee of any com­

pany of which the person is a director or employee: 
" ( c) any person who is a relative of the person as defined in 

paragraph (a) of the definition of that term in section 
OB 1 of the Income Tax Act 1994: 
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56D Minimum holdings of annual catch entitlement 
(1) Section 74(2)(b) of the principal Act is amended by omitting 

the words "( or as at the beginning of the Foveaux Strait 
dredge oyster season, where a reduction in the total allowable 
commercial catch for those oysters occurs after the beginning 
of the fishing year but before the commencement of that 
season in that year)". 

(2) Section 74(2) of the principal Act is amended by omitting the 
words "(or, if appropriate, at the beginning of the Foveaux 
Strait dredge oysters season)". 

56E New sections 78 to 79B substituted 
(1) The principal Act is amended by repealing sections 78 and 79, 

and substituting the following sections: 

"78 Catch in excess of over-fishing thresholds 
"(l) This section applies where, following the calculation referred 

to in section 76(1A),-
"(a) a commercial fisher's reported catch for a stock exceeds 

the commercial fisher's annual catch entitlement for the 
stock; and 

"(b) that excess is equal to or greater than the over-fishing 
threshold for the stock, and, where a tolerance level 
applies to the stock, is greater than that tolerance level. 

"(2) In such a case the current fishing permit of the commercial 
fisher and of any person included with the commercial fisher 
under subsection (10), and also any permit subsequently issued 
to the commercial fisher or included person, are each to be 
treated as containing a condition prohibiting the taking of any 
fish, aquatic life, or seaweed in the geographic area that is the 
quota management area for the stock concerned. 

"(3) The condition takes effect as from the close of the month in 
which the calculation referred to in section 76(1A) is done. 

"(4) The chief executive must-
"(a) notify the imposition of the condition under subsection 

(2) to the commercial fisher concerned and any included 
person of whom the chief executive is aware; and 

"(b) record on the Permit Register details of the imposition 
of the condition,-

but any delay or failure to give that notification or make that 
record does not affect the imposition of the condition. 

"(5) A commercial fisher who has requested a review under section 
80(2) or lodged an appeal under section 80(6) may, pending 
determination of the review or appeal, apply to a District 
Court for an order removing or amending a condition imposed 
under this section, and the Court may make such an order 
subject to such sureties and conditions as the Court may 
specify. 

3 
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"(6) Despite subsection (2), the chief executive may-
"(a) approve the taking of fish, aquatic life, or seaweed in an 

area by a person who would otherwise be subject to the 
condition imposed by subsection (2); and 

"(b) impose as part of the approval any conditions that he or 
she considers necessary to reduce the risk of the person 
taking the stock for which the over-fishing threshold 
was exceeded. 

"(7) Conditions imposed under subsection (6) may relate to stocks, 
area, quantities, methods, the use or non-use of vessels, the 
specific vessel or types of vessels that may be used, and types 
and amounts of fishing gear, or otherwise. 

"(8) No person may take any fish, aquatic life, or seaweed in 
contravention of a condition imposed by subsection (2) unless­
"( a) the person has obtained the prior approval of the chief 

executive to take fish, aquatic life, or seaweed in that 
area; and 

"(b) the taking is in accordance with any conditions imposed 
by the chief executive. 

"(9) Conditions imposed by subsection (2) or under subsection (6) 
cease to apply-
" ( a) when the commercial fisher referred to in subsection (1) 

owns an amount of annual catch entitlement for the 
stock equal to or greater than the commercial fisher's 
total reported catch of that stock in the fishing year; or 

"(b) at the close of the relevant fishing year,­
whichever happens first. 

"(10) If a person takes any fish, aquatic life, or seaweed in contra­
vention of any conditions imposed by subsection (2) or under 
subsection (6), the person commits an offence and is liable to 
the penalty set out in section 252(3). 

"(11) For the purposes of subsection (2), a person or entity is to be 
treated as a person included with the commercial fisher if the 
person or entity is-
" (a) a subsidiary of the commercial fisher within the mean­

ing of section 5 of the Companies Act 1993; or 
"(b) a company of which the commercial fisher is a subsidi­

ary within the meaning of section 5 of the Companies 
Act 1993; or 

" ( c) a partnership or unincorporated joint venture that would 
be a subsidiary of the commercial fisher, or of which the 
commercial fisher would be a subsidiary, if the partner­
ship or joint venture were incorporated as a company 
with shareholdings corresponding to the interests, 
including returns, of the partners in the partnership or 
participants in the joint venture. 
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"(12) Despite subsection (11)-
"(a) the Commission is not to be regarded as being included 

with any other person; and 
"(b) no person is regarded as being included with another 

person merely because either or both of those persons 
would be included with the Commission but for para· 
graph (a); and 

"(c) no bank registered under the Reserve Bank of New 
Zealand Act 1989 is to be regarded as being included 
with any other person merely because the bank has, in 
the ordinary course of its business as a financier, been 
granted any interest in quota owned by that person. 

"78A Other persons may be subjected to same conditions as 
commercial fisher with catch in excess 

"(1) Where a fishing permit of a person (person A) is treated as 
being subject to a condition under section 78(2), the chief 
executive may impose the same condition on any fishing 
permit held by or subsequently issued to another person (per­
son B) if the chief executive believes, on reasonable grounds 
specified on oath in writing, that-
" ( a) person B is, in respect of commercial fishing, in sub­

stance person A; or 
"(b) person B has, in substance, control of the commercial 

fishing of person A that led to the condition being 
imposed under section 78(2); or 

"(c) person B is allowing person A to conduct commercial 
fishing under person B's permit for the purpose of 
assisting person A to fish despite the condition treated 
as being contained in person A's permit. 

"(2) Without limiting subsection (1 ), in forming the belief referred to 
in that subsection, the chief executive may have regard to the 
following matters: 
"(a) shareholdings in, debentures over, or directorships of, 

any company that has an interest (whether direct or 
indirect) in person B or person A: 

"(b) any trust that has a relationship to person B or person A: 
"(c) family, domestic, and business relationships between­

"(i) person B and person A; and 
"(ii) persons having an interest in person B or person 

A or in companies or trusts of the kind ref erred to 
in paragraph (a) or paragraph (b): 

"(d) whether person B is accustomed to following the 
instructions of person A: 

"(e) whether person B is accustomed to acting in a manner 
consistent with advancing the interests of person A. 

5 
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"(3) Whether any of paragraphs (a), (b), and (c) of subsection (1) apply 
may be determined without regard to the form of the persons 
or entities comprising persons A and B. 

"(4) The chief executive must-
"(a) give notice to person B of the condition imposed under 

subsection (1) and a copy of the grounds for imposing 
the condition as given on oath; and 

"(b) record on the Permit Register details of the imposition 
of the condition. 

"(5) Any condition imposed under subsection (1) takes effect from 
the date of notification. 

"(6) Subsections (6), (7), (8), and (10) of section 78 apply to person B 
and person B's fishing permit as if the condition had been 
imposed on person B under subsection (2) of that section ( and 
conditions imposed on person B under this section or section 
78(6)(b) are not affected by decisions under section 78(6) in 
relation to person A). 

"(7) Any conditions imposed on person B under this section or 
section 78(6) cease to apply-
"( a) when the commercial fisher referred to in section 78(1) 

complies with section 78(9)(a); or 
"(b) at the close of the relevant fishing year,­
whichever happens first. 

"(8) If-
"(a) a person (person B) is, in respect of commercial fish­

ing, in substance the same person as a person (person 
A) who has had a condition imposed on their fishing 
permit by section 78(2); and 

"(b) person B, knowing that the condition exists, conducts 
commercial fishing that would be a breach of the condi­
tion imposed on person A's fishing permit-

then each of person A and person B commits an offence and is 
liable to the penalty set out in section 252(3). 

"(9) If a person (person B) knowingly allows another person (per­
son A) to conduct commercial fishing under person B's permit 
for the purpose of assisting person A to fish despite the condi­
tion treated by section 78(2) as being contained in person A's 
permit, and person A does so, then each of person A and 
person B commits an offence and is liable to the penalty set 
out in section 252(3). 

"78B Removal of conditions on other persons 
"(1) A person who has had a condition imposed on his or her 

fishing permit under section 78(2) in their capacity as a person 
included with a commercial fisher under section 78(11), or a 
person who has had a condition imposed under section 78A(1 ), 
may apply to a District Court to have the condition removed 
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either permanently or pending final determination of the 
application on the grounds that the situation relied upon under 
section 78(2) and (11) or section 78A(1) never existed or no longer 
exists. 

"(2) In determining an application under subsection (1) totally or 
partially in favour of the applicant, the District Court may 
remove or amend the condition either totally or partially and 
on such sureties or conditions as the Court considers 
appropriate. 

"79 Suspension of permit for non-payment of deemed value 
"(1) If the total amount of deemed values owed by any commercial 

fisher exceeds $1,000 and has not been satisfied within the 
time limit specified in section 76(5), the current fishing permit 
of the commercial fisher and any person included with the 
commercial fisher under subsection (5), and any permit subse­
quently issued to the commercial fisher or included person, 
are, on the expiration of that time limit, to be treated as being 
suspended until the total amount of all outstanding deemed 
values owed by the commercial fisher is $1,000 or less. 

"(2) The chief executive must-
"(a) notify every suspension or cessation of suspension of a 

fishing permit under subsection (1) to the commercial 
fisher concerned and any included person of whom the 
chief executive is aware; and 

"(b) record on the Permit Register details of any suspension 
or cessation of suspension of a fishing permit under 
subsection (1 );-

but any delay or failure to give that notification or make that 
record does not affect the suspension or cessation. 

"(3) A fishing permit suspended under this section does not 
authorise any person to take any fish, aquatic life, or seaweed 
under the authority of that permit, but all other provisions of 
this Act continue to apply as if the fishing permit had not been 
suspended. 

" ( 4) A commercial fisher who has requested a review under section 
80(2) or lodged an appeal under section 80(6) may, pending 
determination of the review or appeal, apply to a District 
Court for an order lifting any suspension imposed under this 
section, and the Court may make such an order subject to such 
sureties and conditions as the Court may specify. 

"(5) For the purposes of subsections (1) and (2), a person or entity is to 
be treated as a person included with the commercial fisher if 
the person or entity is-
" (a) a subsidiary of the commercial fisher within the mean­

ing of section 5 of the Companies Act 1993; or 

7 
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"(ii) persons having an interest in person B or person 
A or in companies or trusts of the kind ref erred to 
in paragraph (a) or paragraph (b): 

"(d) whether person B is accustomed to following the 
instructions of person A: 

"(e) whether person B is accustomed to acting in a manner 
consistent with advancing the interests of person A. 

"(3) Whether any of paragraphs (a), (b), and (c) of subsection (1) apply 
may be determined without regard to the form of the persons 
or entities comprising persons A and B. 

"(4) The chief executive must-
"(a) give notice to person B of the suspension of a fishing 

permit under subsection (1), and a copy of the grounds of 
suspension as given on oath; and 

"(b) record on the Permit Register details of the suspension 
under subsection (1). 

"(5) The suspension imposed under subsection (1) takes effect from 
the date of notification. 

"(6) A fishing permit suspended under this section does not 
authorise any person to take any fish, aquatic life, or seaweed 
under the authority of that permit, but all other provisions of 
this Act continue to apply as if the fishing permit had not been 
suspended. 

"(7) A suspension of a fishing permit under subsection (1) ceases to 
be of effect once the total amount of all outstanding deemed 
values owed by the person who incurred the deemed value 
liability referred to in section 79(1) is $1,000 or less. 

"(8) If-
"(a) a person (person B) is, in respect of commercial fish­

ing, in substance the same person as a person (person 
A) whose fishing permit is suspended under section 79(1); 
and 

"(b) person B, knowing of the suspension, is conducting 
commercial fishing,-

then each of person A and person B commits an offence and is 
liable to the penalty set out in section 252(3). 

"(9) If a person (person B) knowingly allows another person (per­
son A) to conduct commercial fishing under person B's permit 
for the purpose of assisting person A to fish despite the sus­
pension of person A's permit under section 79(1 ), and person A 
does so, then each of person A and person B commits an 
offence and is liable to the penalty set out in section 252(3). 

9 
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"(2A) Despite subsection (1), a person may take fish, aquatic life, or 
seaweed not subject to the quota management system if the 
fish, aquatic life, or seaweed is taken as the inevitable conse­
quence of the taking of other fish, aquatic life, or seaweed 
under the authority of and in accordance with a current fishing 
permit. 

"(2B)Subsection (2A) expires with the close of 30 September 2004." 

57B Issue of fishing permit 
Section 91 of the principal Act is amended by repealing sub­
section (6), and substituting the following subsection: 

"(6) No fishing permit may be issued to any person who-
"(a) is a person who has unpaid deemed value amounts in 

excess of $1,000 that are overdue, or is a person who is 
treated by section 79(5) as included with that person; or 

"(b) is a person whose fishing permit is suspended under 
section 79A; or 

" ( c) the chief executive believes, on reasonable grounds, is a 
person whose fishing permit, if they had one, would be 
suspended under section 79A(1)." 

New clauses 59A to 59C 
To insert, after line 18 on page 20, the following clauses: 

59A Powers for purpose of ascertaining financial status or 
interest in forfeit property of certain persons 
Section 202 of the principal Act is amended by inserting, after 
paragraph (a), the following paragraph: 

"(aa) whether any quota is associated quota as defined in 
section 255; or". 

59B Crown caveats preventing registration of transactions 
( 1) Section 214( 1) of the principal Act is amended by omitting the 

words "held by that person or by any associated person", and 
substituting the words "owned by that person or associated 
quota (as defined in section 255) owned by any other person". 

(2) Section 214(2) of the principal Act is amended by inserting, 
after the words "owner of any quota", the words "or the 
owner of any quota alleged to be associated quota". 

(3) Section 214 of the principal Act is amended by adding the 
following subsection: 

"(9) In this section, except for subsection (1), the terms quota and 
quota shares include associated quota as defined in section 
255." 

59C Section 240 substituted 
The principal Act is amended by repealing section 240, and 
substituting the following section: 

11 
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"(3) Where a lease was the basis for a person's allocation of annual 
catch entitlement for any stock referred to in subsection (2)(b), 
whether in whole or in part, subsection (2) ceases to apply in 
respect of that person and that stock when the lease expires or 
otherwise ends. 

"(4) This section is subject to section 340AA." 

62B Conversion of holdings from old register to new register 
(1) Section 32(3) of the Fisheries (Remedial Issues) Amendment 

Act 2001 is amended by inserting, after the words "principal 
Act", the words "(as substituted by section 74 of the Fisheries 
Act 1996 Amendment Act 1999)". 

(2) Section 74 of the Fisheries Act 1996 Amendment Act 1999 is 
repealed as from its commencement. 

(3) Clause 3(2) of the Fisheries Act Commencement Order 2001 
is consequentially revoked. 

Explanatory note 

General 

The amendments to Part 12 of the Bill (which amends the Fisheries Act 1996) 
contained in this Supplementary Order Paper fall into 3 broad categories: 

• 2 amendments of a minor technical nature (new clauses 56D and 62B): 

• 2 provisions of an essentially transitional or grandfathering nature (see 
clauses 57A and 62A): 

• a number of amendments in relation to the definition of associated 
person currently contained in the 1996 Act. This category accounts for 
the bulk of the amendments. 

The associated person definitions currently found in sections 3 and 3A of the 
Act have been found to be too wide, or to lead to practical difficulties, in the 
way they visit penalties on associated persons in the areas of overfishing 
thresholds, permit suspension where deemed values of more than $1,000 are 
owed, aggregation limits, and quota forfeiture. 

In particular-

• normal industry dealings in annual catch entitlement or quota may 
artificially tum the dealing parties into associated persons, even though 
they are normally independent of each other: 

• in certain areas the Act, by operation of law and not by notice to the 
person concerned, visits serious consequences on persons who-
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• may not be aware of the relevant breach by the commercial fisher 
with whom they are associated; and 
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