
Hmm Paul Con:nmititee, to move the foHo,,Nh1g mnentlmeuu:s: 

(Hne 8 on page ly, foU1cnving dam;es: 

llA Titiie 1ee1Jlealed 

]Jll 

Tide lthe prmdpal Act is repeale(L 

New s;,e1c1tion lA Jims®rt,ed 
'111e principal Act is cuH.~lLJJ.mll''"'u by inserting, after section 1, 
foHowing se,cnon 

is to promot,e the effident operation 
-~~.c-·•·c-c" of fong-

term beneJBtt of consumern," 

) and 
the expression "Section 2(1)" (line 9 on page 

fthe followmg mibdauses: 
as sub-

Section princitpaR Act is amended by inserting, after 
the definition of Colln.liltissi®I1L, ilhe definiition: 

the Conmnssion 
appointed undeir @11J1ctioiri ~[:S!ll»", 

;'.',i,e,curomi 2(1) the pril'1ldpaI Act i.s. amended r,epealiThg fhe 
followin!! defiir:Jdrnn ~Vllimsiter, :r;mbstituting 

'-·' 

"IMiimiis:trell· means M[inist,;::r Crovm 
authority any 'vVruTant or with authority of the Prim.e 

,Price Ct}a~e: JS 1 
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lP'mposei!:11111111err.ti:fJ1t11e1nt!l 1:o 

Comm0irce A11!l!endm1ern: B1llll 

Minister,, for the the a&rninfatrn-

3 and z0u:H1 clause 
To on1it 
clauses: 

3 {'v,;hi,r:h appears cm pages 2 and and substitute the 

3 Jll/l[emlbeit~lli[p ®I Crnnmiissfon 
( 1) principal Act is amended r·epealing sub

u'""'""'~"'H'F. the foHowing subsection: 

"(1) The Cornmission must consist not less th.an 5 and not more 
than 7 membeni, 
solicitors at 

subsection 

Twhom at 3 must 
5 yearn' 1itam:i.ing." 

Ms•;~ ... ,uA Act is amended 

or 

im:~ertmg, after 

Two membeirn, nmst be barristers or soli.chors, 
must be appointed for sole purpose hearing airnd deter-
rnining appHca1tkms for cease 11nd in ac:crnrdance 
1Nl.th m!l~U1mw ?'let tm iftI'C:. 

"(3B)li!o member 
niembers of the Comnrrission," 

Ornitr.EHClt.§l9 m~rm11gements, or mlirlleJL'st..qrridings cm'll'bi:ii:nftni)ll; 
1ex,du[lllfona1ry JJJll'rO'VTI§fo[J!s jj_Jlr:0hibited 
Section of plincipal Act is amended by on1i1tting the 

"of this , Emel substituting exprressinn ''and 

.,,n1'H,P'V 4Al and 4B 

To 111s1;';JI.t, aner clause 4 7 cm page following clauses: 

2 

4A 
l"'"-"~'~--'l-"'M Ac:t Is amerndled 

36Jl~., and the lheadimg 
substit111ting the 

"Taking 

,Appliicatfon 

repealing sections 
section 

sectimrn: 

p.ower 

1t;fothing Sfillt~!om i!lllll 11· ~icti@iu ~iolll applies to any practice or 
conduct 10 'iivhk:h firis Parr't applies that has been authmis<:xl 
under Patt 

"36}1c Taklirmg l':ti:lvJFmbigc~ @Jr m .. arket J:cl01i'!'e::r-
i'l.1. that ,i subs:tanda:1 de~T1;:e ,i mLarket 
must not take ;:;,cl.vantage that power 1i:h,e p::.npose of-

restricth1.g the entry of a person iurrto tha:t or other 
1Tmrket; or 
p:reventing or d,et,ening a from engagir:cg in com-
pefitive conduct in or arny other market; or 
elimmating a perscm1 or other M.UnI,_,.,,, 
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---------------------------

of ~he purposes specified Mi!;llill· 

§lil:'ti[IJi1 (:1:), the person's substantial degree 
of (if any)-

a mmcket; or 
a market lm Australia; or 

in a market in Zealand 

is not 

a m,ir!;:et ''"'A'"'~"-""" 
prev,enting Of deterring a 1r,,,p,1r,;,,nm 

petithre ,cJJJncluct a market 
for 

elhninadng a person fimm a ,,_~""''"'-''-'"'''"· that is Eot a r;r1,,,,.-,.· 1•,,,,.t 

ior services. 

Pmtit]lN,se!il may faie :1n1£e1trr0ed 
existence of any of the pu:rposes in illltil11m t61'11 1u 

1etrt!~1n1 !61, as the case rrmy be, he infemed from the 
any rrelev:f.m.1i: pen:on or :fr,rJm any relevant 

circumstances. 

"36D of' s1l:atMltory ftirri:el!ledu~i pirope:rty rigllltt 
For the purposes of !®!:lti11 ;~61 o~ s;;Um1J 3f:IIEI, as the case 
be, a person does noil: advantage of a m.11bstanti:al degree 

a rnarket by reason only that the to 
a [\tai1J1tozy inteHectual propeity 

meaning of in New ZealantL" 

Section 2{1A) ofthe principal ,A.ct is rim.ended om.ultiling the 
substimting the ,11110rds "sectio-rns 

(3) principal Act is m111end-ecl-

(4) 

orn.itting 
6A, and 
expression 
expression "16!": 

to section 
:l.n each case the 

by omi.tth1g fomn s:ectfons 45:(1) and 78(1) expre:'!-
' and substituting the expression ''36A, 

3i6B". 

principal Act is repealect 

111,;': principal 1~.ct i:s repealing section 
substituting the foHowing ,:,c,·,.cH"'"'· 
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l?rroliJ)ir;!led amemllrmenit1, ~Ill 

Co1111ml8rL'Ce .A[mumdmelllt Em 
----···---~~·-·-------------

Certain aicl[)J1llll1Sitiiil:mm pmhibr1t~©i 
" ( 1) A person nmst not assets of a business or shares if the 

(3) 

acquisittion have:, or would to have, the 
of substantiaHy lessening corn11:'.lle1tJlt11.on 

the of this 
includes 2 or moire persons 

reference to a person 
that are intercmmect,ed or 

:For the purposes of 
person if that is able, or 

L,directly, t,a exe1t a sulbsranti.al 11e~-ree influence over 
,,,.,.,.,,,",~·" of otlmr. 

A person is not ab1e 1to exert a substantilal degree of infiuence 
over the activities of a:rnother person pUilflOses :oif snb-

by reason nnliy the that-·--
pen;ons r01re in competition in same m81Iket; or 

one of thern1 suppHes or Eeirvices to other. 

and and priur1dpal A.ct a1·e 
orrrittilng the wordls in an described 

in paragraph or paragraph (b) of srection 47(1) of thl:s: 
and :mbstit .. 1ti.11g case the "have the effect of 
substantially !esseni.ng competitilon in a market". 

31(9) and of principal are repealed. 

5 (lirme 31 on page 

5A. frm;;;adirnig and seu::ti.urJJ.S 7t~A. 11:o r14n iTilli!lente(l 
principal Act is amended inserting, in1mediately 

before the heading above 75, the foUm;ving heading 
and sections: 

Oo1rm:;micm;ii.oueir m~1y mi:!ilk1e C<etilc§re d,ie:!i!Il'K\t n1>••.ril<1,n>,r., 

}i.. Corrunissioner may a cease dlesis'l rnrder, 
conser1lt or folJlowing a he:2xing under ~1!1lU111 7',(l!fil, if the 
'-'->HRSRil.Cli>Jl'CP'll'-R is satisfied that-

case hRs been :rnade out a has 
r;::ond'D.!1c·t referred to im section 80(1) o:rr 

"(l1) it is necessary i:"'.:.l act urgently-
to preve1rnt a prurtlcular """''.""w,,, or consumer§ fn:.i1m 
suffering serious 

the 1L"1ten::G.1ts 

order 
is to rresua,in conduct for .such period and on such t,;:;rm:, zrn 
are specified in the 



,'f'll''Olll1a!iil'etlli 21m11:mlmenil!i to 
Commerce Amemtdmelll.t Billi SOP No 37 

A cease and desist 
may require a person to do something only if the 
rmssloner is that restraining the person frmn 

foe conduct will not restore cmi1p:etition, or 
the potential cornpetittion, a market: 

writing ,vith ithe facts reasons it 
set out 

"(c) is deemed to a detenrrinatiom1 of C'.ommission that 
irn to appeal sections !:o 

lLmries1tigaltion9 notiic,e, amll ®PJ]Ortun.ity 'll:o heard 
A cease and de:silst order may SliiiCloH f'iMt 
if.-

an im1vestiga:tfon has: been conducted alleged 
r,ubinit~ 

recorni:Yiliending that a cease and 
be sought; and 

''-''IJH!LllLlCJ•"Jt''··"'" agrees the recm:11mendation m the 
report and directs an ,.-,,,r·n C"•,<>;f" of lhe ,corrmoission to 
am appli,cadon for a cease desist order; 

"(c) the person against order is is served 
notice vviitimg of 11:he folfowimg matters: 
the natrnre of contravention: 

"(iti) terms the proposed order: 
"(itii) reason:s the order;, 
the penmn against whom a::ri order is an 
opponunity tc-

access lth.e 
Co:i.1nnrissilon: 

a 1NriltteJ!l submission: 
'" {iii) consent to terms ,of the prnposed or have 

the matrcer dletennined by ;a, Ccm:imfasfoner 
lowing a headng. 

PrOJ11;;;e,dur,e ai: 1J:eas® anl]d[ dei!li1st Ilneiiinrling 
A.t hearing a cease desist order, 
sio;mer presidh11g over the hemrirr:n.g-
" (a) must provide as little formality and t,eduricality as 

the irequixerrients of ikt and a prnper corrnideratfon 
of the matlter prerrniits: 

"(b) :rnmst the the person against 
whom. an order is sought tc appear and give 1evidence, 'to 

represented and to 
cross exarnine 

m.c11Ge:nt,H JPOVvers im ~~-•u.,&•u.,£ 

induding the pnwer 
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1'Jr(O)Jc1,c11i,e[1 amrnelilliillm1:;~1h1 to 

i[;i)J)mmeree Amelildme,r,~ }]iill 

irrelevant or repetitive 
in 100. 

If the Court is ''"'"'~"''"''"""""" on appHcatl.ort 

powers §et out 

ithe Conmrtission 
a person has 

l.llnder :Sl':lrtr[uH 11iU\, 
Crovvn such pecuniary 

contravention of an 

appropriate. 

order 
as :the determines to be 

"(2) The amo-umt any pecuniary penalty nms1 not exceed 

In :any piroceedimgs Ocmmrni:ssioin, upon 
che o,:rder Court 
intermgatorie:". 

Proceeclings tn1der r:na:y ]Je. 3 
yearn after the contravention 'was or ought remmn~ 
ably to have been Hm;vever, ni:JJ pmceedings under 
this section n1ay be cmnmenced ]_ 0 or n1olre after the 
date of contravention." 

Section 92 of principal Act fa amended by adding 
foUovifing paragraph: 

ia case an appeal against a determination 
missioner under lli~tfta1n114&~, any against a 
cease and 

C'lcmse 60· ne1,v section 
d1e expression 

"$10,000,000". 

To omiit paragraph (a) (liTI?es 30 31 OKl 

liability for payJtnenlt 
80 

41 on page 

and 

arra:ir1gement, or mRt11:;;n,rn.n(m~g 

Clause 10: 

to have 
the e,ffect, 

substiitute the 

penahy 
of a r,,rc.,1nn•,c,,c,c 

To on1ii th,3 ''ren1unbering :mlbsecltion (3A) as and inserting 
:si:ibseii,'./:icm" 20 arid on 2,nd subisfdtui:e 1:he "repeal-

ing subsectior1 (3A), and sub:;titu.1i:ing". 

(Hne 24 on 
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P1tlDjj'.ln1iedl :llli1teni'lln1rent.s iu 
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is amended the foUowing 

'1Wfo1en und,ertaidng 2m 1to rdl11m9,g;,es :molt Ji",equnrcd by 
Cmmnfosion 

"(1) If Com_missfon to tl1e for grant an 
interim lmjuncfcion under thls Prut, Court. must as a 
condition of granting an i:njunc1tfon, the Com-
~c~rnu,c-~c Ito an unde11arJng as to dar1rnages, 

HmNever, in deternnin.irn1g the appliicatioirn 
1:he gra.nt of an interht:rc injunction, the Court must not 
account that the Comntlssion is not required to an unde:c-
[fildJrlg; as to " 

... ___ . ·-·-------------

Ex1JJNan11_2tm·y I11[l~1e 

This Supplementary Order replace&: No 

JA 1 B effectively replace the Titlie of principal Act a 
new purpose provisicm, which is intended to clarify, rather than fu.mdamerntally 
change, interpretation of the AcL 

co:m:e,;iu,:enH.il am.endment aiising out of the ne1N cease 

definintion of JVI:hdstie!r'. 

the sc:ope section 30 of prindp:ail to 
rigging, market allocation, and output linritaiion agreements, is to 

dause is to be with new which ~·~•n,,~KCW 

umelEted changes to the Co1mn0Jssion as a result of the nevv 
ceas,e order ... ,.,,,,,,,,,.,-,;,,,rn 

clause 3A. :r;.,:ectir.m 29 pri11cipal Act a 
person entering into a contract or arrangen1emru:, or anriving ait an 1LU'Kler-
standling, that contaim; an exclusim11ary provision}. 

SpecificaHy,, new clause 311 :im subsection (2) a f;"t'X[l,-,'.ON'.;~ar'l, 

to been Subseclfon heJlps 
exclusirnrmry pn:iviskm is by providing when a 1'e>•nonm, 

rcivhilch appears 
define ·what an 

comp,etiltion 
another person. 

4Jl im;.e.rli:s: new .w!ctions 36 to 36D Act (,-vhich 
effoctiveiy pmhibitlcs use of a s dm:ninant p,0isition in si market for 
certain purposes). 

""'R"""''""""'"'E of neM1 sections 36A and 368, 
the principal AcL 

r::place sections 216 and of the 
a person that has a dorrtlmmt in a 1rnarfoet 

sp,edliir;:d puirpo:se:s), 
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JIE'r,rn1Jol'lerli ameml1rmentlIB t@ 

Co~111meir1:1z Amen,dlment Bm 
-----------------------------------------

Those nevv· win prnhibi( 21 

in a mmrket from taking advantage of 
purposes (0which have not been altered). 

degree of 
specified 

an test may used to estabHsh the 
purposes specified in new section or section 36B. 

excludles the enforcement sltaltutoiry intelllec-
or section has 

of th,e principal 

principal 

effo::tiv,dy 2,hern the merger cu,._,,,u,cmiJL for certain acquisition;;. 

acquisition of assets would res111Jt in 
a ~''""~'="~'"'"' positiun in a mmrket ls ,~,-~ •. ,~w·u·,.•u. 

section 47 provi:dles thac the acquisition of assell:s of a or shares 
have, or would be lilcely to have, the effoct of substaJD!tfaJly le11.sen

lmg competition in a market is prnhibited. 

This propost,d 11e,N threshold is the same as finr types of 
acquisirtions in section 50 Trade Pracdces Act 1974 (Australia). 

.clause 4B(2) some cons,equernt:ial 
repeals arising out of nevv section 

5A iI1Sf;rts ne·w sections 74A to 74D in principal Act, which 
to cease and desist orders thall: may be made a Com_n1J.ssio111er in certain 

circun1Stances. 
1Vew section (substituted in the pri.ncipal by clause 6) is by 

of peci.mi1"'IY penalty frorn 1 of the possible n:iaximum amounts 
$5,000,000 to $10,000,000. 

The scope of the prohibition on 
(irnsemted the Act 

pecuniary penalities under section 
1firn:ing activitie:r, that are deemed, 
the or to have or to 

comqpetitioin Jin a ma1'lk_et 

JcUU''-,U'-'H!CU;LD CIJlUtaJlltll!d in new $rf:;(:fl(}r! 

is ilo be limi1ted to ~~cc~a,u,,, 

m1cn,enorrn1er1l to clause H) and ne¥,V clause JO.A are related .. 

inserts new section pr_hi_,cipru Act (wlJ.id1 refattes to 
undleJ.1:aldngs as to d.i,uI11ages given the Commission), 

New section 88,4(1) effectively exernpts requiirement 
to an 1.mdertaking a1, to dlannageE where the Com:nnssioner has. applied for 
the g,Tant an interim injm1ction. 

New section ho•vvever, 
exernption into account when 
n1junction. 
T11e amendment to 
maximum darr1'.ages that 
to pay danmges given 
ne:w :.?ectiom 88~Lt 

that the Court is not to talice 
vi1hether to grant an lm:terim 

(which refates to the 
under ru1 imdertaking 
'""''"'·,nc,,~ri: as a rresult of 


