
Trustee Amendment Bill

Government Bill

As reported from the Justice and Electoral
Committee

Commentary

Recommendation

The Justice and Electoral Committee has examined the Trustee

Amendment Bill and recommends by majority that it be passed with
the amendments shown.

Introduction

This bill amends the Trustee Act 1956. In 2002 the New Zealand Law

Commission released its report Some Problems in the Law of Trusts

(NZLC R79,2002), and recommendations from this report resulted
in the drafting of this bill.

In addition this bill amends the Administration Act 1969, District

Courts Act 1947, and Wills Act 2007, which replaced the Wills Act
1837 (UK).

This commentary covers the key amendments that we recommend to
the bill. It does not cover minor or technical amendments.
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2 Trustee Amendment Bill Commentary

Insurance

We recommend amending clause 4 to make it clear that, as under
existing law, an income beneficiary could be asked to pay insurance
premiums on trust property or assets in trusts. As introduced the
bill is not clear about whether beneficiaries could pay insurance pre-
miums for assets or property in a trust. In some cases a trust might not
have the appropriate assets to pay for insurance on trust property so
beneficiaries might want to pay for insurance premiums themselves.

Agents to perform administrative functions

We recommend amending clause 5, which replaces section 29 of
the principal Act with new provisions covering trustees' ability to
employ and authorise, or appoint, agents or attorneys. Our recom-

mended amendments replicate important elements ofthe existing law
that were not included in the bill as introduced. We also recommend

that trustees be required to use reasonable care, diligence, and skill in
employing, and reviewing the performance of, an agent; and changes
to clarify what fees and charges a trustee can be paid for employing,
and can pay, an agent. We also recommend a clarification of the

definition of "administrative function". We consider these changes
would aid trustees and beneficiaries.

Advisory trustees and protectors

Seeking advice from the courts

We recommend amendments to clause 8 (including the deletion of
new section 49A) so that responsible trustees would not be required
to seek, but would have the option of seeking, the Court's direction
when a protector or advisory trustee gave directions the responsi-
ble trustee believed to be in conflict with the trusts or any laws, or
exposed the responsible trustee to liability. We consider that the
proposed new sections place an onerous obligation on responsible
trustees, which in practice might be unnecessarily expensive and
time-consuming for beneficiaries.

Liability

To clarify the effect of the deletion of new section 49A (clause 8),
we recommend inserting new section 49(3A) in clause 7. This would
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make it clear that a responsible trustee is not protected from a breach

of trust or failure to comply with general duties in law by following

the advisory trustee's advice or direction (including not seeking the
Court's direction). We consider these amendments desirable to make

a responsible trustee's obligations clear to all parties.

Proceedings in a District Court

We recommend giving District Courts jurisdiction over breach of
trust cases within their monetary jurisdiction, by inserting new sec-

tion 34(2A) into the District Courts Act 1947 (new clause 13). This

is instead of the bill's proposal that new section 45AA (clause 13) be

insened in the District Courts Act, requiring certain proceedings in
a District Court to be removed to the High Court. Under the current

Trustee Act, only the High Court has jurisdiction to relieve a trustee
from personal liability for breach of trust.

We also recommend amending section 73 of the Trustee Act (new

clause 8A) to allow District Courts to transfer proceedings to the

High Court if necessary because of complexity. We recognise that

it is appropriate to have most such cases heard in District Courts, and

having these cases heard in the High Court might result in delays and
high costs for beneficiaries.

Issues with the bill

Although we agree in principle with this amendment bill we do not

think it reforms the law relating to trusts extensively enough. Dur-

ing the course of our examination of this bill many related issues that

were outside the scope of this bill were brought to our attention, in-

cluding

· the rule against perpetuities

the removal of trustees

New Zealand becoming a signatory to the Hague Convention

on the Law Applicable to Trusts and on their Recognition

• supervision of, and trust principles in relation to, superannu-
ation trusts

• the extent to which a settlor or trustee can contract out of

trustee duties

• the irreducible core of trustee duties

3
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· trading trusts

access to trust information by beneficiaries

· statutory powers to vary and resettle a trust.

We urge the Government to conduct a comprehensive review of the

law relating to trusts as soon as practicable.

New Zealand National Party minority view
This is very poor legislation which results from an ancient Law Com-

mission report. It misses some big issues while concentrating on a
series of minor ones. The real need is to repeal the out-of-date Trustee
Act 1956 and replace it with legislation which is relevant and up to
date.

National cannot support this inadequate amendment Bill.
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Appendix

Committee process
The Trustee Amendment Bill was referred to us on 16 October 2007.

The closing date for submissions was 5 December 2007. We received

and considered 12 submissions from interested groups and individu-
als. We heard eight submissions.

We received advice from the Ministry of Justice.

Committee membership

Lynne Pillay (Chairperson)

Christopher Finlayson (Deputy Chairperson)
Chris Auchinvole

Charles Chauvel

Hone Harawira (non-voting member)

Ann Hartley (until 29 February 2008)

Nandor Tanczos (until 27 June 2008)

Meffria Turei (from 1 July 2008)

Nicky Wagner

Louisa Wall (from 6 March 2008)
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15 Witnesses affected by dispositions made to them

The Parliament of New Zealand enacts as follows:

2

4

(1)

'24

"(1)

"(2)

Title

This Act is the Trustee Amendment Act 2007.

Part 1 cl 4

18

Commencement

*·he foitmvtng rrovMrnys twh+ch retate to advismy trtrstees 5
myel proteetorsf evme into force rm the day that ts 9 months

aflu tli. J<l& vu w 1,;.11 Lii,a A. L 1...; v U< ti. Ruy al <L<<Wl.

Art sections f and e- me

8,5 the hemitng bcfbre those sections

*iye rest ofthts This Act comes into force on the day after the 10
date on which it receives the Royal assent.

Part 1

Amendments to Trustee Act 1956

Principal Act amended

Principal Act amended
This Part amends the Trustee Act 1956.

Power of trustees to insure

New section 24 substituted

Section 24 is repealed and the following section substituted:
Power to insure 20

A trustee may insure all or any of the assets of, or property that

is subject to the trusts-

"(a) against risks of loss or damage due to any event; and
"(b) on any terms (including, without limitation, terms re-

quiring the insurer to replace all or any of the assets or 25
property so insured) the trustee thinks fit.

A trustee may also insure, on any terms the trustee thinks fit.
against a risk or liability (other than a risk. due to any event.
of loss of. or damage to, all or any of the assets of. or property

3
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5

(1)

Part 1 cl 5

"(3)

"(4)

(2)

"(5)
66../

"29

"(1)

Trustee Amendment Bill

that is subject to. the trusts) that it is prudent for a person acting
for himself, herself, or itself to insure against.

The trustee may, willi nu fui Lliw aulliu. Ly Lliait LliiJ Jul,,kilivii,
but stibject to seetirm *4) mNI ¢*f m,d tost,bseetion (4) of
tlyts sectiorr- 5

"(a) pay, out of. or recover from any person who is entitled

to the income of, any asset of, or property that is subject
to, the same trusti, the premiums under any policies of

insurance authorised by subsection (1) or (2); and
"(b) apportion the costs of those premiums between income 10

and capital as the trustee thinks fit.

Nothing in this section authorises a trustee to pay, recover, or
apportion the costs of; a premium under a policy of insurance
to indemnify the trustee against the trustee's personal liability
for breach of the trustee's Habty obligations as trustee. 15

Nothing in this section obliges a trustee to insure.

Subseetien ta) JCJLJ nut 111111 Jublivl, 2(4) Ond (5).

"Compare: 1908 No 200 s 90,1921-22 30 48 s 21(2), Trustee Act 1925 s 19(1)
(UK); Trustee Act 1925 s 41 (NSW)".

Section 24 ofthe principal Act (as substituted by subsection 20
(1)) applies to insurance whether it is effected (originally, or
by way of a renewal of a policy on foot) before or after the
commencement of this section.

Power of trustees 'cretmg iullc.in,cly to emplov
and authorise, or appoint, agents or attorneys 15

fu..t;unto ve'JU, in uumimEL, utivE

New sections 29 110 29* to 29E substituted

Section 29 is repealed and the following sections are substi-
tuted:

Power ef trustees acting eoffectively to emplov and 30

authorise agents vr 1tttorneys to exercise or perform
administrative functions

fire trnstees of s trtrst acting coll.. 1; v .ly or the so+e trristee
vf a liuxt au Lins alvi, (lli li u,lcc,) A trustee may; mitead of
Betmg Xersonatt,- 35
"(a) employ m# Tmy a person (for example. an accountant.

a bank, a financial adviser, a lawyer. a stockbroker. or a
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trustee corporation) to be an agent. vr appomt and ray
d pii vii Lv L. dii dawil vi cillvitiuy, of the trustees; and

"(b) authorise that agent or attorney to exercise or perform
on behalf and (except as provided in subsection

(2)(c)) instead of the trustee, all or any of the functions 5
of the trustees that are administrative functions.: and

"(c) allow and pay that person reasonable fees for, and any
fees and charges reasonably incurred by that person in
the course of, being an agent of the trustee exercising or
performing under this section functions of the trustee 10
that are administrative functions; and

"(d) be allowed and paid all fees and charges reasonably
incurred by the trustee in employing and authorising
under this section, and reviewing under this section the
arrangements relating to, that agent. 15

"(2) An authorisation under this section-

"(a) must be tn given. and may at any time be amended,

revoked. or revoked and replaced. in writing eiven or
delivered to the agent and

"(b) may be given subject to conditions stated in it; and 20
"(c) does not prevent the trustees from exercising or per-

forming (after first notifying the agent or attorney ill
writing given or delivered to the agent) all or any of the

functions covered by the authorisation.

"(3) After giving an authorisation under this section, and while the 25
agent or attorney concerned continues to act for the trust, the
trustees-

"(a) must keep under review the arrangements under which
that agent or attorney acts and how those arrangements
are being put into effect; and 30

"(b) must, if the circumstances make it appropriate to do so,
consider whether there ts a need to a trustee exercising

reasonable care. diligence. and skill would exercise any
power of intervention exercisable by the trustees (for
example. a power to vive directions to the agent. or to 35

amend, revoke, or revoke and replace the agent's au-

thorisation under this section); and

5
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"(c) must exercise a power of that kind if the trirstees a
trustee exercising reasonable care, diligence. and skill
would consider there is a need to do so.

"(4) The trustees me 12 not liable in proceedings brought by or on
behalf of a person beneficially interested under the trust for 5
any act or default of an agent fr attorney authorised under this
section to exercise or perform functions unless- 1 or more of
the following applies:

"(a) the agent or attorney was not employed or arrotted in
good faith and without negitgence with reasonable care. 10
diligence. and skill:; or

"(b) the giving of the authorisation concerned was not ef-
fected in good faith and «,thout negi+genee with rea-
sonable care, diligence, and skill:T or

"(c) the trustees refused or failed to comply with subsec- 15
tion (3),or tile* the trustee's actions to comply with
it were not taken in good faith and withont neg#gence
with reasonable care, diligence. and skill.; or

90 * M morer,f paragraphs 18) to te) 4'13+T
* *4*s seetion and section 29*- 20

t*74 JU 11UL Lial ut affut ALLL;un 2 vi 31, but

V V Ll 1 1Ji ulliki kiiailinwit vi iulka vflciw ul Lyuily.
"Compare: 1908 No 200 s 84; Trustee Act 1925 ¢8*5 s 23 (UK); Trustee Act
2000 *i# ss 11, 23 (UK)

"29A Duty of certain trustees to exercise special skill 25
"( 1) This section applies only to a trustee whose profession, em-

ployment, or business is or includes acting as a trustee or in-
vesting money on behalf of others.

"(2) In order to act as a trustee exercising reasonable care, dili-
gence, and skill would act for the purposes of section 30
29(3)(b) or (c), or to act with reasonable care, diligence,

and skill for the purposes of section 29(4)(a), (b),or (c)._-a
trustee to whom this section applies must exercise the care,
diligence, and skill that a prudent person engaged in that

trustee's profession, employment, or business would exercise 35
in managing the affairs of others.
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"29*11 D,=fi„;liu., fu, ,u.Gu., 21) and 29A Administrative and
trustee functions defined

In th& seetm ma section 29 and this section, unless the
context otherwise requires,-

"administrative function, in relation to a trust, means any 5
nower. right. or function (other than a trustee function) that it is
necessary or desirable to exercise or perform in executing the
trusts administering any asset of. or property that is subiect to,
the trusts property, or both (for example. a power to manage
trust funds,to invest trust funds in any property, or to vary from 10

time to time the investment of trust funds in anv property)

Aaaws i inuludi ati akivunlan l, a 1>cii,k, a lci vv y .4 a olvukl.i ukcl,
mT# 5 trustee emjoration

"trustee function, in relation to a trustee of a trust, means

any of the following powers. rights. or functions vested in the 15
trustee as mr of the trostees; or as the de a trusteer of the
trust:

"(a) a function that is, or is related to, the determination of

whether, when. or in what way, any assets of, or prop-
elly that is subiect to. the trusts should be distributed, 20

used, possessed, or otherwise beneficially enjoyed (for
example. a power specified in paragraph (da) or (db)):

"(b) a power to decide whether any fees or other payment
due to be made out of the trust funds should be made

out of income or capital: 25

"(c) a power to decide whether payments received by the
trtrrtees Or trustee should be appropriated to income or
capital:

"(d) a power to appoint a person to be, or to remove, a trustee
of the trust: 30

"(da) a power of appointment (including, without limitation,
a power to appoint a person to be, or to remove, a bene-

ficiary):

"(db) a power to appoint or change the distribution date of
trust funds: 35

"(dc) a power to resettle the trust, or to amend, revoke, or
revoke and replace all or any terms or provisions of an

instrument constituting or creating the trust:

"(e) a right conferred by this Act to apply to the Court:

7
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"(f) the power conferred by section 29 (which is a power
exercisable only by the trustee personally), and any

other power conferred by another enactment, or the

trust instrument, <inJ Lli,il pwinil Lli, liul„.3 vi li ual„
lu autlivl;J. Clilutliti p.ljun lu pul flnin Cilly vf tlit fULIL- 5
torys of the trastees or trtrstee and exercisable only by

the trustee personally.
..

12 *+Te guivvoc ofparegraph tr) ufllib dliii,livi, vf liu:,li, fuiib-
trorrirr st,bseetion t.f) ts to rm,ent mrthoTErattorr thst 05 ·irr.

consistent th the nutholfatO17 Fern*tted +7 the ermetment 10
Or trost Trr*mment coTTeerne*

"Compare: 1908 No 200 s 84; Trustee Act 1925 #*ts 23 (UK); Trustee Act
2000 t*H# sli (UK)

"29C Power to appoint agents or attorneys to administer, etc,

trust property outside New Zealand 15

"(1) A trustee may appoint any person to act as the trustee's agent

or attorney-

"(a) for the purpose of selling, converting, collecting, get-
ting in, and executing and perfecting assurances of, or

managing or cultivating, or otherwise administering any 20
property, real or personal, movable or immovable, sub-

ject to the trust in any place outside New Zealand:

"(b) for the purpose of executing or exercising any discretion

or trust or power vested in the trustee in relation to any

property of that kind. 25

"(2) The appointment may be made with any ancillary powers (for

example, a power to appoint substitutes), and with and subject

to any provisions and restrictions, the trustee thinks fit.

"(3) A trustee is not, by reason only ofthe trustee's having made an

appointment under this section, responsible for any loss arising 30

from the appointment.

"29D Power to appoint agents to receive property, or money

payable under policy of insurance

"( 1) A trustee may appoint a solicitor to be the trustee's agent to

receive, and give a discharge for, any money or valuable con- 35

sideration or property receivable by the trustee under the trust
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by permitting the solicitor to have the custody of, and to pro-
duce, a deed or instrument that complies with subsection (2).

"(2) A deed or instrument complies with this subsection if-
"(a) a receipt for the money or valuable consideration or

property is contained in, or endorsed on, the deed or in- 5
strument; and

"(b) the deed or instrument is executed, or the endorsed re-

ceipt is signed, by the person entitled to give a receipt
for that money or valuable consideration or property.

"(3) The production, by a solicitor appointed under subsection 10
(1), of a deed or instrument that complies with subsection
(2), has the same validity and effect as if the person who ap-
pointed the solicitor was not a trustee.

"(4) A trustee may appoint a bank or solicitor to be the trustee's
agent to receive and give a discharge for any money payable 15
to the trustee under or by virtue of a policy of insurance, by
permitting the bank or solicitor to have the custody of and to

produce the policy of insurance with a receipt signed by the
trustee.

"(5) A trustee is not chargeable with a breach of trust by reason 20

only of the trustee's having made, or concurred in making, an

appointment under subsection (1) or (4),

"(6) However, nothing in this section exempts the trustee from any
liability that the trustee would have incurred had this section,

and any corresponding earlier enactments, not been enacted if 25
the trustee permits money or valuable consideration or prop-

erty received in accordance with subsection (1) or (4) to re-
main in the hands, or under the control, of the bank or solicitor

for longer than is reasonably necessary to enable the bank or
solicitor to pay or transfer it to the trustee. 30

"29E Effect on other laws of sections 29 to 29D

Sections 29 to 29D-

"(a) do not limit or affect section 2 or 31 of this Act, section

85 of the Public Trust Act 2001, or section 14 of the

Trustee Companies Act 1967: but 35
"(b) override other enactments or rules of law or equity."

9
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95 Gtcbseetion 83) appt<M to agents or attmneys «11vOmme=

iately ·befre the eon,mencement of th# sectorr; were em=

17+Oyed or appinted-

(24 tmder seettn 29 of the rrine** tret ins repeakd by
st,bseetion t*}t ma 5

tb snbjeet to any apptuabte terms and conditions of em=
*t or appontment; ancl

te *r+ m more rttrPoses

£21 Subsection (3) applies to agents whose employment or
appointment, subject to any applicable terms and conditions 10

of employment or appointment, and for 1 or more purposes,

under section 29(1) or (2A) of the principal Act (as repealed

by subsection (1)) is in force immediately before the com-
mencement of this section.

(3) Agents or attorneys of the kind specified in subsection (2) 15
must be taken to have been-

(a) employed or appomted on the commencement of this
section, subject to those applicable terms and conditions

(i f any), and under section 29 of the principal Act (as

substituted by subsection (1)); and 20

(b) authorised at that time, and under that section, to per-
form all administrative functions reasonably necessary

for those 1 or more purposes.

ill Agents or attorneys whose appointments for 1 or more pur-
poses (if applicable, with ancillary powers, and subject to pro- 25

visions and restrictions) under section 29(2) of the principal

Act (as repealed by subsection (1)) are in force immediately
before the commencement of this section must be taken to

have been appointed, on that commencement, for those pur-

poses (and, ifapplicable, with those ancillary powers, and sub- 30

ject to those provisions and restrictions) under section 29C

of the principal Act (as substituted by subsection (1)).

ia Agents whose appointments under section 29(3)(a) or (c) of
the principal Act (as repealed by subsection (1)) are in force

immediately before the commencement of this section must be 35

taken to have been appointed, on that commencement, under
section 299(1) or (4) of the principal Act (as substituted by
subsection (1)).
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6 Power to delegate trusts

*he likadins lu Jikliuu 31 13 ailitnULU-

44 hy msertmy f trustre neting vi,nie:2 after **mver»
17"*

I.

5

The heading to section 31 is amended by adding "because of
absence or incapacity".

Advisory trustees and protectors

7 Advisory trustees may be appointed to assist responsible
trustee 10

JLultuil 49 i ciiiiwidJ Ly tipidlins Jul,iblivii (3) ai,J Aul,El;-
toting Lli fullv wius Jul,akilivii.

995 +f er trnsteettiye reil,onsible trnstee acts w#h + ormore vel=
vi,viy liuiliki (Lliv ad,i,u,y' 'li ualcia),-
», tim trtrit property mtrst *re vested + the resrrmsH,le 15

/1 \

the rei rons*bte trostee ims the sole management mTd

of the estate and its trnsts; as ft,Hy and
effeetmTHy 5 +f the responsible trostcc were the so+e
trustee; and 20

seetion, 49* and 496 f«47*elt overrltle thts strbsee=

honf) arrly to the resronsibic trnstee and theadvisory
ti uilib.

1*) Seetiens 49¢3} end 49* to 496 of the drmetra} tret ttr¢
JuoolituLJ <u,J 111361 Lcl by Lliii ,.livn and section $ 25

4 arrly tn respect of advsory trtistees appotted before
ui aftki Llik Lutiilitkilikilk„1 uf Lli;J JLuliuii, but

M apply hnipkil vfadviuk vi JIikitivii asivinby adviviy
li uolk L 3 viily i f Llial ad v ic c vi Jiikilivii 1 3 ai v Lii aftw Llicil
LU111111LliLL111Llit. 30

ill Paragraph (c) of the proviso to subsection (3) of section 49
is amended by inserting "except as provided by subsection
(3A)" before "shall not be liable".

in Section 49 is amended by inserting the following subsection
after subsection (3): 35

"(3A) Nothing in paragraph (c) of the proviso to subsection (3) pro-
tects the responsible trustee from liability for a breach of trust,

11
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or a breach ofthe trustee's obligations as trustee, in respect of
anything-

"(a) done or omitted by the trustee by reason o f the trustee's

following the advisory trustee's advice or direction; and
"(b) that would have been a breach of trust, or a breach ofthe 5

trustee's obligations as trustee, if it were done or omitted
by the trustee otherwise than by reason of the trustee's
following the advisory trustee's advice or direction."

8 New sections 49A to 49€ and 498 inserted

The following sections are inserted after section 49: 10

49* ru, 11,c p, u,i,Qu„ *,-1*16„a tu .nl,I,u 3 6 u,trc,

94 TliiA abilivii uppliii, dj section 49(8*e} p,v v iclii,-
1 -

tkth lu a liu:,li(llii ii,pu,:,il,ic li u,lcr) wiiu ail:, w ilii i vi

illvit eldvijuty liu:,LLLJ (llib <,JV;Jui,y 1, u,1££,), Clild
Nle to tlik 1 vi nivik adviiuty liuliki. 15

925 *he resronsibt trnitcc may constrlt the aritiory trtritees on
duy nuillii i Llaliiis lu Llit ti u:,LA vi tlit kalcili.

bte *Ile advismy trristes may advse the resrons<b*e trnster M

aity inaltui i,lalii,6 lu Lliu Liu36 vi ili 63Lcil„ l,ul inu:,L iiul 1,,u
t ual.Li 111 1 Logi.l of the trtrit. 20

"<4, Thi ikipuii:,il'lk liunlib niunt apply Lu Llii Cvuil fuk Jiikitiuit
111 Llil niall.I ;f Ll,L 14.Jvvilj;1.1. luJLLL pivpu J.J tv fullu w and
rt rm meltee r,r rHreet§orr ve„ by the advisory trustees *mt
crms*ders that the adrke or dtrect*m crmeerned does 34+ or

any of the bit-Yng. 25
cOnfliklo willi Llik Liu6, any lavv, vi Lutli.

 4.ApUAL:, illl 1.Jpvila;l,li. huALLL Lv ally 1;al.dl;ty.

* tf the TeSpOTTE*ble trristee eotttrte,9 thst dtee r,r rHreettort

251 v wi Ly tlik advijui y li ujlk,3 Juko iivt Ju cill ui any Lliina Jp.-
1462 0, st,bseetion #4*Wend fL), th, n-3pvn;61, L u:,t„- 30
7 m«y fulluvv C,nJ aut un thaL advill ul JQLL.l2Ull, dild
91* i uvt lial,li fw any tliitia llik i:,puii:,iLL liuoliv Juk:, vi

uiMG lu Ju l,kiduak vfllii ikipu:,il.li liulik'J fullu w -
hrgthat admfee or cHreetom

965 Tlik ikipuniil,lk li uili niay, Lul u„J tivt, apply lu Llik €Mrrt 35
lui Juuil,uni iii Llii inallut iftlik cidvie,viy liuiliki-



Trustee Amendment Bill Part 1 cl 8

.

<a, Mt Hvl Unatinnvut aiid Sivt lik iljpunMLL Liu:,1.Cu Colk-

fHcting advcc or *rectorn or

<(b me trnammons imt ·gi·ve the respons+b+e trnstee Felvice

ui Jin«itivii tlial Llik ikipuniil,li liulik Luii:,Idki i:, fui
Cilly 1 &¢1301 0jbblivil<,1,,lt. 5

4**t *1*s seetion r,ret¥es seetion 49M

"49*U Trusteesv duties may apply to Court for directions in
respect of protectors' directions or refusals or failures
to consent

"(1) r, ut..tu:, hill 3..l;un wJIn this section and section 498. 10
protector. in relation to a trust, means a person who by virtue
of the terms of the trust instrument may give a trustee of the
trust either or both of the following:
"(a) a direction that the trustee is obliged to follow (a direc-
tion): 15

"(b) consent that permits, and that is necessary to enable, the
trustee to exercise or perform a power, right. or function

(consent).

"(2) A Jin,ilivii, vi ikfu3al vi taituib Lv aivi Luniwil, 1,y Llid pivt.L-
Lvi kutiliavitiklliia ,ul.aiidinifllib Liualki luivw  vil,klikv ki 20

on reasonabb grotmds emt the The trustee may apply to the
Court for directions in the matter if the trustee considers that a

direction or refusal or failure to give consent by the protector
does either or both of the following:

"(a) conflicts with the trusts, any law, or both: 25
"(b) exposes the trustee to any liability for a breach of trust

or a breach of the trustee's oblieations as trustee.

"fe AR booii a:, 13 iiajuiicibly piailiu<,1.,lk ciflui 1,kins 6; vin < Jiici-
Gun, VI 1.,.vnl;lls aw w  uf a i .fux,1 vi fa;lui. Lv 5; v , '«vno.nl,
by s rrotector; the trnstee must determine whether the dirce- 30

tTon or rettrsm+ u t f,n i t-11 & u-n i h,1 v L nla subseetion (2*
At A) ff the trustee Ecterm#,cs that a directtn or refttid or Eture

to Sivi Lviiwil Ly Llik pivlkitui uviiliavitik subsection (2*
the trustee mnst ers ie,cm as 1 3 1 LdbUlld1., ly ip,.liw,1,1. pply lu
tliE Cuuil fvi dii kiliviia iii Llik inallu. 35

13
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"4968 Procedure when trustee applies to Court for directions

" If the resroltsibb trtritee or the trustee applies to the Court for
directions in accordance with section 49A or 496,-

"(a) the application must be served on all persons interested

in the application unless the Court, on an application for 5

the purpose, directs otherwise; and

"(b) all persons on whom the application is served may at-
tend and be heard at the hearing unless the Court, on an
application for the purpose, directs otherwise; and

"(c) the Court's decision in the matter is final; and 10

"(d) its order in the matter binds the responsiMe trnstee arrd
tlik dil VlUl y h ua.w, vb ' ll case n,my• 1,e; the trustee

and the protector; and

"(e) it may make any order as to costs as appears proper.

Ne} Thi ..liuti v v., id. section 49(3 15

"(2)

"(3)

14

Giving District Courts jurisdiction to relieve
trustees from personal liabilit¥

Power to relieve trustee from personal liability
Section 73 is amended-

27 by inserting "or to a District Court" after "If it appears 20
to the Court"; and

1&1 by inserting "or (as the case may be) the District Court"
after "then the Court".

Section 73 is amended by adding the following subsections as

subsections (2) and (3): 25

A District Court may order that a proceeding commenced in a
District Court and in which relief under this section is sought
be transferred to the High Court if satisfied that the High Court
is the more appropriate venue for dealing with the proceeding,

because of its complexity or the complexity of a question in 30
issue in it.

Subsection (2) does not limit or affect sections 43 and 48 of
the District Courts Act 1947."
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Duty of trustees to 7Tutifff use best endeavours
to advise certain beneficiaries of their right

entitlement to call for transfer to them of trust
property

9 New section 87A inserted 5

The following section is inserted after section 87:

"87A Trustees must notify use best endeavours to advise certain
beneficiaries of their right entitlement to call for transfer
to them of trust property Arti tmder trust

"(1) This section applies to a beneficiary under a trust who- 10
914 ims an intki'cst-

*0 611 <111 vi cniy vivpkily 11&1J undii th, liuil, dlid
950 that ts vested tn rossessin„: mid

"(a) has an absolute and immediate right to all or any part of

the trust property; and 15

"(b) has an entitlement, alone or in conjunction with the
other beneficiaries of the trust (if any), to call for the
transfer of all or any part of the trust property to the

beneficiary, or to all the beneficiaries of the trust; of
rroreTty +teld tmiter the trtist. 20

"(2) Trustees of a trust must determine annually or more often
whether this section applies to a beneficiary of the trust.

"(3) As soon as practicable after determining that this section ap-
plies to a beneficiary under a trust, s the trusteef of the trust

must use their best endeavours to advise the beneficiary of 25
his, her, or its entitlement of the kind specified in subsection
(1)(b).

90 * tr,Trtee of: trnst ned trot eon,17» «ritly st,bseetien ta) +F
CllivLli,1 liual„ vf Lli, Li ual ;3 lu Jv ov 1.uau3, liial vllivi Li ul„

liai Jilkiiililikil, al Llik cuii Liiiik a ll,ili u,lki, Llial Llii ,kilivii 30

sm,Hes to the l,Lntfilaly."

15
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Part 2

Amendments to other Acts

Subpart 1 -Ensuring trustee's remuneration
not treated as specific devise or bequest

subject to requirement for abatement 5

10 Principal Act amended
This subpart amends the Administration Act 1969.

11 New section 37 substituted

Section 37 is repealed and the following section substituted:

"37 Liability of specilic devise or bequest if estate primarily 10
liable insufficient and liability not made clear bv will

"(1) This section applies-
"(a) only if a testator's estate primarily liable for the pay-

ment of debts is insufficient for that purpose; and
"(b) only to the 1 or more specifically devised or bequeathed 15

estates of the testator (the estates).

"(2) Each of the estates is liable to make good the deficiency, and
must do so in the proportion that the value ofeach ofthe estates
bears to the aggregate value of the estates.

"(3) For the purposes of this section, the estates do not include a 20
payment or disposition of money or property to which an ad-
ministrator is entitled in respect of, and by way of reimburse-
ment or remuneration for, services provided by or on behalf of
the administrator acting as administrator.

"(4) This section does not apply if the will makes it clear that each 25
of the estates-

"(a) is not liable to make good the deficiency; or
"(b) is not liable to do so in the proportion that the value of

each of the estates bears to the aggregate value of the
estates. 30

"Compare: 1952 No 56 s 22; Trustee Act 2000 s 28(4)(b) (UK)".
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Subpart 2--*049=2*to be
ren,oved to High Cuui L I f li uluu ..lu rehef
Giving District Courts iurisdiction to relieve

trustees from personal liability

Principal Act amended 5
This subpart amends the District Courts Act 1947.

13 Equity jurisdiction

Section 34 is amended by repealing subsection (2A) and sub-
stituting the following subsection:

"(2A) Despite subsection (2), the District Courts have the power, 10
subject to subsection (1), to make orders, or to grant any other
relief that may be granted, under the following sections:

"(a) section 49 of the Administration Act 1969 (which re-

lates to following of assets, etc):
"(b) section 73 of the Trustee Act 1956 (which relates to 15

relieving a trustee from personal liability for a breach
of trust)."

+3 New gertion 49** *1Merted

irL. fulluw &,5 :'..Gu„ 6, in,ulud aft. .ction 45.

-1:,=rur Re„,u,<,1 to Higly €ourt ef p. uirrdi„% in „ 1,kli trt,stee 20
series relief from p , „, A liability

a*'19 A 131 v...dh,5 ouinu...J in s fourt must L.  wuv v .J to the
I litli Cuui L fui dilwnnaliuit If llii pivikiding is oiic-
90 bronght agtnst & trtrstee; m
"CA ulahnmaiilivftlial i vi iiiblucikx n«diiao fu, cil,iiaili vf 25

trost hy the trostee; and

** +Tr trieh the trnstee; by statement of defence or other=
wise; sedes reHef tmrier section 99 of the *mstee *et

1956 Lum pki:,unal lial,iiily lui a Likaili ufliuil.

925 A pivbiudins ibiiiv vid undii Lliia nuiliun inuot 1.L Jiovvibd vf 30
21 iftlic Ilish Cvu,L 1=J undi, o.vliun 45(2)(<0 v, J.1.J ll,< it
1.4 Liai,finid Lu Llicil Cvuil."

17
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Subpart 3-Ensuring trustee's remuneration
not treated as gift to attesting witness and

therefore void

Sul,pa, 1 „,u,1, fui lavv uf Nfvv Z,:al.,i,J, [,F read Lvaill,(i
with WHIs *et +639 5

Tlita Jut,pail inual, fui tlik puipuouo vf tlik l<ivv vff,Ii w Ziciland,

L. i.ad lusilliui willi thi V¥'1113 Act 1837 of the th*ted *hyg=
dom fartimllent.

IN,up i A.1 .,uuin,:J fu, 1.:„ ur Nc., Z,:«dand

Iii thii Aul,pat L, ll,£ Uills Act 1837 is callid liti viinkipal Act. 10

+* 6Htste allut;na lit„c„, u: 1,1, ul l,cl „ifc, 1,usl,«u,J, tivil
1,„,ull pal 6,Il, ul Jc fultu pal 'lir.1, 'u In: F VIJ

th ru ll. pupu<u vf li L vv vfri.vv Z.<,1<nd, ..Lun 15 vf ll-
pi illwpal AL L 111UJL L. luad dJ i f a l,uillfilial Jk v 13., lusaly, La-

lalk, intkivl, Sift, u, appviiiliiibiil Jub iivl ;iiludi ci payiiiwil 15
rr d»osittn of mong or property to which m, seln*t*stry

tor ts ent*tted in respect *, mTe} by .2,1 of rembmsement or

iwnunwalivii An, 3,1 viuk:, pivvidid Ly vi vii Lilialfufllik ad-
illillilicilvi allins al Clilitilllialvi.

84 *dmin*strator; +Tr th; sectorr: 1131 the mmw me:yrr5 55 +M 20

uivi, 2(1) uftlic Adinin;:,Lialiun ALL 1969.

Principal Act amended
This subpart amends the Wills Act 2007.

Witnesses affected by dispositions made to them

Section 13(2) is amended by inserting the following paragraph 25

after paragraph (b):

"(ba) the disposition is one to which a personal representative

is entitled in respect of, and by way of reimbursement
or remuneration for, services provided by or on behalf
of the personal representative acting as personal repre- 30
sentative; or".
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