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A BILL INTITULED

An Act—

(a) To provide for confiscation of the proceeds of
serious criminal offending; and

(b) To provide for matters incidental thereto

BE IT ENACTED by the Parliament of New Zealand as follows:
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1. Short Title and commencement—(1) This Act may be
cited as the Proceeds of Crime Act 1990,

(2) This Act shall come into force on the 1st day of (April 1991)
July 1992,

PART I
PRELIMINARY PROVISIONS
Interpretation

2. Interpretation—(1) In this Act, unless the context
otherwise requires,—

“Confiscation order” means a forfeiture order or a
pecuniary penalty order:

“Document’ has the same meaning as in section 2 (1) of
the Ofhcial Information Act 1982:

“Drug-dealing offence” means any offence against section
6 of the Misuse of Drugs Act 1975 in relation to a
Class A controlled drug, a Class B controlled drug, or
a Class C controlled drug, where the quantity of the
controlled drug involved is equal to or greater than
the quantity specified in respect of that drug in
subsection (6) of that section:

“Encumbrance”, in relation to property, includes any
interest, mortgage, charge, right, or claim in respect
of the property:

“Financial institution” means any person (including a body
of persons whether incorporated or not), who carries
on the business of borrowing and lending money, or
Froviding financial services, or both; and without
imiting the generality of the foregoing includes—

El) A life insurance company, being a company as
defined in section 2 of the Life Insurance Act 1908;
and includes any branch, division, or office of that
company; and

(b) A building society as defined in section 2 of the
Building Societies Act 1965; and

(c) A registered bank within the meaning of the
Reserve Bank of New Zealand Act 1989; an

(d) A friendly society or credit union registered or
deemed to be registered under the Friendly Societies
and Credit Unions Act 1982; and

(e) A registered society within the meaning of the
Industrial and Provident Societies Act 1908; and

(f) A specified person or class of persons (including
a body or bodies of persons, whether incorporated or
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not) engaged in the business of borrowing and
lending money, or providing financial services, or
both, who is or are declared by the Governor-
General, by Order in Council, to be a financial
institution or institutions for the purposes of Part V of
this Act:
“Forfeiture order” means an order under section 14(1) of
this Act:
“Interest”, in relation to property, means—
(a) A legal or equitable estate or interest in the
property; or
(b) A right, power, or privilege in connection with
the property:
“Minister” means the Minister of Justice:

New

1

“Monitoring order” means an order under section 70 (1) of
this Act:

|

“Official Assignee” means the Ofhicial Assignee for New
Zealand:

“Pecuniary fpenalty order” means an order under section
23 (1) of this Act:

“Proceeds”, in relation to a serious offence, means any
property that is derived or realised, directly or
indirectly, by any person from the commission of the
offence:

“Production order” means an order under section 64 (1} of
this Act:

“Property” means real or personal property of any
description, whether situated in New Zealand or
elsewhere and whether tangible or intangible; and
includes an interest in any such real or personal
property:

“Relevant application period”, in relation to a person’s
conviction of a serious offence, means the period of 6
months after—

(a) The day on which the person was convicted,
where section 3 (1) (a) of this Act applies:

(b) The day on which the person was discharged
without conviction, where section 3 (1) (b} of this Act

applies:
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(c) The day on which the person is treated as
having absconded in connection with the offence,
where section 3 (1) c) of this Act applies:

“Relevant serious offence” or “relevant offence”, in
relation to tainted property, means the offence by
reason of the commission of which the property is
tainted pro({)erty:

“Restraining order’” means (on) an order under section 39
of this Act:

“Serious offence” means an offence punishable by
imprisonment for a term of 5 years or more:

“Tainted property”, in relation to a serious offence,
means—

(a) Property used (in connection with the commission
of) to_commit, or to facilitate the commission of, the
offence; or

(b) Proceeds of the oftence;—
and when used without reference to a particular
offence means tainted property in relation to any
serious offence.

(2) A reference in this Act to a person being charged with an
offence is a reference to an information being laid against the
person for the offence.

(3) A reference in this Act to a benefit derived by a person
includes a reference to—

(a) A benefit derived, directly or indirectly, by the person;

and

(b) A benefit derived, directly or indirectly, by another

person at the request or direction of the first person.

(4) For the purposes of this Act, 2 serious offences are related
to one another if the elements of the 2 offences comprise
substantially the same act or omission.

New

| 1

(5) For the purposes of this Act, a person is proceeded against
by indictment for an offence if proceedings against that person
for that offence are commenced by the laying of an
information in form 2 in the Second Schedule to the Summary
Proceedings Act 1957.
i |

3. Meaning of “conviction”, etc., of an offence—(1) For
the purposes of this Act, a person shall be treated as having
been convicted on indictment of a serious offence if—
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(a) The person is proceeded against by indictment and
convicted of the offence:

(b) The person is proceeded against by indictment and found
guilty of, or pleads guilty to, the offence but is
discharged without conviction:

(c) The person absconds in connection with the offence.

(2) For the purposes of this Act, a person’s conviction of an

offence shall be treated as having been quashed,—

(a) Where subsection (1)(a) of this section applies, if the
conviction is quashed or set aside:

(b) Where subsection (1) (b} of this section applies, if the finding
or plea of guilt is quashed or set aside:

(c) Where subsection (1) (c) of this section applies, if, after the
person has been brought before a Court in respect of
the offence, the person is discharged in respect of the
offence or a conviction of the person for the offence is
quashed or set aside.

(3) Where a person is treated as having been convicted of an
offence by reason of subsection (1) (c} of this section, a reference
in this Act to the commission of the offence by the person shall
be read as a reference to the alleged commission of the offence

by that person.
Cf. Proceeds of Crime Act 1987 (Aust.), s. 5

4. Meaning of “absconding”—(1) For the purposes of this
Act, a person shall be treated as having absconded in
connection with an offence only if—

(a) An information is laid charging the person with the

commission of the offence; and

(b) A warrant for the arrest of the person is issued in relation

to that information; and

Struck Out
r -1
(c) One of the following occurs:

(i) The person dies without the warrant being
executed:

(ii) At the end of the period of 6 months after the
warrant was issued the person cannot be found or,
for any other reason, the person is not amenable to
justice.

L o |
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New
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(c) At the end of the period of 6 months after the warrant

was issued, the person,—

(1) Cannot be found; or
(i1) Bg reason of being outside New Zealand, is not

amenable to justice.

L _

(2)If, at the end of the period referred to in (subsection
(1) (¢} fii}) subsection (1) (c) of this section, extradition or rendition
proceedings are underway in respect of the offence, the person
shall not be treated as having absconded unless and until those
proceedings terminate without an order for the person’s
extradition being made or, as the case may be, without the
issue or endorsement of a warrant, or the making of an order,
authorising the rendition of that person.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 6

5. Meaning of “dealing with property”—For the
purposes of this Act, dealing with property of a person
mncludes—

(2) If a debt is owed to that person, making a payment to any

person in reduction of the debt:

(b) Removing the property from New Zealand:

(c) Receiving or making a gift of the property.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 9

Application
6. Act to bind the Crown—This Act binds the Crown.

Struck Out
r 1

7. Application—(1) Subject to subsection (2) of this section,
this Act applies to serious offences committed, or believed to
have been committed, at any time, whether before or after the
commencement of this Act.

(2) This Act does not apply to a person’s conviction of an
offence if the person was convicted of the offence before the
commencement of this Act.

L ]
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New
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7. Application—This Act applies only to serious offences
committed, or believed to have been committed, after the
commencement of this Act.
| _

Cf. Proceeds of Crime Act 1987 (Aust.), s. 13

PART II
CONFISCATION
Applications for Confiscation Orders

8. Application for confiscation order—(1) Where a
person 1s convicted on indictment of a serious offence, the
Solicitor-General (or a Crown Solicitor) may, at any time before
the expiration of the relevant apElication eriod, apply to the
appropriate Court for one or both of the following orders:

(a) A forfeiture order against property that is tainted

property in respect of the offence:

(b) A pecuniary penalty order against the person in respect of
benefits derived by the person from the commission
of the offence.

(2) For the purposes of this section, the appropriate Court, in
relation to the person in respect of whose conviction for a
serious offence a confiscation order is sought, is—

(a) The Court before which that person was sentenced, or is
due to appear for sentence, in respect of that offence;
or

(b) Where that person is treated as having been convicted of
the offence by reason of section 3 (1) (c) of this Act, the
High Court.

(3) An application may be made under this section in relation

to one or more serious offences.

(4)If an application under paragraph (a) or paragraph (b) of
subsection (1) of this section has been made and finally
determined in respect of a person’s conviction, no further
application may be made under that 1paragra h in relation to
the same conviction, except with the leave of the Court.

New
| 1
(5) The Court shall not grant leave under subsection (4) of this
section unless it is satisfied—
l |
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New
{ |
(a) That—

(i) The tainted property or, as the case requires, the
benefit to which the new application relates was
identified only after the previous application was
determined; or

(i) Evidence necessary to support the new
application was not reasonably available at the time
of the hearing of the previous application; and

(b) That it is in the interests of justice to grant the leave.
L |

Cf. Proceeds of Crime Act 1987 (Aust.), s. 14

9. Application to identify tainted property or benefit—
Every application made under section8 of this Act in respect of a
serious offence shall,—

(a)In the case of an application for a forfeiture order,
identify the property that is alleged to be tainted
Eroperty in respect of the offence:

(b) In the case of an application for a pecuniary penalty
order, identify the benefits that are alleged to have
been derived from the commission of the offence.

10. Notice of application—(1) Where an application is
made for a forfeiture order against property in respect of a
erson’s conviction of a serious offence,—

(a) The applicant shall serve notice of the application on that
person and on any other person the applicant has
reason to believe may have an interest in the
property:

(b) The Court may, at any time before the final
determination of the application, direct the applicant
to serve notice of the application on a specified
person or class of persons, in such manner and within
such time as the Court thinks fit:

(c) The person in respect of whose conviction the application
is made and any other person who claims an interest
in the property are entitled to appear and to adduce
evidence at the hearing of the application.

(2) Where an application is made for a pecuniary penalty

order against a person convicted of a serious offence,—

(a) The applicant shall serve notice of the application on that
person:



i0 Proceeds of Crime

(b) The person is entitled to appear and to adduce evidence
at the hearing of the application.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 15

New
| L

10A. Notice of application may be recorded on
register—(1) Where—
(2) An application is made for a forfeiture order against
property of a particular kind; and
(b) The provisions of any New Zealand enactment provide for
the registration of title to, or charges over, property
of that kind,—
the Court may, at any time before the final determination of
the application, by order, direct the authority responsible for
administering those provisions to enter on the register a note of
the fact that an appIE)cation has been made under this Act for a
forfeiture order against the property, and the authority shall
give effect to the order accordingly.
(2) Where—
(a) Any entry is made in a register pursuant to an order made
under subsection (1) of this section; and
(b) Any of the following occurs, namely—
(i) The application to which the entry relates is
finally determined; or
(ii) Proceedings on the apglication to which the
entry relates are discontinued, whether because the
application is withdrawn or for any other reason; or
(iii) The application to which the entry relates is
amended so as to exclude the property in respect of
which the entry is made,—
the Court shall, by order, direct the relevant authority to cancel
the entry, and the authority shall give effect to the order
accordingly.
| ]

11. Amendment of application—(1) Subject to subsection
(2) of this section, the Court hearing an application for a
confiscation order may amend the application either of its own
motion or at the request of the applicant.

(2) The Court shall not amend the application—

(a) To include additional property in an application for a

forfeiture order; or
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(b) To include an additional benefit in an application for a
pecuniary penalty order—

unless the Court is satisfied that—

(c) The property or benefit was not reasonably capable of
identification when the application was made; or

(d) Evidence necessary to support the application in relation
to that property or benefit became available only
after the application was made.

(8) Where the application is amended in the manner

described in subsection (2) of this section, the Court shall—

(a) Direct the applicant to serve notice of the amendment on
the person in re?ect of whose conviction the
application was made:

(b) In the case of an application for a forfeiture order, direct
the a[zf)licant to serve notice of the application (as so
amended) on any person whom the applicant has
reason to believe may have an interest in the
additional property included in the application.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 16

12. Making of confiscation order where a person has
absconded—Where a person is, by reason of section 3 (1) (c) of
this Act, treated as having been convicted of a serious offence, a
Court shall not make a confiscation order in respect of that
conviction unless—

(2) The Court is satisfied, on the balance of probabilities, that

the person has absconded; and

Struck Out
r -1
(b) The Court is satisfied, having regard to all the evidence
before the Court, that a reasonable jury, pro erly
instructed, would find the person guilty of the
offence.
L 1

New
| L
(b) The Court is satisfied, beyond reasonable doubt, that the
person is guilty of the offence.
1 I

Cf. Proceeds of Crime Act 1987 (Aust.), s. 17

13. Procedure on application—(1) Where an application
for a confiscation order is made in respect of a person’s
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conviction of a serious offence, the Court may, in determining
the application, take into account—

Struck Out
r -1
(a) Any evidence given in the proceedings against that person
for the offence:
1 q

New
[ L
(a) Any evidence given in the proceedings taken against that
person for the offence, including (but without limiting
the generality of the foregoing)—

() Any documents, exhibits, or other things
connected with the proceedings that the Court
considers relevant:

(ii) Any note or transcript of the evidence admitted
in the proceedings:

L ]

(b) Any sanction imposed pursuant to the person’s conviction
(whether imposed on sentence or prescribed by law),
being a sanction in the nature of a pecuniary penalty
or forfeiture of property.

(2) If an application is made to the Court before which the
person is due to appear for sentence, the Court may defer the
passing of sentence until it has determined the application for
the confiscation order.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 18

Forfeiture Orders

14. Forfeiture orders—(1) On the hearing of an application
for a forfeiture order in respect of a person’s conviction of a
serious offence, the Court may, if it is satisfied that property
specified in the application is tainted property in resgect of the
offence, order that such of the property as is specified by the
Court is forfeited to the Crown.

(2) In considering whether or not to make an order under
subsection (1) of this section in respect of particular property, the
Court may have regard to—

(a) The use that is ordinarily made, or was intended to be

made, of the property; and

(b) Any undue hardship that 1s reasonably likely to be caused

to any person by the operation ofy such an order; and

)
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New
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(ba) The nature and extent of the offender’s interest in the
property (if any), and the nature and extent of any
other person’s interest in it, (if any); and

(c) In addition to the matter referred to section 13 (1} (b} of this
Act, any other matter relating to the nature and
circumstances of the offence or the offender,
including the gravity of the offence.

(3) A Court that makes a forfeiture order against property

may, if it considers that it is appropriate to do so, by order,—

(a) Declare the nature, extent, and value of any person’s
interest in the property; and

(b) Declare that the forfeiture order may, to the extent to

which it relates to the interest, be discharged
pursuant to section 20 of this Act.

4) Where the Court orders that property (other than money)
is forfeited to the Crown, the Court shall specify in the order
the amount that it considers to be the value of the property at
the time the order is made.

(5) Where a Court makes a forfeiture order, the Court may
give such directions as ar« necessary and convenient for giving
effect to the order.

(6) Without limiting the generality of subsection {5) of this
section, where a Court makes a forfeiture order against any
property title to which is passed by registration on a register
maintained pursuant to any New Zealand enactment, the Court
may direct an officer of the Court to do anything reasonably
necessary to obtain possession of any document required to
effect the transfer of the property, and for that purpose may,
by warrant, authorise any such oi%icer to enter and search any
place or thing and seize any such document.

New
| |

(7) Sections 29 to 32 of this Act, so far as applicable and with all
necessary modifications, shall apply in relation to a warrant
issued pursuant to subsection (6) of this section to an ofhcer of
the Court as if it were a warrant issued under section 28 of this
Act to a member of the Police.

l |

Cf. Proceeds of Crime Act 1987 (Aust.), s. 19
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15. Effect of forfeiture order—(1) Where a Court makes a
forfeiture order against property, the property shall vest
absolutely in the Crown to the extent of the interest specified in
the order.

(2) Nothmg in subsection {1) of this section affects the operation
of section 99 of the Land Transfer Act 1952 in relation to a
forfeiture order made in respect of an estate or interest under
that Act.

(8) Where a Court makes a forfeiture order in respect of an
estate or interest in land, the order shall be transmitted by the
Reglstrar of the Court to the District Land Registrar or the
Registrar of Deeds, as the case may be, for the purposes of
registration under the Land Transfer Act 1952 or the Deeds
Registration Act 1908, as the case may require.

(4) Where a Court makes a forfeiture order against any
property,—

(a) Excetpt with the leave of the Court that made the

orfeiture order, the property that is forfeited to the
Crown under the or(i)er shall not be disposed of, or
otherwise dealt with, by or on behalf of the Crown,
until the expl?r of the relevant appeal period; and

(b) On the expiry ot the relevant appeal period, if the
forfeiture order has not been discharged, the
property may be disposed of, or otherwise dealt with,
in accordance with any dxrectxon of the Minister.

5) For the (f)urposes of this section “expiry of the relevant
appeal perio mn relation to a forfeiture order made in
reliance on a person’s conviction of a serious offence, means—

(a) The end of the appeal period in relation to the making of
the forfeiture order; or

(b) The end of the appeal period in relation to the person’s
conviction on which the order is based,—

whichever is the later.

(6) For the purEnses of this section, “appeal period”, in
relatlon to the making of a forfeiture order or the entering of a
person’s conviction, means the period ending—

(a) When the time for brmgmg an appeal against the decision
of the Court expires, if no such appeal has been
brought; or

(b) If an appeal against the decision of the Court has been
brought, when the appeal (lapses or is finally
determined) is finally determined or is withdrawn,
whichever occurs first.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 20
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16. Third parties may apply for relief—(1) Where an
application is made for a forfeiture order, a person who claims
an interest in any of the fproperty specified in the application
may apply, before the forfeiture order is made, to the Court for
an order under section 17 of this Act.

(2) Where a Court makes a forfeiture order against any
property, any person who claims an interest in any of the
property specified in the order may apply to the Court for an
order under section 17 of this Act at any time within the period
of 6 months from the date on which the forfeiture order was
made or such further period as the Court allows on application
made for that purpose either before or after the expiry of that
period of 6 months.

New
| |
24) The person in respect of whose conviction the forfeiture
order is sought or was made may not apply under subsection (1)
or subsection (2) of this section.
l ]

(3) A person on whom notice of the application for a
forfeiture order, or of any amendment to the application, was
served, or who appeared at the hearing of the application, may
not apply under subsection (2) of this section except with the
leave of the Court.

(4) The Court shall not grant leave under subsection (3) of this
section unless there are special reasons for doing so.

(5) Without limiting the generality of subsection (4) of this
section, the Court may grant leave under subsection (3) of this
section if it is satished—

(a) That the applicant had good reason for failing to attend
the hearing of the application for the forfeiture order;
or

(b) Evidence proposed to be adduced by the applicant in
connection with the application under subsection (2) of
this section was not reasonably available to the
applicant at the time of the hearing of the application
for the forfeiture order.

(6) A person who makes an application under subsection (1) or
subsection (2) of this section shall serve notice of the application
on the Solicitor-General, who shall be a party to any
proceedings upon that application.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 21
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17. Court may grant relief to third party—Where a
person applies to the Court under subsection (1) or subsection (2) of
section 16 of this Act in respect of the applicant’s interest in
property, and the Court is satished that—

(a) The applicant was not, in any respect, involved in the
commission of the offence in respect of which
forfeiture of the property is or was sought; and

(b) The applicant acquired the interest in the property in
good faith and for value, without knowing or having
reason to believe that the property was, at the time of
the acquisition, tainted property,—

the Court shall make an order—

(c) Declaring the nature, extent, and value of the applicant’s
interest in the property; and

(d) Either—

(i) Directing the Crown to transfer the interest to
the applicant; or

(ii) Declaring that there is payable by the Crown to
the applicant an amount equal to the value of the
interest declared by the Court; or

(iii) In the case of an application under section 16 (1)
of this Act, directing that the interest shall not be
included in a forfeiture order made in respect of the
proceedings that gave rise to the application.

L g

New
| 1
17. Court may grant relief to third party—(1) Where—
(a) A person applies to the Court under subsection (1) or
subsection (2) of section 16 of this Act in respect of an
interest in proEerty; and
(b) The Court is satished that the applicant’s claim to that
interest is valid,—
the Court shall, subject to subsection (2) of this section, make an
order—
(c) Declaring the nature, extent, and value of the applicant’s
interest in the property; and
(d) Either—
| 1]
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New

| 1

(i) Directing the Crown to transfer the interest to
the applicant; or

(ii) Declaring that there is payable by the Crown to
the applicant an amount equal to the value of the
interest declared by the Court; or

(iii) In the case of an application under section 16 (1)
of this Act, directing that the interest shall not be
included in a forfeiture order made in respect of the
proceedings that gave rise to the application.

(2) The Court may refuse to make an order under subsection

(1) of this section if 1t is satisfied that—

(a) The applicant was, in any respect, involved in the
commission of the offence in respect of which
forfeiture of the property is or was sought; or

(b) If the applicant acquired the interest at the time of or
after the commission of the offence, the applicant did
not acquire the interest in the property in good faith
and for value, without knowing or having reason to
believe that the property was, at the time of the
acquisition, tainted property,—

but nothing m this subsection shall be taken to require such a
refusal.
L 1|

Cf. Proceeds of Crime Act 1987 (Aust.), s. 21 (6)

18. Discharge of forfeiture order on appeal or by
?uashing of conviction—(1) Where a Court makes a
orfeiture order against property in respect of a person’s
conviction of a serious offence, and the conviction is
subsequently quashed, the quashing of the conviction shall
operate to disc ar%e the forfeiture order.

(2) Where a forfeiture order in respect of any property is
discharged as provided in subsection {1) of this section or by a
Court hearing an appeal against the making of the order, the
Solicitor-General shall—

(2) As soon as practicable after the discharge of the order,
serve notice of the discharge of the forfeiture order
on any person the Solicitor-General has reason to
believe may have had an interest in the property
immediately before the making of the order; and

(b) If required to do so by a Court, serve notice of the
discharge of the forfeiture order on any specified
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person or class of persons, in such manner and within
such period as is directed by the Court.

(3) Every notice under subsection {2) of this section shall
include a statement that a person claiming an interest in the
property may apply under subsection (4) of this section for the
transfer of the interest to that person.

(4) Where a forfeiture order is discharged in either of the
ways referred to in subsection (2) of this section, any person
claiming an interest in the property immediately before the
making of the forfeiture orde):r may apply to the Minister, in
writing, for the transfer of the interest to that person.

(5) It the Minister is satisfied that any claim made under
subsection (4) of this section in respect of any interest in property
is valid, the Minister shall,—

(2) If the interest is still vested in the Crown, arrange for the

interest to be transferred to the claimant; or

(b) In any other case, and subject to section 19 of this Act,

arrange for payment to the claimant of an amount
equal to the value of the interest.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 22

New
[ 1
18A. Minister may apply for directions—(1) In any case
where there is any question as to the validity of any claim made
pursuant to section 18 (4) of this Act, the Minister may apply to a
District Court for directions concerning the claim, and the
Court may give such directions in the matter as it thinks just.

(2) Where an application is made under subsection (1) of this

section,—

(2) The Minister shall serve notice of the application on every

erson that the Minister has reason to believe may
Eave an interest in the application:

(b The Court may, at any time before the final
determination of the application, direct the Minister
to serve notice of the application on a specified
person or class of persons, in such manner ang within
such time as the Court thinks fit:

(c) Every person who claims an interest in the application is
entitled to appear and to adduce evidence at the
hearing of the application.

| |
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19. Double benefit not permitted—Where, on any
application made under section 16 of this Act in respect of any
interest in any property, the Court has made an order under
(section 17 (d) (ii)) section 17 (1) (d) (i} of this Act declaring that there
is payable by the Crown to the applicant an amount equal to
the value of the interest declared by the Court, an amount
equal to the amount so declared shall be deducted from any
amount required to be paid, under section 18 (5} (b) of this Act, to
that applicant in respect of that interest.

20. Person may buy back interest in forfeited
property—Where a Court—

(a) Makes a forfeiture order against any property; and

(b) Makes an order under subsection (3) of section 14 of this Act

in respect of an interest in the property,—

the payment to the Crown, while the interest is still vested in
the Crown, of the amount specified in the order under that
subsection as the value of the interest shall operate to discharge
the forfeiture order to the extent to whicﬁ it relates to the
interest, and the Minister shall arrange for the interest to be
transferred to the person in whom it was vested immediately
before the forfeiture order was made.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 33

21. Buying out other interests in forfeited property—
(1) Where—

(a) Any property is forfeited to the Crown under a forfeiture

order; and

(b) An interest in that property is required to be transferred

to any person (in this section called “the purchaser”)
under section 18 (5) or section 20 of this Act or under a
direction given under (section 17 (d) (i}} section 17 (1) (d) (i)
of this Act; and

(c) Immediately before the forfeiture took place, there

existed other interests in that propertg,——
the purchaser may give written notice to each other person
who had such an interest in the property that the purchaser
intends to purchase that other interest from the Crown.

(2) Any person who receives such a notice may, within 21
days after receipt of the notice, lodge a written objection to the
purchase of that interest with the Minister.

(3) Where the purchaser complies with the requirements of
subsection {1) of this section, and, in respect of any other interest
in the property,—
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(2) A written objection to the purchase of the interest is not
lodged with the Minister within the period referred to
in subsection (2) of this section; and

(b) The purchaser pays to the Crown, while that interest is
still vested in the Crown, an amount equal to the
value of that interest,—

the Minister shall arrange for that interest to be transferred to
the purchaser.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 34

Pecuniary Penalty Orders

22. Application—Sections 23 to 27 of this Act apply to—

(a) Benefits that are provided to or derived by a person either
within or outside New Zealand and either before or
after the commencement of this Act:

(b) Property that comes into the possession, or under the
control, of a person either within or outside New
Zealand and either before or after the
commencement of this Act.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 24

23. Pecuniary penalty orders—(1) On the hearing of an
application for a pecuniary penalty order in respect of benefits
derived by a person from the commission of a serious offence,
the Court mayj, if it is satisfied that the person derived benefits
from the commission of that offence,—

(a) Assess, in accordance with sections 25 and 26 of this Act, the

value of the benefits so derived; and

(b) Order the person to pay to the Crown a pecuniary penalty

not greater than the penalty amount.

(2) The penalty amount is the value of the benefits assessed
under sections 25 and 26 of this Act, reduced by—

(2) An amount equal to the value of any property that has

been forteited, or is proposed to be forfeited, to the
Crown under this Part of this Act as proceeds of the
relevant serious offence; and

(b) An amount equal to the value of any pecuniary penalty

that has already been imposed, n respect of the
benefit, under this Act or any other enactment; and

(c)Any further amount which the Court considers

appropriate to take into account, after having regard
to the matter referred to in section 13 (1) (b} of this Act.

%3) A pecuniary penalty order against a person may be
enforced as if it were an order made in civil proceedings
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instituted by the Crown against the person to recover a debt
due by that person to the Crown.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 26 (1)-(5), (9)

24. Variation of pecuniary penalty order—(1) Where—
(a) A Court makes a pecuniary penalty order; and
(b) In calculating the penalty amount, the Court took into
account a forfeiture of, or proposed forfeiture order
in respect of, any property; and
(c) The forfeiture order is discharged on appeal against the
making of the order, or the proceedings for the
proposed forfeiture order terminate without the
proposed order being made,—
the Solicitor-General may apply to the Court for a variation of
the pecuniary penalty order to increase the amount payable to
the Crown by the value of the property taken into account
under section 23 {2) {a) of this Act.
(2) On an atpplication under subsection (1) of this section, the
Court may, if it considers it appropriate to do so, vary the
pecuniary penalty order accordingly.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 26 (6)

25. Assessment of pecuniary penalty—(1) In this section
and in section 26 of this Act, the term ‘“offence period”, in
relation to an application for a pecuniary penalty order in
respect of 2 or more serious offences, means the period
commencing when the earlier or earliest of those offences was
committed and ending when the later or latest of those
offences was committed.

(2) For the purposes of an application for a pecuniary penalty
order, the value of the benefits derived by a person (in this
subsection referred to as the “defendant”) from the
commission of an offence or offences shall be assessed by the
Court having regard to evidence before the Court concerning
all or any of the following matters:

(a) The money, or the value of the property other than
money, that came into the possession or under the
control of—

(i) The defendant; or

(i) Another person at the request or direction of
the defendant—
by reason of the commission of the offence or any of
the offences:

(b) The value of any other benefit provided to—

(i) The defendant; or
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(i) Another person at the request or direction of
the defendant—
by reason of the commission of the offence or any of
the offences:

(c) The value of the defendant’s property—

%1) Where the application relates to a single offence,
before and after the commission of the offence; or

(ii) Where the application relates to 2 or more
offences, before, during, and after the offence period.

8) In calculating, for the purposes of a pecuniary penalty
order, the value of benefits derived by a person from the
commission of an offence or offences, any expenses or
outgoings of that person in connection with the commission of
the offence or offences shall be disregarded.

(4) For the purposes of this section and section 26 of this Act,
where property of a person vests in the Assignee under the
Insolvency Act 1967 by reason of a dperson’s bankruptcy, the
property shall continue to be treated as the property of that
person.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 27 (1), (2), (8), (9)

26. Further provisions relating to assessment of
pecuniary penalty—(1) Where an application for a pecuniary
enalty order is made in respect of a single offence, and
Fevidence is given) the Court is satisfied that the value of the
defendant’s property after the commission of the offence
exceeded the value of the defendant’s property before the
commission of the offence, then, for the purposes of section 25
of this Act, the Court may, subject to subsection (3} of this
section, treat the value of the benefits derived by the defendant
from the commission of the offence as being not less than the
amount of the excess.

(2) Where an application for a pecuniary penalty order is
made In respect o 2 or more offences, and (evidence is given)
the Court is satisfied that the value of the defendant’s property
at any time during or after the offence period exceeded the
value of the defendant’s property before the offence period,
then, for the purposes of section 25 of this Act, the Court may,
subject to subsection (3) of this section, treat the value of the
benefits derived by the defendant from the commission of the
offences as being not less than the amount of the excess.

(3) (Iﬁ after evidence of the kind referred to in subsection (1) or
subsection (2) of this section is given,) Notwithstanding anything in
subsection (1) or subsection (2) of this section, if the defendant
satisfies the Court that the whole or part of the excess was due
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to causes unrelated to the commission of the offence or
offences, the excess or that part of the excess, as the case may
be, shall not be included, for the purposes of section 25 of thus
Act, in the value of benefits derived by the defendant from the
5  commission of the offence or offences.
(4) Where an application for a pecuniary {genalty order is
made in relation to 1 or more drug-dealing oftences,
(a) All the property of the defendant at the time the
application is made; and
10 (b) All the property of the defendant at any time—

(i) Within the ﬂperlod between the day the offence,
or the earliest offence, was committed and the day on
which the application is made; or

(i1) Within t eriod of 2 years immediately before

15 the day on WthE the application is made,—
whichever is the shorter—
shall be presumed unless the contrary is proved, to be E>ro erty
that came into the possession or under the contr the
defendant by reason of the commission of the offence or
20 offences.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 27 (4)-(6)

27. Court may lift corporate veil, etc.—(1)In assessing
the value of benefits derived by a person from the commission
of an offence or offences, the Court may treat as property of

25 that person any property that the Court is satisfied is subject to
the effective control of the person whether or not the person
has—

(a) Any legal or equitable estate or interest in the property; or

(b) Any right, power, or privilege in connection with the

30 property.

(2) Without limiting the generality of subsection {1) of this
section, the Court may have regard to—

(a) Shareholdings in, debentures over, or directorships of, any

company that has an interest (whether direct or
35 indirect) in the pro[)erty, and
(b) Any trust that has a relationship to the property; and
(c) Family, domestic, and business relationships between
persons having an interest in the property, or in
companies of the kind referred to in paragraph (a) of
40 this subsection or trusts of the kind referred to in
paragraph (b) of this subsection, and any other persons.

(3) Where a Court, for the purposes of making a pecuniary
penalty order against a person, treats particular property as
that person’s property under subsection (1) of this section, the
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Court may, on a;})lplication by the Solicitor-General, make an
order declaring that the property is available to satisfy the
order.

(4) Where a Court declares that property is available to
satisfy a pecuniary penalty order,—

(a) The pecuniary penalty order may be enforced against the
property as if the property were the property of the
person against whom the order is made; an

(b) A restraining order may be made in respect of the
property as if the property were property of the
person against whom the order is made.

(56) Where the Solicitor-General applies for an order under
subsection (3) of this section that property is available to satisfy a
pecuniary penalty order against a person,—

(a) The Solicitor-General shall serve notice of the application

on that person and on any person whom the Solicitor-
General has reason to believe may have an interest in
the property; and

(b) That person and any person who claims an interest in the
Eroperty may appear and adduce evidence at the

earing of the application.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 28

PART III
SEARCH WARRANTS
Issue of Search Warrants

28. Warrant to search and seize tainted property—
(1) Any District Court Judge who, on an application in writing
made on oath, is satisfied that there are reasonable grounds for
believing that there is in or on any place or thing any property
that is tainted property in respect of a serious offence may issue
a search warrant in respect of that tainted property.

(2) An application for a warrant under subsection (1) of this
section may be made only by a commissioned ofhicer of the
Police.

(3) A District Court Judge shall not issue a warrant under
subsection (1) of this section unless the application contains, or
the applicant otherwise supplies to the Judge, such information
as the Judge requires concerning the grounds on which the
warrant is sought.

(4) A warrant may be issued under subsection (1) of this section
in relation to tainted property whether or not an information
has been laid in respect of the relevant serious offence, but
where an information has not been laid in respect of that
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offence at the time when the application for the warrant is
made, the District Court Judge shall not issue a warrant unless
the Judge is satisfied that an information will be laid in respect
of the offence within 48 hours of the issue of the warrant.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 36

29. Form and content of search warrant—(1)Eve
warrant issued under section 28 of this Act shall be in the
prescribed form.

(2) Every warrant issued under section 28 of this Act shall be
directed to any member of the Police by name, or to any class
of members of the Police specified in the warrant, or generally
to every member of the Police.

(3) Every warrant issued under section 28 of this Act shall be
subject to such sFecial conditions (if any) as the District Court
Judge may specity in the warrant.

(4) Every warrant issued under section 28 of this Act shall
contain the following particulars:

(a) The place or thing that may be searched pursuant to the

warrant:

(b) The offence or offences in respect of which the warrant is
issued:

(c) A description of the kind of property that is authorised to
be seized:

(d) The period during which the warrant may be executed,
being a period not exceeding 14 days from the date
of issue:

(e) Any conditions specified by the Judge pursuant to
subsection (3) of this section.

80. Powers conferred by warrant—(1) Subject to any
special conditions specified in the warrant pursuant to section
29 (3) of this Act, every warrant issued under section 28 of this
Act shall authorise the member of the Police executing the
warrant—

(a) To enter and search the place or thing specified in the
warrant at any time by day or night during the
currency of the warrant; and

(b) To use such assistants as may be reasonable in the
circumstances for the purpose of the entry and
search; and .

(c) To use such force as is reasonable in the circumstances for
the purposes of effecting entry, and for breaking open
anything in or on the place searched; and
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(d) To search for and seize any property of the kind described
in the warrant that the person executing the warrant
believes on reasonable grounds to be tainted property
in respect of the relevant serious offence.

(2) Every person called upon to assist any member of the
Police executing a warrant issued under section 28 of this Act
shall have the powers described in paragraphs (c) and (d) of subsection
(1) of this section.

(3) If a member of the Police, in the course of executing a
warrant issued under section 28 of this Act, finds any property
that the member of the Police believes, on reasonable grounds,
to be—

(a) Tainted property in respect of a serious oftence other than

an offence specified in the warrant; or

(b) Tainted property in relation to any offence sEeciﬁed in
the warrant, although not of a kind specified in the
warrant,—

the warrant shall be sufficient authority to seize that property if
the member of the Police believes on reasonable grounds tﬁat
seizure is necessary to prevent the loss, destruction, or
concealment of the property.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 36 (3), (4), (8), (9)

31. Person executing warrant to produce evidence of
authority—Every member of the Police executing any warrant
issued under section 28 of this Act—

(a) Shall have that warrant with him or her; and

(b) Shall produce it on initial entry and, if requested, at any

subsequent time; and

(c) Shall, if requested at the time of the execution of the

warrant or at any subsequent time, provide a copy of
the warrant within 7 days after the request is made.

82. Notice of execution of warrant—Every member of
the Police who executes a warrant issued under section 28 of this
Act shall, not later than 7 days after the seizure of any property
pursuant to that warrant, give to the owner or occupier of the
place or thing searched, and to every other person whom the
member of the Police has reason to believe may have an
interest in the property seized, a written notice specifying—

(2) The date and time of the execution of the warrant; and

(b) The identity of the person who executed the warrant; and

(c) The property seized under the warrant.
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33. Commissioner of Police to hold property—Where
property is seized pursuant to a warrant issued under section 28
of this Act, the Commissioner of Police shall arrange for the
property to be kept until it is dealt with in accordance with
another provision of this Act.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 39

Dealing With Seized Property

34. Return of seized property—(1) Subject to subsections (2)
to (4) of this section and to sections 35 and 36 of this Act, where
any property is seized pursuant to a warrant issued under section
28 of this Act, the property shall be returned to the person
from whose possession it was seized not later than 14 days after
the date on which it was seized.

(2) Subject to sections 35 and 36 of this Act, where—

(a) Any property is seized pursuant to a warrant issued under

section 28 of this Act; and

(b) At the time when the property was seized, an information

had not been laid in respect of a relevant serious
offence; and

(c) No such information is laid within 48 hours after the time

when the property was seized,—
the Commissioner o?Police shall arrange for the property to be
returned to the Eerson from whose possession it was seized as
soon as practicable after that period of 48 hours has expired.

(3) Subject to sections 35 and 36 of this Act, where—

(a) Any property is seized pursuant to a warrant issued under

section 28 of this Act; and

(b) Either—

(i) Before the property was seized, a person had
been convicted of a relevant serious offence or an
information had been laid in respect of a relevant
serious offence; or

(ii) An information was laid in respect of a relevant
serious offence within 48 hours after the time when
the property was seized; and

(c) No forfeiture order has been made against the property

within the period of 14 days after the property was
seized,—
the Commissioner of Police shall arrange for the property to be
returned to the person from whose possession it was seized as
soon as practicable after the period of 14 days has expired.
(4) Where—
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(a) Any property has been seized pursuant to a warrant
issued under section 28 of this Act; and
(b) An application for a restraining order or a forfeiture order
is made in respect of the property and refused; and
(c) The property is in the possession of the Commissioner of
Police at the time the application is refused,—
the Commissioner of Police shall arrange for the property to be
returned to the person from whose possession it was seized as
soon as practicable after the refusal.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 40 (3), (4), (8)

35. Retention of seized property where forfeiture order
or restraining order made—(1) Where—

(a) Any property is seized pursuant to a warrant issued under

section 28 of this Act; and

(b) But for this subsection, the Commissioner of Police would
be required, pursuant to subsection (2) or subsection (3) of
section 34 of this Act, to arrange for any property to be
returned to a person as soon as practicable af%,er the
end of a particular period; and

(c) Before the end of that period, a restraining order is made
in relation to the property,—

the following provisions shall apply:

(d) If the restraining order girects the Ofhcial Assignee to
take custody and control of the property, the
Commissioner of Police shall arrange for the property
to be given to the Official Assignee in accordance
with that order:

(€) If the (Court that made the restraining order) High Court has
made an order under subsection (2) of this section in
relation to the property, the Commissioner of Police
shall arrange for the property to be kept until it is
dealt with in accordance with this Act.

(2) Where a restraining order is made in relation to property
within the period referred to in subsection (1) (c} of this section,
the Commissioner of Police may apply to the (Court that made
the restraining order) High Court f}(l)r an order that the
Commissioner retain possession of the property, and the Court
may, if it is satisfied that there are reasonable grounds for
believing that the property may afford evidence of the
commission of a relevant offence, make an order that the
Commissioner may retain the property for so long as the
property is required as evidence of the commission of that
offence.
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(3) Where a forfeiture order is made in respect of any
property that is in the possession of the Commissioner of Police
pursuant to section 33 of this Act, the Commissioner shall deal
with the property as required by the order.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 40 (5), (6), (9)

36. Application for return of seized property—
(1) Where any property has been seized pursuant to a warrant
1issued under section 28 of this Act, any person who claims an
interest in the property may apply to a District Court for an
order that the property be returned to the person.

(2) An application may be made under subsection (1) of this
section at any time before the property is returned or otherwise
dealt with in accordance with any of the provisions of sections 34
and 35 of this Act.

(3) Where any person makes an application under subsection
(1) of this section in respect of any property, and the Court is
satisfied that—

(a) The ap(flicant is entitled to possession of the property;

an

(b) The property is not tainted property in relation to a

relevant serious offence; and

(c) The person in respect of whose conviction, charging, or

proposed charging the property was seized has no
interest in the property,—
the Court shall order the Commussioner of Police to arrange for
the property to be returned to the applicant.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 40 (1), (2)

PART IV
RESTRAINING ORDERS
Applications for Restraining Orders

37. Application for restraining order—(1) Where a
person (in this section and sections 40, 41, and 45 of this Act
referred to as the “defendant”)—

(a) Has been convicted on indictment of a serious offence; or

(b) Has been, or is about to be, charged with a serious

offence,—
the Solicitor-General (or a Crown Solicitor may apply to the
appropriate) may apply to the High Court for a restraining order
under section 39 of this Act.
f(2) A restraining order may be sought and made in respect
0 —

(a) Specified property of the defendant; or
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(b) All the pro(g)erty of the defendant (including property
acquired after the making of the order); or

(c) All the proger;y of the defendant (including property
acquired after the making of the order) other than
sgeciﬁed property; or

(d) Specihied property of a person other than the defendant.

Struck Out
r . |

(3) For the purposes of this section, the appropriate Court is
the Court before which the person in respect of whose
conviction, charging, or proposed charging the restraining
order is sought was tried on indictment or is liable to be tried
on indictment.

[ i |

Cf. Proceeds of Crime Act 1987 (Aust.), s. 43 (1)

38. Notice of application—Subject to section 38a of this
Act, where an application is made for a restraining order
against property,—

(a) The applicant shall serve notice of the application on—

(i) The owner of the property; an

(i) Any other person the applicant has reason to
believe may have an interest in the property; and

(ili) The Official Assignee, in any case where the
applicant seeks an order of the kind referred to in
section 39 (1) (b} of this Act; and

(b) The Court may, at any time before the final

determination of the application, direct the applicant
to serve notice of the application on a specified
person or class of persons, in such manner and within
such time as the Court thinks fit; and

(c) The owner of the property and any other person who

claims an interest in the property are entitled to
appear and to adduce evidence at the hearing of the
application.

Cf. Proceeds of Crime Act 1987 (Aust.), ss. 45, 46

New
f ]

38a. Ex parte application for restraining order—
(1) Notwithstanding section 38 of this Act, where an application
1s made for a restraining order against property, the Court
i J
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New
| ]
may, if the Solicitor-General so requests, consider the
application without notice having been given in accordance
with that section if the Court is satished that proceeding
without notice is necessa to prevent the (festruction,
concealment, or disposal of the property.

(2) Notwithstanding anything in section 60 (1) of this Act but
subject to subsection (3) of this section, a restraining order

anted by virtue of subsection (1) of this section ceases to be in
orce at the end of the period of 7 days commencing on the
date on which it is made.

(3)If, before a restraining order granted by virtue of
subsection (1) of this section in respect of any property would
otherwise expire under subsection (2) of this section, an
apﬁlication is made for a restraining order against that property
(whether or not the af)plication also relates to any other
property), being an application that is to be heard on notice,
the first-mentioned restraining order shall continue in force
until the application is finally disposed of.

(4) Where an application to which subsection (3) of this section
applies is made, it shall be the duty of the Solicitor-General to
prosecute the application with all due diligence, and if that is
not done the Court may, on the application of ani party to the
proceedings, order that the proceedings be struck out.

(5) Where an application to which subsection (3) of this section
applies is made, the Court shall, so far as it is practicable and
consistent with the interests of justice, ensure that the
application is dealt with speedily.

6) The provisions of this Act shall apply to a restraining
order made by virtue of subsection (1) of this section as if it were
a restraining order made on notice, except that—

(a) Section 60 (1), section 60 (3) (g), and section 61 shall not apply:

(b) Section 60 (3) (c} and (d) shall be read as if for the expression

“subsection (1) of this section” there were substituted
the expression “section 38a of this Act”.

(7) On the expiry of a restraining order made by virtue of
subsection (1) of this section, any ancillary order made under
section 44 of this Act in relation to that order shall cease to be in
force.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 45
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Granting of Restraining Orders

39. Court mag' make restraining order—(1) Where an
application is made to {a Court) the High Court for a restraining
order against any property, the Court may, subject to sections 40
and 41 of this Act, by order,—

(a) Direct that the property, or such part of the property as is
specified in the order, is not to be disposed of or
otherwise dealt with by any person except as
provided in the order; (or{ and

(b) If the Court is satisfied that it is desirable to do so, direct
the Official Assignee to take custody and control of
the property, or of such part of the property as is
specified in the order.

(2) A restraining order against a person’s property may be
made subject to such conditions as the Court thinks fit, which
conditions may include, but are not limited to, conditions which
make provision for meetin%, out of the property included in the
order, all or any of the following:

(a) The reasonable living expenses of the person and the

person’s dependants, if any:

(b) The person’s reasonable business expenses:

(c) The person’s reasonable expenses in defending any
criminal proceedings (including any proceedings
under this Act):

(d) Any specified debt incurred by the person in good faith:

(e) Any other expense allowed by the Court.

(8) In determining whether or not to make provision of the
type described in subsection {2) of this section, the Court shall
have regard to the ability of the person to meet the expense or
debt concerned out of property that is not subject to a
restraining order.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 43 (2)-(4)

40. Grounds for making restraining order—(1) Where
an application under section 37 of this Act seeks a restraining
order against specified property of the defendant, the Court
shall not make an order against the property unless the Court is
satisfied that there are reasonable grounds for believing that—

(a) The property is tainted property in relation to the

relevant serious offence; or

(b) The defendant derived a benefit, directly or indirectly,

from the commission of the offence.

(2) Where an application under section 37 of this Act seeks a
restraining order against all the property of the defendant or
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against all the property of the defendant other than specified
property, the Court shall not make an order against the
property unless the Court is satished that there are reasonable
grounds for believing that the defendant derived a benefit,
directly or indirectly, from the commission of the offence
concerned.

(3) Where an application under section 37 of this Act seeks a
restraining order against specified property of a person other
than the defendant, the Court shall not make an order against
the property unless the Court is satisfied that there are
reasonable grounds for believing that—

(a) The property is tainted property in relation to the

relevant serious offence; or

(b) The dproperty is subject to the effective control of the

efendant, and the defendant derived a benefit,
directly or indirectly, from the commission of the
offence.

(4) In determining, for the purposes of subsection (3) (b) of this
section, whether there are reasonable grounds to believe that
property is subject to the effective control of the defendant, the
Court may have regard to the matters referred to in section 27 (2)
of this Act.

(5) Subject to subsections (1) to (3) of this section, the Court may
make a restraining order in respect of property whether or not
the Court considers there is a risk of the property being
disposed of, or otherwise dealt with, in such a manner as would
defeat the operation of this Act.

6) (A Court) The Court shall not make a restraining order
unless the application contains, or the applicant otherwise
supplies to the Court, such information as the Court requires
concerning the grounds on which the order is sought.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 44 (5)-(9)

41. Restraining orders where defendant not charged
with or convicted of offence—(1) Where an application is
made for a restraining order and the defendant has not been
convicted of the offence to which the application relates, the
Court shall not make a restraining order unless the Court is
satished that there are reasonable grounds for believing that
the defendant committed the offence.

(2) Where an application is made for a restraining order and
the defendant has not been charged with the offence to which
the application relates, the Court shall not make a restraining
order unless it is satisfied that the defendant will be charged
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with the offence or a related offence within 48 hours of the
making of the order.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 44 (3), (4)

42. Undertakings as to damages or costs—(1) For the

purposes of an application under section 37 of this Act,—

(2) The Solicitor-General may, on behalf of the Crown, give
to the Court such undertakings with respect to the
payment of damages or costs, or both, in relation to
the making or operation of the restraining order as
are required by the Court; and

(b) The Court may decline to make a restraining order if the
Crown fails to give to the Court such undertakings
with respect to the payment of damages or costs, or
both, as the Court considers appropriate.

New
| L
(2) Any money payable by the Crown in satisfaction of any
undertaking tgiven under subsection (1) of this section shall be
paid out of the Crown Bank Account without further
appropriation than this section.
| ]

Cf. Proceeds of Crime Act 1987 (Aust.), s. 44 (10), (11)

43. Notice of restraining orders—Where a restraining
order is made against a person’s property, the applicant shall
serve notice of the order on that person.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 47

Further Orders

44. Further orders—(1) Where (a Court) the Court makes a
restraining order against any property, the Court may, at the
time it makes the order or at any later time, make such
ancillary orders in relation to the property as the Court
considers appropriate.

(2) Without limiting the generalitg of subsection (1) of this
section, the Court may, under that subsection, make any one or
more of the following orders:

(a) An order varying the property to which the restraining

order relates:

(b) An order varying any condition to which the restraining

order is subject:

(c) An order for the examination of—
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(i) Any person whose property is subject to the
restraiming order; or

?i) Any other person,—
betore the Court or the Registrar of the Court
concerning the nature and location of any property to
which the restraining order relates:

(d) An order with respect to the carrying out of any
undertaking given by the Crown under section 42 of
this Act:

(e) Where the restraining order directs the Official Assignee
to take custody and control of property,—

ﬂg) An order regulating the manner in which the
Official Assignee may exercise his or her powers or
perform his or her duties under the restraining order:

(ii) An order determining any question relating to
the property, including any question relating to the
liabilities of the owner of the property or the exercise
of the powers, or the performance of the duties, of
the Ofhicial Assignee:

New
| 1
iia) An order for the examination, before the
Official Assignee, of any person whose property is
subject to the restraining order, or any other person,
concerning the nature and location of the property:
| |

(iii) An order directing the owner of the property to
furnish to the Official Assignee, within the time
specified in the order, a statement on oath setting out
such particulars of the property of that person as the
Court thinks fit.

(3) An order under subsection (1) of this section may be made
on application by—
(a) The Solicitor-General {or a Crown Solicitor); or
(b) The person whose property is subject to the restraining
order; or
(c) Where the restraining order directs the Official Assignee
to take custody and control of property, the Official
Assignee; or
(d) With the leave of the Court, any other person.
(4) A person who makes an application under subsection (3) of
this section in relation to a restraining order shall serve notice
of that application on each other person who is entitled, by
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virtue of that subsection, to make an application under this
section in relation to the restraining order.

New
| 1

(5) No person shall be excused from answering any question,
or furnishing any information, when required to do so pursuant
to an order made pursuant to paragraph (c) or paragraph (e) (iia) or
paragraph (e) (iii) of subsection (2) of this section, on the ground that
compliance with that requirement could or would tend to
incriminate that person or subject that person to any penalty or
forfeiture.

6) Every examination by the Official Assignee pursuant to an
order made pursuant to subsection (2] (e} (iia) of this section is a
judicial proceeding within the meaning of section 108 of the
Crimes Act 1961 (which relates to perjury).

] ]

Cf. Proceeds of Crime Act 1987 (Aust.), ss. 48 (1), (2), 58 (1)

45. Application for exclusion of interest from
restraining order—Where a person having an interest in
property that is subject to a restraining order applies to the
Court under section 44 of this Act for variation of the order to
exclude the person’s interest from the order, the Court shall
grant the application if,—

(a) Where the applicant is not the defendant, and the
restraining order was made pursuant to section 40 (3)
of this Act, the Court is satishied that—

(i) The interest is not tainted property; and
(i) Either—

(A) The applicant’s interest in the property is not
subject to the eflective control of the
defg:ndant; or

(B) A pecuniary penalty order cannot be made
against the defendant:

(b)In any other case where the applicant is not the
defendant, the Court is satished that the interest is
not tainted property:

(c) Where the applicant is the defendant, the Court is
satisfied that—

(i) The interest is not tainted property; and
(1) A pecuniary penalty order cannot be made
against the defendant:

5
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(d) In any case, the Court is satisfied that it is in the public
interest to do so, having regard to all the
circumstances, including,—

(i) Any hardship that is reasonably likely to be
caused to any person if the interest remains subject to
the restraining order:

(ii) The gravity of the offence:

(ii1) The likelihood that the interest will be subject
to a forfeiture order or be required to satisf;f a
pecuniary penalty order.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 48 (3)

Struck Out
r -1

46. Admissibility of evidence given in course of
examination—Where any person is examined before a Court
or a Registrar of a Court pursuant to an order made pursuant
to section 44 (2) (c) of this Act, a statement or disclosure made by
the person in answer to a question put in the course of the
examination is not admissible against that person in any civil or
criminal proceedings, except—

(a) A proceeding tor giving false evidence in the course of the

examination; or

(b) Proceedings on an application for a restraining order, a

forfeiture order, or a pecuniary penalty order.
L g

New
{ L

46. Admissibility of evidence—Where—

(a) Any person is examined before the Court, or a Registrar
of the Court, or the Official Assignee, pursuant to an
order made pursuant to paragraph (c) or paragraph (e) (iia) of
subsection (2) of section 44 of this Act; or

(b) Any person is required, pursuant to an order made
pursuant to section 44 (2) (e) (iii} of this Act, to furnish to
the Official Assignee a statement on oath,—

no statement or disclosure made by the person in answer to a
question put in the course of the examination (where paragraph
(a) of this section applies), and no such statement so furnished
(where paragraph (b) of this section applies), shall be admissible
against that person in any civil or criminal proceedings,
except—

| |
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New

[ ]
(c) A proceeding for giving false evidence in the course of the
examination or, as the case may require, for making
any false statement in any statement so furnished; or
(d) Proceedings on an application for a restraining order, a

forfeiture order, or a pecuniary penalty order.
| ]

Cf. Proceeds of Crime Act 1987 (Aust.), s. 48 (6)

Operation of Restraining Orders

47. Powers of Official Assignee—Where the Official
Assignee is given a direction under section 39 (1} (b) of this Act in
relation to any property, the Official Assignee may do anything
that is reasonably necessary to preserve tﬂe property,
including—

(a) Taki é_, or becoming a party to, any civil proceedings

affecting the property; and

(b) Ensuring that the property is insured; and

(c) If the property consists, in whole or in part, of securities

or investments, realising or otherwise dealing with
the securities or investments; and

(d) If the property consists, in whole or in part, of a business,

doing anything that is necessary or convenient for
carrying on the business.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 43 (6)

48. Official Assignee to discharge pecuniary penalty

order—(1) Where—

(a) A pecuniary penalty order is made against a person (in
this subsection referred to as “the defendant”) in
reliance on the defendant’s conviction of a serious
offence; and

(b) Either—

(i) At the time when the pecuniary penalty order is
made, the Official Assignee has custody and control
of property under a restrainin or(fclar made, in
relation to the offence or a related offence, against—

(A) Property of the defendant; or

(B) Property of another person in relation to
which an order under section 27 (3) of this
Act is made; or
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(ii) A restraining order is subsequently made
against—
(A) Property of the detendant; or
(B) Property of another person in relation to
which an order under section 27 (3) of this
Act is in force—
in relation to the offence, and that restraining order
includes a direction that the Official Assignee take
custody and control of the property,—
the Court making the pecuniary penalty order or, as the case
may be, the restraining order may include in that order a
direction that the Official Assignee pay to the Crown, out of
(¢that property) such of that property as the Court specifies, in
accordance with this section, an amount equal to the amount
payable under the pecuniary Fenalty order.

(2) Subject to section 56 of this Act, where the Ofhcial
Assignee is given a direction under subsection (1) of this section in
relation to any property, the Official Assignee shall, as soon as
practicable after the expiry of the relevant appeal period,—

(a) If the property is money,—

(i) Apply the money in payment of the (fees payable
to) costs recoverable by the Official Assignee under
section 58 of this Act in relation to the restraining
order; and

(i) Subject to subsection (3) of this section, pay the
remainder of the money to the Crown; and

(b) If the property is not money,—

(i) Sell or otherwise dispose of the pro(ferty; and

(i1) Apply the proceeds of the sale or disposition in
payment of the (fees payable to) costs recoverable by
the Official Assignee under section 58 of this Act in
relation to the restraining order; and

(iil) Subject to subsection (3) of this section, pay the
remainder of those proceeds to the Crown.

New
| 1
(2a) Notwithstanding anything in subsection (2) of this section,
in no case shall the amount applied under paragraph {(a} (i) or
paragraph (b} (i} of that subsection exceed the amount payable
under the pecuniary penalty order.
| ]

(3) Where the money or proceeds referred to in paragraph (a) i)
or paragraph (b) (iiij of subsection (2) of this section (exceeds the
pecuniary penalty), together with the amount applied in
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payment of the costs recoverable by the Official Assignee under
section 58 of this Act, exceed the amount payable under the
pecuniary penalty order, the excess shall be paid to the person
whose property was subject to the restraining order.

(4) For the purposes of this section, “expiry of the relevant
appeal period”, in relation to a pecuniary penalty order made
in reliance on a person’s conviction of an offence, means—

(a) The end of the appeal period in relation to the making of

the pecuniary penalty order; or

(b) The end of the appeal period in relation to the person’s

conviction on which the order is based,—
whichever is the later.

(5) For the purposes of this section, “appeal period”, in
relation to the making of a pecuniary penalty order or the
entering of a person’s conviction, means the period ending—

(a) When the time for bringing an appeal against the decision

of the Court expires, if no such appeal has been
brought; or

(b) If an appeal against the decision of the Court has been

brought, when the appeal (lapses or is finally
determined) is finally determined or is withdrawn,
whichever occurs first.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 49 (1), (2), (6), (7),
(9)-(11)

49. Further provisions relating to discharge of
pecuniary penalty order—(1) For the purposes of enabling
the Official Assignee to comply with a direction by a Court
under section 48 (1) of this Act, the Court may, at any time,
appoint an officer of the Court or any other person to execute
any deed or instrument in the name of a person who owns or
has an estate, interest, or right in such of the property under
the Official Assignee’s control as the Court specifies and to do
anything necessary to give validity and operation to the deed or
instrument.

(2) The execution of the deed or instrument by the person so
appointed has the same force and validity as if the deed or
instrument had been executed by the person who owned or
had the estate, interest, or right in the property.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 49 (3), (4)

50. Payment to Crown discharges pecuniary penalty
order—(1) Where the Official Assignee, in accordance with a
direction under section 48 (1) of this Act, pays money to the
Crown in respect of the liability of a person under a pecuniary
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penalty order, the person’s liability under the order shall, to the
extent of the payment, be discharged.

New

(2) Where—

(a) A pecuniary penalty order is made against a person in
reliance on that person’s conviction of a serious

offence; and

(b) A restraining order, in relation to that offence or a related
offence, is or has been made against property of that
person, or against property of another person in
relation to which an orger under section 27 (3) of this
Act is, or has been, made,—

any amount applied under paragraph (a) (i) or paragraph (b} (ii) of
section 48 (2) of this Act in payment of any costs recoverable by
the Official Assignee under section 58 of this Act in relation to
the restraining order shall, for the purposes of subsection (1) of
this section, be deemed to be money paid to the Crown in
respect of the liability of the first-mentioned person under the

pecuniary penalty order.
|

Cf. Proceeds of Crime Act 1987 (Aust.), s. 49 (8)

51. Official Assignee to discharge forfeiture order—

(1) Where—

(a) A Court makes a forfeiture order against any property;

and

(b) At the time when the forfeiture order is made, the Official
Assignee has custody and control of that property
under a restraining order,—

the Minister may direct the Ofhcial Assignee—

(c) To retain the property until the expiry of the relevant
appeal period referred to in section 15 of this Act; and

(d) On the expiry of that relevant appeal period,—

(i) If the Froperty is money, to apply the money in

payment o

the (fees payable to) costs recoverable by

the Ofhcial Assignee under section 58 of this Act in

relation to the restraining order; or

(i) If the property is not money,—
(A) To sell or otherwise dispose of the property;

and

(B) To apply the proceeds of the sale or
disposition in payment of the (fees payable

to)

costs

recoverable

by

the Ofhcial
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Assignee under section 58 of this Act in
relation to the restraining order; and
(¢) To pay the remainder of the money or proceeds to the
Crown.
(2) Any direction given under subsection (1) of this section shall
be subject to the provisions of sections 16 to 21 of this Act.
(3) Nothing in this section limits the power of the Minister to
give directions under section 15{4) of this Act relating to the
disposition of property that is subject to a forfeiture order.

52. Charge on property subject to restraining order—
(1) Where—

(a) A pecuniary penalty order is made against a person in
reliance on the person’s conviction of a serious
offence; and

(b) A restraining order, in relation to the offence or a related
offence, is or has been made against—

(1) Property of the defendant; or
(i1) Property of another person in relation to which
an order under section 27 (3} of this Act is, or has been,
made,—
then, upon the making of the later of the orders, there is
created, by force of this section, a charge on the property to
secure the payment to the Crown of the amount payable under
the pecuniary penalty order.

(2) Where a charge is created by subsection (1) of this section
on property of a person, the charge ceases to have effect in
respect of the property—

(a) Upon the quashing of the conviction in reliance on which

the pecuniary penalty order was made; or

(b) Upon payment to the Crown of the amount payable
under the pecuniary penalty order, where that
payment is made in satisfaction of that order; or

(c) Upon the discharge of the pecuniary penalty order or the
restraining order by a Court hearing an appeal
against the making of the order; or

(d) Upon the person becoming a bankrupt; or

(e) Upon the sale or disposition of the property,—

(i) Pursuant to an order under section 48 of this Act;
or

(ii) By the owner of the property with the consent
of the Court that made the pecuniary penalty order;
or

(i) If the Ofhcial Assignee was directed to take
custody and control of the property, by the owner of
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the property with the consent of the Offcial
Assignee; or

(f) Upon the sale of the property to a purchaser in good faith
for value who, at the time of purchase, has no notice
of the charge,—

whichever occurs first.

(8) A charge created by subsection (1) of this section on

property—

(a) Is subject to every encumbrance to which the property
was subject immediately before the charge was
created and that would, apart from this subsection,
have priority over the charge; but

Struck Out
r =1
(b) Has priority over all other encumbrances; and
L ]
New

| |
(b) Has priority over all other encumbrances, except where—
(i) By virtue of prior registration under the
provisions of any enactment, another encumbrance is
entitled to priority over the charge; and
(i) The person claiming priority by virtue of that
prior registration proves that at the time when that
person acquired, or became entitled to, the benefit of
the encumbrance under which that person claims,
that person had no notice of the charge; and
| ]
(c) Subject to subsection (2} of this section, is not affected by
any change of ownership of the property.
Cf. Proceeds of Crime Act 1987 (Aust.), s. 50 (1)~(3)

53. Registration of charge created by restraining
order—(1) Where a charge is created by section 52 of this Act
on property of a particular kind, and the provisions of any New
Zealand enactment provide for the registration of title to, or
charges over, property of that kind, the applicant for the
pecuniary penalty order secured by that charge may cause the
charge to be registered under the provisions of that enactment.

(2) If the charge is registered under subsection (1) of this
section, a person who purchases or acquires an interest in the

property after the registration of the charge shall, for the
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purposes of section 52 (2) {f) of this Act, be deemed to have notice
of the charge at the time of the purchase or acquisition.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 50 (4)

54. Registration of restraining orders—(1) Where a
restraining order applies to property of a particular kind, and
the provisions of any New Zealand enactment provide for the
registration of title to, or charges over, property of that kind,
the authority responsible for administering those provisions
shall, if requested to do so by the applicant for the restraining
order, record on the register the particulars of the restraining
order.

(2) If the particulars are so recorded on the register, any
person who subsequently deals with the property shall, for the
purposes of section 55 of this Act, be deemed to have notice of
the restraining order at the time of the dealing.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 51

55. Contravention of restraining orders—(1)Every
person commits an offence who, knowing that a restraining
order has been made in respect of property, disEoses or
otherwise deals with the property in contravention of the order.

(2) Every person who commits an offence against this section
is liable on conviction on indictment,—

(a) In the case of an individual, to imprisonment for a term

not exceeding (2) 5 years or a fine not exceeding

$20,000:
(b) In the case of a body corporate, to a fine not exceeding
$60,000.
Cf. Proceeds of Crime Act 1987 (Aust.), s. 52

New
| |

55a. Disposition or dealing may be set aside—
(1) Where—
(a) A restraining order is made in respect of property; and
(b) The property is disposed of, or otherwise dealt with, in
contravention of the order; and
(c) The disposition or dealing was either not for sufficient
consideration or not in favour of a person who acted
in good faith,—
the Solicitor-General may apply to the High Court for an order
that the disposition or d)éaling be set asic?e.
| ]
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New
[ |
(2) On any application made under subsection (1) of this section
in relation to a disposition or dealing, the Court may make an
order—
(a) Settin%lthe disposition or dealing aside as from the day on
which the disposition or dealing took place; or
(b) Setting the disposition or dealing aside as ffom the day of
the order, and declaring the respective rights of any
persons who acquired interests in the prcg)erty on or
after the day on which the disposition or dealing took
place and before the day of the order.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 52 (2), (3)
| ]

56. Bankruptcy—(1) Where, after the Official Assignee has
been directed by an order under section 48 (1) of this Act to pay
an amount to the Crown out of property of a person, the
Official Assignee is given notice in writing of the filing of a
creditor’s petition against the person under section 23 of the
Insolvency Act 1967, the Official Assignee—

(a) Shall refrain from taking action to sell or dispose of the

]froperty pursuant to that direction; and

(b) Shall not pay the Crown any money pursuant to that

direction,—
until the petition has been withdrawn, or has been disposed of.

(2) Where—

(a) Property of a person is in the custody and control of the
Ofhcial Assignee in accordance with a restraining
order; and

(b) The person becomes bankrupt,—
the property shall cease to be in the custody and control of the
Ofhcial Assignee under this Act and shall be deemed to be
vested in the Assignee of the bankrupt’s property under section
42 of the Insolvency Act 1967.

(3) Notwithstanding anything in section 87 (2) of the
Insolvency Act 1967, a pecuniary penalty order made against
any person shall be provable in the bankruptcy of that person.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 53

57. Official Assignee not liable for payment of rates,
etc., on property subject to restraining order—The
Official Assignee is not personally liable for the payment of any
rates, land tax, or other statutory charge imposed by or under
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any enactment in respect of property in the custody and
control of the Official Assignee pursuant to a restraining
order—

(a) Excest where the rates, land tax, or statutory charge fall
ue on or after the date of the restraining order; and
(b) Where paragraph (a) of this subsection applies, only to the
extent of (the rents) any rents and profits received by
the Official Assignee in respect of the property on or

after that date.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 54 (3)

New
| i

57A. Indemnity for Official Assignee—(1) The Official
Assignee, and every person to whom the Ofhcial Assignee
delegates any of the Ofhicial Assignee’s functions, duties, and
powers under this Act, shall be indemnified by the Crown in
respect of any liability relating to the exercise or performance,
or purported exercise or performance, or omission to exercise
or perform, any function, duty, or power conferred or imposed
on the Official Assignee by or under this Act, unless it is shown
that the exercise or performance, or purported exercise or
performance, or omission to exercise or perform, the function,
duty, or power was in bad faith.

(2) Any money required for the purposes of this section shall
be paid out of the Crown Bank Account without further
appropriation than this section.

(3) The indemnity conferred by subsection (1) of this section
extends to legal costs incurred in defending a proceeding.

Cf. 1989, No. 11, s. 63
| J
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58. Fees payable to Official Assignee—Where the Ofhcial
Assignee—
(a) Takes custody and control of property pursuant to a
restraining order; and
(b) Complies with—
(i) Any direction given under section 48 (1) of this Act
in respect of that property; or
(i) Any direction given pursuant to section 51 of this
Act in respect of that property,—
L g
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the Official Assignee shall be entitled to receive, in respect of
the exercise of the Ofhcial Assignee’s functions under this Act
in respect of that property, such fees as may be prescribed.

L q

New
| |

58. Costs recoverable by Ofhicial Assignee—(1) Where

the Official Assignee—

(a) Takes custody and control of property pursuant to a
restraining order; and

(b) Complies with—

(i) Any direction given under section 48 (1) of this Act
in respect of that property; or
(ii) Any direction given pursuant to section 51 of this
Act in respect of that property,—
the Ofhicial Assignee shall be entitled to recover, in accordance
with section 48 (2} or section 51 (1} {d) of this Act, in respect of the
exercise or performance, by the Official Assignee or any
delegate of the Official Assignee, of functions, duties, or powers
under this Act in respect of that property, such costs as may be
prescribed or provided for in regulations made under this Act.
(2) For the purposes of subsection (1) of this section, the costs
that may be prescribed or provided for in regulations made
under this Act include—

(a) Costs, charges, and expenses properly incurred or payable
by or on behalf of the Official Assignee in connection
with the exercise or performance, by the Official
Assignee or any delegate of the Ofhcial Assignee, of
functions, duties, or powers under this Act in respect
of the property:

(b) Proper remuneration for the exercise or performance, by
the Ofhcial Assignee or any delegate of the Official
Assignee, of functions, duties, or powers under this
Act in respect of the property.

L ]

Cf. Proceeds of Crime Act 1987 (Aust.), s. 55

Revocation and Termination of Restraining Orders

59. Revocation of restraining order—(1) Where (a) the
High Court has made a restraining order against a person’s
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property, the Court may, on application by that person, revoke
the order if—

(a) The person gives to the Court satisfactory undertakings

concerning the person’s property; or

(b) Where the order was made in respect of that person’s

conviction of a serious offence or the alleged
commission by that person of a serious offence, the
person gives to the Court satisfactory security for the
payment of any pecuniary penalty that may be
imposed on the person under this Act in respect of
the offence or a related serious offence.

(2) A person who makes an application under subsection (1) of
this section in relation to a restraining order shall serve notice
of that application on the Solicitor-General and, where the
order directed the Official Assignee to take custody and control
of the property, the Official Assignee.

Cf. Proceeds of Crime Act 1987 (Aust.) ss. 56, 58 (2)

60. Duration and termination of restraining order—
(lt) Subject to subsections (2} and (3) of this section and to section 61
of this Act, every restraining order shall expire at the end of the
period of 6 months after the making of the order, and, on the
expiry of a restraining order, that order, and any ancillary
order made under section 44 of this Act in relation to that order,
shall cease to be in force.

(2) Where a restraining order is made in reliance on the
proposed char%ing of a person with a serious offence, the order
sha.ﬁ) cease to be m force at the end of the period of 48 hours
after the making of the order if the person has not been
charged with the offence, or a related serious offence, before
the period expires.

(3) Where a restraining order is made—

(a) In reliance on a person’s conviction of a serious offence or

the charging of a person with such an offence; or

(b) In reliance on the proposed charging of a person with a
serious offence and the person is, within the period of
48 hours after the making of that order, charged with
the offence or a related serious offence,—

the followinfg provisions shall apply:

(c)If, before the order would otherwise expire under
subsection (1) of this section, the charge is withdrawn
and the person is not charged with a related serious
offence lgy the time the charge is withdrawn, the
restraining order shall cease to be in force when the
charge is withdrawn:
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(d)If, before the order would otherwise expire under
subsection (1) of this section, the person is acquitted of
the charge or the conviction is quashed and the
person has not been charged with a related serious
offence by the time of the acquittal or quashing, the
restraining order shall cease to be in force when the
acquittal or quashing occurs:

(e) If a Court makes a confiscation order in reliance on the
person’s conviction of the offence or a related serious
offence, and the confiscation order is satisfied or
otherwise ceases to be in force, the restraining order
shall cease to be in force when that order is satished
or otherwise ceases to be in force, unless, at that
time,—

(i) An afpplication for another confiscation order in
respect of the person’s conviction of the offence or a
related serious offence awaits determination; or

(ii) Another confiscation order in reslpect of the
person’s conviction of the offence or a related serious
offence is in force:

() If a Court refuses an application for a confiscation order
made in reliance on the person’s conviction of the
offence or a related serious offence, the restraining
order ceases to be in force when the Court refuses the
application unless, at that time,—

(i) An afpplication for another confiscation order in
respect of the person’s conviction of the offence or a
related serious offence awaits determination; or

(i) Another confiscation order in reslpect of the
person’s conviction of the offence or a related serious
offence is in force:

(g) If, before the restraining order would otherwise expire
under subsection (1) of this section, an application is
made to (a) the High Court under section 61 of this Act
for an order extending the period of operation of the
restraining order, and the application is granted, the
restraining order shall cease to be in force at such
time as is specified in the Court’s order under that
section.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 57 (1), (2)

61. Extension of operation of restraining order—
(1) Where (a Court) the High Court has made a restraining order
against a person’s property, the Solicitor-General (or a Crown
Solicitor) may, before that order expires under section 60 (1) or
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(section 60 (2) (g)) section 60 (3) {g) of this Act, apply to that Court
for an extension, or a further extension, of the period of
operation of the restraining order.

(2) Where an application is made under subsection (1) of this
section, and the restraining order is still in force, the Court
may, by order, extend the operation of the restraining order
for a period not exceeding 6 months if the Court is satisfied
that there are reasonable grounds for believing—

(2) That a forfeiture order will still be made in respect of the

property or part of the property; or

(b) That a pecuniary penalty order will still be made against

the person 1 respect of whose conviction or alleged
commission of a serious offence the restraining order
was made.

(3) On making any order under subsection (2} of this section,
the Court may give any additional directions it considers
appropriate in relation to the operation of the restraining order,
including a direction specifying whether all or part of the
property is to remain subject to the restraining order during the
extended period of operation.

(4) An applicant for an order under subsection (2) of this
section shall serve notice of the application on any person
whose property is the subject of the application, and that
person shall be entitled to appear and to adduce evidence at
the hearing of the application.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 57 (3), (4)

PART V
INFORMATION GATHERING POWERS
Interpretation

62. Interpretation—(1) In this Part of this Act, unless the
context otherwise re(iuires,—
“Bankers’ books” means any accounting records used in
the ordinary course of banking:
“Property-tracking document”, in relation to a drug-
dealing offence, means—

(a) A document relevant to identifying, locating, or
quantifying property of a person who committed the
offence; or

(b) A document relevant to identifying, locating, or
quantifying tainted property in relation to the
offence.
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Production Orders

63. Application for production order—&l) A
commissioned officer of the Police may apply to a Judge ot the
High Court for a production order under section 64 of this Act in

5 any case where—

(a) Either—
(i) A person has been convicted of a drug-dealing

offence; or

(ii) The ofhicer has reasonable grounds for believing
10 that a person has committed a drug-dealing offence;

and
(b) The officer has reasonable grounds for believing that a
person has }l)qc;isession or control of one or more
property-tracking documents in relation to the

15 offence.

(2) Every application under this section shall be made in
writing and on oath, and shall contain the following particulars:

(a) The grounds on which the application is made:

(b) A description of the document or documents production

20 of which is sought:

(c) A description of the property or type of property to which
the document or documents are believed to relate:

(d) The reasons why it is considered necessary to obtain a

roduction order in relation to the identification,

25 ocation, or quantification of that property.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 66 (1)

64. Court maX make production order—(1) Where an
application is made under section 63 of this Act to a Judge of the
High Court for a production order against a person, the Judge

30 may, subject to subsection (4) of this section and to sections 674 and
678 of this Act, make an order that the person—

(a) Produce to a member of the Police any specified
document or class of documents of the kind referred
to in section 63 (1) (b) of this Act that are in the person’s

35 possession or control; or

(b) Make available to a member of the Police, for inspection,
any specified document or class of documents of that
kind that are in the person’s possession or control—

if the Judge is satisfied that there are reasonable grounds for

40 making the order.

(2) AJu(}fC shall not make an order under subsection (1) of this

section unless the application contains, or the applicant
otherwise supplies to the Judge, such information as the Judge
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requiﬁ“es concerning the grounds on which the application is
sought.

(?% Where, on an application under section 63 of this Act for a
production order in respect of an offence, the Judge is satisfied
that there are reasonable grounds to believe that—

(a) The person who was convicted of the offence, or who is
believed to have committed the offence, derived a
benefit, directly or indirectly, from the commission of
the offence; and

(b) Property specified in the application is subject to the
effective control of that person,—

the Judge may, having regard to the matters referred to in
section 27(2) of this Act, treat any document relevant to
identifying, locating, or quantifying that property as a property-
tracking document in relation to the offence for the purposes of
this section.

(4) An order under subsection (1) {a) of this section shall not be

made in respect of bankers’ books.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 66 (2)-(6)

65. Time and place of production—A production order
requiring a person to produce or make available any document
to a member of the Police—

(a) Shall specify (the time) when the document is to be

produced or made available:

(b) May specify—

(i) The place where the document is to be produced
or made available:

(ii) The member of the Police to whom the
document is to be produced or made available.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 66 (7), (8)

66. Powers and duties of police officers under
production order—(1) A member of the Police to whom a
document is produced or made available for inspection in
accordance with a production order under section 64 of this Act
may do one or more of the following:

(a) InsEect the document:

(b) Take extracts from the document:

(c) Make copies of the document:

(d)In the case of an order under subsection (1)(a) of that
section, retain the document for as long as is
reasonably necessary for the purposes of this Act.
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(2) Where a member of the Police retains a document
pursuant to a production order, the member of the Police shall,
on request by the person to whom the order was addressed,—

(a) Give the person a copy of the document certified by the

member of the Poﬁce, in writing, to be a true copy of
the document; or

(b) Permit the person to inspect, take extracts from, and

make copies of, the document.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 66 (9)-(11)

67. Production order to operate notwithstanding any
other enactment or rule of law—(1) Subject to sections 67a
and 678 of this Act, section 64 of this Act applies notwithstanding
any enactment, or any rule of law, that obliges any person to
maintain secrecy in relation to, or not to disclose, any matter,
and any compliance with an order made under (that section)
section 64 of this Act is not a breach of the relevant obligation of
secrecy or non-disclosure or of the enactment or rule of law by
which the obligation is imposed.

(2) Subject to sections 67a and 678 of this Act, no person shall
be excused from producing or making available any document,
when required to do so by a production order,—

(a) On the g,round that the production of that document
could or would tend to incriminate that person or
subject that person to any penalty or forfeiture; or

(b) On the ground of any other privilege that could otherwise
be claimed by that person in relation to the
production of t{;e document in any proceedings in a
Court.

(3) Where a person produces or makes available a document
pursuant to a Froduction order, neither the production or
making available of the document, nor any information,
document, or thing obtained as a consequence of the
production or making available of the document, is admissible
against that person in any criminal proceedings except for an
offence against section 69 of this Act.

(4) For the purposes of subsection (3) of this section,

roceedings on an application for a restraining order, a
Forfeiture order, or a pecuniary penalty order are not criminal
proceedings.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 66 (12)-(14)
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67A. Production order not to override certain
enactments—Nothing in section 64 or section 67 of this Act
overrides—
(a) Sections 13 to 15 of the Inland Revenue Department Act
1974; or
(b) Section 37 of the Statistics Act 1975; or
(c) Section 105 of the Reserve Bank of New Zealand Act
1989.

678. Legal g)rofessional J)rivilege—(l) Nothing in section 64
or section 67 of this Act shall require any legal practitioner to
disclose anz privileged communication.

(2) For the purposes of this section, a communication is a
privileged communication only if—

()It is a confidential communication, whether oral or

written, passing between—

(i) A legal practitioner in his or her professional
capacity and another legal practitioner in such
capacity; or

(i) A legal practitioner in his or her professional
capacity and his or her client,—
whether made directly or indirectly through an agent
of either; and

(b) It is made or brought into existence for the purpose of

obtaining or giving legal advice or assistance; and

(c) It is not made or brought into existence for the purpose of

committing or furthering the commission (IF some
illegal or wrongful act.

(3) Where the information or document consists wholly of
payments, income, expenditure, or financial transactions of a
specified person (whether a legal practitioner, his or her client,
or any other person), it shall not be a privileged communication
if it 1s contained in, or comprises the whole or part of, any
book, account, statement, or other record prepared or kept by
the legal practitioner in connection with a trust account of the
legal practitioner within the meaning of section 2 of the Law
Practitioners Act 1982.

(4) Where any person refuses to disclose ar(?l information or
document on the ground that it is a privileged communication
under this section, the Commissioner of Police or that person
may apply to a Judge of the High Court for an order
L |
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determining whether or not the claim of privilege is valid; and,
for the purposes of determining any such application, the Judge
may require the information or document to be produced to
him or her.

(5) For the purposes of this section the term “legal
practitioner” means a barrister or solicitor of the High Court,
and references to a legal practitioner include a firm in which he
or she is a partner or is Eeld out to be a partner.

Cf. 1990, No. 51, s. 24

68. Variation of production orders—(1) Where a Judge
of the High Court makes an order under section 64 (1) (a) of this
Act, the person against whom the order is made may apply to
the Judge or to another Judge of the High Court for variation of
the order.

(2) Where, on hearing any application made under subsection
(1) of this section by any person in respect of any document, the
Judge is satisfied tKat the document 1s essential to the business
activities of the person, the Judge may vary the production
order in respect of that document so that the order requires the
document to be made available for inspection in accordance
with section 64 (1) (b) of this Act.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 67

69. Failure to comply with production order—(1) Every
person commits an offence against this section who, being a
person against whom a production order is made,—

(a) Fails, without reasonable excuse, to comply with the

order; or

(b) In purported compliance with the order, produces or

makes available to a member of the Police a
document which the person knows is false or
misleading in a material particular, where that person
fails to indicate to the member of the Police the
respect in which the document is false or misleading.

(2) Every person who commits an offence against this section
is liable on summary conviction,—

(a) In the case of an individual, to imprisonment for a term

not exceeding 6 months or a fine not exceeding
$5,000:
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(b) In the case of a body corporate, to a fine not exceeding
$20,000.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 68

Monitoring Orders

70. Monitoring orders—(1) A Judge of the High Court
may, on the application of a commissioned officer of the Police,
make an order directing a financial institution to supply to the
Commissioner of Police information obtained by the institution
about transactions conducted through an account held by a
particular person with the institution.

(2) A Judge may make a monitoring order only if the Judge is
satisfied that there are reasonable grounds for believing that
the person in respect of whom the order is sought—

(a) Has committed, or is about to commit, a drug-dealing

offence; or

(b) Has benefited directly or indirectly, or is about to benefit

directly or indirectly, from the commission of a drug-
dealing offence.

(8) Every monitoring order shall specify—

(a) The name or names in which the account is believed to be
held; and

(b) The class of information that the institution is required to
supply; and

(c) The minner in which the information is to be supplied;
an

(d) The period for which the order is to be in force.

(4) A monitoring order shall apply in relation to transactions
conducted during the period specified in the order (being a
period commencing not earlier than the day on which notice of
the order is given to the financial institution and ending not
later than 8 months after the day of the order).

(5) A reference in this section to a transaction conducted
through an account includes a transaction through the facility
of a safety deposit box.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 73 (1)-(6), (8)

71. Failure to comply with monitoring order—Every
financial institution commits an offence and is liable on
summary conviction to a fine not exceeding $20,000 if, where
that financial institution has been given notice of a monitoring
order, that financial institution—

(a) Fails, without reasonable excuse, to comply with the

order; or
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(b) Knowingly supplies information that is false or misleading
in purported compliance with the order.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 73 (7)

New

[ 1

71A. Compliance  with monitoring order not
actionable—(1) No proceedings, civil or criminal, shall lie
a%ainst any financial nstitution or any other person by reason
of that financial institution’s or that person’s compliance with a
monitoring order.

(2) Nothing in subsection (1) of this section applies in respect of
proceedings for an offence against section 71 of this Act.
L J

72. Monitoring order not to be disclosed—(1) A financial
institution that is, or has been, subject to a monitoring order
shall not disclose the existence or the operation of the order to
any person except—

(a) The Commissioner of Police or a member of the Police
who is authorised by the Commissioner to receive the
information; or

(b) An officer or agent of the institution, for the purpose of
ensuring compliance with the order; or

(c) A barrister or solicitor, for the purpose of obtaining legal
advice or representation in relation to the order.

(2) No person referred to in paragraph (a) of subsection (1) of this
section to whom disclosure of the existence or operation of a
monitoring order has been made shall disclose the existence or
operation of the order except to another person of the kind
referred to in that subsection, for the purpose of the
performance of the first-mentioned person’s duties.

(3) No person referred to in paragraph (b) of subsection (1) of this
section to whom disclosure of the existence or operation of a
monitoring order has been made shall disclose the existence or
operation of the order except to another person of the kind
referred to in that subsection, for the purpose of ensuring that
the order is complied with or obtaining legal advice or
representation in relation to the order.

(4) No person referred to in paragraph (c} of subsection (1) of this
section to whom disclosure of the existence or operation of a
monitoring order has been made shall disclose the existence or
operation of the order except to a person of the kind referred
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to in that subsection for the purpose of giving legal advice or
making representations in relation to the order.

(5) Nothing in subsections (1) to {4) of this section shall prevent
the disclosure of the existence or operation of a monitoring
order in connection with, or in the course of, proceedings
before a Court.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 74 (1)-(4)

73. Offence to disclose existence or operation of
monitoring order—Every fperson who knowingly contravenes
agy of subsections {1) to {4) of section 72 of this Act commits an
oftence and is liable on summary conviction,—

(a) In the case of an individual, to imprisonment for a term
not exceeding 6 months or a fine not exceeding
$5,000:

(b) In the case of a body corporate, to a fine not exceeding
$20,000.

PART VI
MISCELLANEOUS PROVISIONS
Appeals

74. Appeals—(1) In this section, “relevant conviction”, in
relation to a forfeiture order, a pecuniary penalty order, or an
order under section 27 (3} of this Act, means the conviction of a
serious offence which was relied on to support the order.

(2) A person who has an interest in property against which a
forfeiture order is made may appeal against that order as if the
order were a sentence imposed on that person in respect of the
relevant conviction.

(3) A person aﬁainst whom a pecuniarfy enalty order is
made may appeal against that order as it the or(ﬁ:r were a
sentence imposed on the person in respect of the relevant
conviction.

(4) Where a Court makes a pecuniary penalty order and
makes an order under section 27 (3) of this Act declaring that
certain property is available to satisfy the order, a person who
has an interest in that property may appeal against the order
under section 27 (3) of this Act as if the order were a sentence
imposed on the person in respect of the relevant conviction.

(5) The Solicitor-General may appeal against a forfeiture
order, a pecuniary penalty order, or an order under section 27 (3)
of this Act, or against the refusal of a Court to make any such
order, as if the order or refusal were a sentence imposed in
respect of the relevant conviction.
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(6) Where an aptplication is made to a Court for an order
under section 17 of this Act, the applicant or the Solicitor-
General may appeal against the wﬁole or any part of the
decision of the Court on that application as if the decision were
a sentence imposed,—

(a) In the case of an appeal by the applicant, on the ap{:licant
in respect of the conviction in respect of which a
forfeiture order is sought or has been made:

(b) In the case of an appeal by the Solicitor-General, in
respect of the conviction in respect of which a
for}f?eiture order is sought or has been made.

l |

Cf. Proceeds of Crime Act 1987 (Aust.), s. 100

Struck Out
r . |

75. Procedure on appeal—(1) An appeal under section 74 of
this Act against a forfeiture order or a pecuniary penalty order
or an order under section 27 (3) of this Act, or against the refusal
of a Court to make any such order, shall be made to the Court
of Appeal, and the provisions of Part XIII of the Crimes Act
1961 shall, with all necessary modifications, apply as if the
appeal were an appeal under section 383 of that Act.

(2)On an appeal under section 74 of this Act against a
forfeiture order, a pecuniary penalty order, or an order under
section 27 (3) of this Act, the order may be confirmed,
discharged, or varied.

L g

New
| |

75. Procedure on appeal—(1) An appeal under section 74 of
this Act shall be made to the Court of Appeal, and the
provisions of Part XIII of the Crimes Act 1961 shall, with all
necessary modifications, apply as if the appeal were an appeal
under section 383 of that Act.

(2) On any appeal under section 74 of this Act, the Court of
Appeal may confirm the decision or order or refusal appealed
against, or vary it, or set it aside and make such other order or
| ]
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New
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decision as the Court of Appeal thinks ought to have been
made in the first place.
| |

Miscellaneous Provisions

76. Dealings with forfeited property—(1) Every person
commits an offence against this section who, knowing that a
forfeiture order has been made in respect of any property
(being property title to which is passedp by registration on a
register maintained pursuant to any New Zealand enactment),
and knowing that the forfeiture order remains in force,
disposes of or otherwise deals with the property before the
Crown’s interest in the property has been registered in the
manner required by law.

(2) Every person who commits an offence against this section
is liable on conviction on indictment,—

(a) In the case of an individual, to imprisonment for a term
not exceeding (2) 5 years or a fine not exceeding
$20,000:

(b) In the case of a body corporate, to a fine not exceeding
$60,000.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 97

77. Standard of proof—Subject to section 12 of this Act, any
question of fact to be determined by a Court or a Judge on an
application under this Act is to be determined on the balance of
probabilities.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 99

New
| ]

77a. Delegation by Official Assignee—(1) The Official
Assignee may from time to time delegate to any person or
persons (being the Deputy Official Assignee for New Zealand or
any Official Assignee or Deputy Assignee appointed under the
State Sector Act 1988) all or any of the functions, duties, and
powers conferred or imposed on the Official Assignee by or
under this Act.

(2) Every delegation under this section shall be in writing.
| |
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(3) No delegation under this section ﬂother than a delegation
to the Deputy Official Assignee) shall include the power to
delegate under this section.

(4) The power of the Ofhicial Assignee to delegate under this
section does not limit any power of delegation conferred on the
Ofhcial Assignee by any other Act.

(5) Subject to any general or special directions given or
conditions imposed fv)y the Ofhcial Assignee, a person to whom
any functions, duties, or powers are delegated under this
section may exercise or perform any functions, duties, or
powers so delegated to that person in the same manner and
with the same effect as if they had been conferred or imposed
on that person directly by this section and not by delegation.

(6) Every person ﬁl;ﬂporting to act pursuant to any delegation
under this section shall, in the absence of proof to the contrary,
be presumed to be acting in accordance with the terms of
delegation.

(7) Any delegation under this section may be made—

(a) Subject to such restrictions and conditions as the Official

Assignee thinks fit:

(b) Either generally or in relation to any particular case or

class of cases.

(8) No delegation under this section shall affect or prevent
the exercise or performance of any function, duty, or power by
the Official Assignee, nor shall any such delegation affect the
responsibility of the Official Assignee for the actions of any
person acting under the delegation.

(9) Any person purporting to exercise or gerform any
function, duty, or power of the Ofhicial Assignee by virtue of a
delegation under this section shall, when required to do so,
prodguce evidence of that person’s authority to exercise or
perform the function, duty, or power.

778. Revocation of delegations—(1) Every delegation
under section 77a of this Act shall be revocable in writing at will.

(2) Any such delegation, until it is revoked, shall continue in
force according to its tenor, even though the Official Assignee
by whom it was made may have ceased to hold office, and shall
continue to have effect as if made by the successor in office of
the Ofhcial Assignee.
| I




62 Proceeds of Crime

78. Costs—Where—
(a) A person brings or appears in proceedings under this Act
in order—
((11) To prevent a forfeiture order or restraining
order being made against ﬁroperty of the person; or
(ii) To have property of the person excluded from a
forfeiture order or restraining order; and
(b) The person is successful in the proceedings; and
(c) The Court is satisfied that the person was not involved in
the commission of the offence in respect of which the
order was sought or made,—
the Court may order the Crown to pay all the costs incurred by
the person in connection with the proceedings or such part of
those costs as the Court thinks fit.

Cf. Proceeds of Crime Act 1987 (Aust.), s. 101

79. Regulations—The Governor-General may from time to
time, by Order in Council, make regulations for all or any of
the following purposes:

(a) Prescribing the forms of applications, notices, and other
documents for the purposes of this Act, and requiring
the use of such forms:

(b) Prescribing the procedure for the service of notices and
other documents for the purposes of this Act, and
providing for service to be dispensed with in such
circumstances as are specified in the regulations:

Struck Out
r o |
(c) Prescribing the fees payable to the Official Assignee under
section 58 of this Act:
L i |

New
i |
(c) Prescribing or providing for the costs recoverable by the
Official Assignee under section 58 of this Act:
| |

(d) Providing for such other matters as are contemplated by
or are necessary for giving full effect to this Act and
for its due administration.

80. Rules of procedure—The Governor-General may from
time to time, by Order in Council, make rules regulating the
practice and procedure of Courts in proceedings under this Act.

10

15

20

25

30

35



10

Proceeds of Crime 63

81. Operation of other laws not affected—Nothing in this
Act limits or restricts the operation of any other enactment
providing for the forfeiture of property or the imposition of a
pecuniary penalty.

82. Summary Proceedings Act 1957 amended—Part II of
the First Schedule to the Summary Proceedings Act 1957 is
hereby amended by inserting, after the item relating to the Post
Office Act 1959 (as inserted by section 237 (2) of that Act), the
following item:

“The Proceeds of 55 Contravention of restraining
Crime Act 1990 orders
76  Dealings with forfeited
property.”

WELLINGTON, NEw ZEALAND: Published under the authority of the
New Zealand Government—1991
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