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Judicial Conduct Commissioner and
Judicial Conduct Panel

1 Title
This Act is the Judicial Conduct Commissioner and Judicial
Conduct Panel Act 2004.
2 Commencement
This Act comes into force on a date to be appointed by the
Governor-General by Order in Council; and | or more Orders
in Council may be made appointing different dates for differ-
ent provisions and different purposes.
Struck out
I 1
Subpart 1—Preliminary provisions
L I
New
[ |
Preliminary provisions
New (majority)
[ !
2A  Overview of process
(1) A diagrammatic overview of the process established by this
Part is set out in Schedule 1AA.
(2) The diagram is intended as a guide only.
L _
3 Purpose

The purpose of this Part is to {enhance the public confidence

in the integrity of the judicial system) {enhance public confi-

dence in, and to protect the impartiality and integrity of, the
judicial system) by—

(a) providing a robust investigation process to {inform
decisions) <{enable informed decisions to be made)
about the removal of Judges from office:

(b) establishing an office for the receipt and assessment of
complaints about the conduct of Judges:
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(¢) providing a fair process that recognises and protects the
requirements of judicial independence and natural
justice.

Interpretation
In this Act, unless the context otherwise requires,—

Struck out (majority)

Commissioner means a Judicial Conduct Commissioner
appointed under section 6

complaint or complaint about a Judge—
(a) means a complaint under section 10 about the conduct of
a Judge; and
(b) includes—
(i)  a {complaint referred) {referral made) under
section 11(2) by the Attorney-General; and
(ii) a complaint initiated under section 11(3) by the
Commissioner

Head of Bench means,—

New (majority)

(aa) in relation to the Supreme Court, the Chief Justice:
J

(a) in relation to the Court of Appeal, the President of the
Court of Appeal:

(b) inrelation to the High Court, the Chief {Justice) (High
Court Judge): T

(¢) inrelation to the Employment Court, the Chief Judge of
the Employment Court:

(d) inrelation to the Courts Martial Appeal Court, the Chief
Justice:

(e) in relation to a District Court, the Chief District Court
Judge:

(f) in relation to the Environment Court, the Principal
Environment Judge:

(g) inrelation to the Maori Land Court, the Chief Judge of
the Maori Land Court
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Judge—
(a) means—

New (majority)

(ia) a Judge of the Supreme Court; or

(1)  aJudge of the Court of Appeal; or
(1)  aJudge or an Associate Judge of the High Court;
or

(iii) a Judge of the Employment Court; or
(iv) a Judge of the Courts Martial Appeal Court; or
(v) a District Court Judge; or
(vi) a Judge of the Environment Court; or
(vii) a Judge of the Maori Land Court; and

(b) includes a person who holds office as a temporary
Judge, temporary Associate Judge, or acting Judge of
any of those courts; but

(c) does not include a retired Judge or a former Judge

New (majority)

I

Judicial Conduct Commissioner or Commissioner means a
Judicial Conduct Commissioner appointed under section 6
|

Judicial Conduct Panel or Panel means a Judicial Conduct
Panel appointed under section 20(1).

5 This Part binds the Crown
This Part binds the Crown.

Struck out

Subpart 2—Judicial Conduct Commissioner
Provisions relating to Commissioner
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New

Judicial Conduct Commissioner

(D)
(2)

3)

(4)

(1)

(2)

Judicial Conduct Commissioner
An office called the Judicial Conduct Commissioner is
established.

The Commissioner is appointed by the Governor-General on
the recommendation of the House of Representatives.

Before a recommendation may be made under subsection (2),
the Attorney-General must consult the Chief Justice about the
proposed appointment and must advise the House of Repre-
sentatives that the Chief Justice has been consulted.

A person is not to be regarded as being employed in the
service of the Crown for the purposes of the State Sector Act
1988 or the Government Superannuation Fund Act 1956
solely because of his or her appointment as the Commissioner.

Compare: <1988 No 2 s 4;> Judicial Officers Act 1986 s 5 (NSW)

Functions and powers

The functions of the Commissioner are—

(a)  to receive complaints about Judges and to deal with the
complaints in the manner required by this Act:

(b)  to conduct preliminary examinations of complaints:

(c) in appropriate cases, to recommend that a Judicial Con-
duct Panel be appointed to inquire into {a complaint)
{any matter or matters concerning the conduct of a
Judge).

It is not a function of the Commissioner to challenge or call

into question the legality or correctness of any instruction,

direction, order, judgment, or other decision given or made by

a Judge in relation to any legal proceedings.

The Commissioner has all the powers necessary for carrying
out his or her functions.

Compare: Judicial Officers Act 1986 s 14 (NSW)

Duty to act independently
The Commissioner must act independently in carrying out his
or her functions.
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(1)

(2)

Other provisions relating to Commissioner
Part 1 of Schedule 1 applies in relation to the Commissioner.

Complaints about Judges

{Scope of Commissioner’s jurisdiction:) Which
complaints must be dealt with

The Commissioner must receive and deal with every com-
plaint made under this section about the conduct of a Judge
regardless of whether the subject matter of the complaint
arises in the exercise of the Judge’s judicial duties or
otherwise.

The Commissioner must receive and deal with a complaint
even though the subject matter of the complaint constitutes or
may constitute a criminal offence (whether or not dealt with,
or being dealt with, by a court).

The Commissioner must deal with a complaint by—

(a) taking the steps set out in section 13; and

(b)  conducting a preliminary examination under section 14;
and

(c)  taking any other appropriate steps set out in sections 15 to
18.

New (majority)

(3A)

|
If different persons make separate complaints about the same
matter, the Commissioner may deal with those complaints
together under sections 13 to 18.

Struck out (majority)

4)

The Commissioner must treat as a complaint—

(a) any matter referred under section 11(2) by the Attorney-
General:

(b) any matter initiated under section 11(3) by the
Commissioner.

3)

This section is subject to section 34.
Compare: Judicial Officers Act 1986 s 15 (NSW)
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11
(1

(2)

(3)

Who may complain
Any person may make a complaint under section 10 about the
conduct of a Judge.

The Attorney-General may refer to the Commissioner any
matter {relating toy {or matters concerning) the conduct of a
Judge.

The Commissioner may, on his or her own initiative, {con-
sider) (treat as a complainty any matter {relating to) {or
matters concerning) the conduct of a Judge.

New (majority)

4)

I
The power conferred by subsection (3) includes (without limita-
tion) the power to treat as a single complaint under sections 13
to 18 different complaints about, or a series of matters con-
cerning the conduct of, the same Judge even if the Commis-
stoner has previously dealt with any of those complaints or
matters.

12
(1)

(2)

(3)

“4)

Compare: Judicial Officers Act 1986 ss 15, 16 (NSW)

How to complain

A complaint about a Judge must be made to the Commissioner

and—

(a)  be in writing; and

(b) identify the Judge who is the subject of the complaint;
and

(c) identify the complainant; and

(d) state the subject matter of the complaint.

The Commissioner may require a complainant to complete a

statutory declaration setting out the matters in subsection (1)(b)

to (d).

The Commissioner must give reasonable assistance to any

person who wishes to make a complaint to assist that person to

meet the requirements of this section.

Subsections (1) to (3) do not apply to a complaint initiated by

the Commissioner.

Compare: Judicial Officers Act 1986 s 17 (NSW)
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Commissioner must acknowledge complaint and deal
with it promptly

Struck out {majority)

1
(1)

1
The Commissioner must, without delay, send an acknowl-
edgement of a complaint to the complainant (if any) and give
a copy of the complaint to the Judge who is the subject of the

complaint.
I

New (majority)

(1)

(1A)

(1B)

I

Without delay after receiving a complaint, the Commissioner

must—

(a) send a written acknowledgement to the complainant (if
any); and

(b) send to the Judge who is the subject of the complaint a
written notification of the complaint.

The Commissioner may send a copy of the complaint to the
Judge.
The Judge is entitled to request and receive a copy of the

complaint.
|

()

(3)

(4)

(&)

The Commissioner must deal with a complaint as soon as
practicable after receiving it.

Subsections (1) <and (2)> <, (1R), and (2)> are subject to subsections
(4) and (5).

If the Commissioner is satisfied, following consultation with
the relevant Head of Bench, that {giving a copy of the com-
plaint to the Judge) {notifying the Judge of the complaint)
under subsection (1) (({or sending the Judge a copy of it under
subsection (1A)))) could prejudice any court proceedings, the
Commissioner may defer that step.

If the Commissioner is satisfied, following consultation with
the relevant Head of Bench, that the matter being or to be
{considered) {dealt with) by the Commissioner is being
dealt with by a court or that for any other reason the Commis-
sioner should defer {consideration of) {dealing with) the
complaint, the Commissioner may defer {its consideration)
{dealing with it).
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14
(1)

(%)

15

(1)

Commissioner must conduct preliminary examination
The Commissioner must conduct a preliminary examination
of each complaint and form an opinton as to whether—

(a) the subject matter of the complaint, if substantiated,
could warrant consideration of the removal of the Judge
from office; or

(b) there are any grounds for dismissing the complaint
under section 15(1).

In the course of the preliminary examination, the Commis-
sioner {musty {may) seek the Judge’s response to the
complaint.

In conducting a preliminary examination, the Commissioner
must act in accordance with the principles of natural justice.

For the purpose of a preliminary examination, the Commis-

sioner may—

(@) <initiate) {make) any inquiries into the complaint that
he or she thﬁappropriate:

(b)  obtain any court documents (including, for example, the
transcript of a hearing) that are relevant to an inquiry
under paragraph (a):

(c)  consult the Head of Bench.

Having completed the preliminary examination and formed

the opinion required by subsection (1), the Commissioner must

take 1 of the following steps:

(a)  dismiss the complaint (section 15); or

(b)  refer the complaint to the Head of Bench (section 16); or

(¢) recommend that the Attorney-General {refer the com-
plaint t0) <{appoint) a Judicial Conduct Panel {to
inquire into any matter or matters concerning the con-
duct of a Judge) (section 17).

Compare: Judicial Officers Act 1986 s 18 (NSW)

Commissioner must dismiss complaints that fail to meet

required threshold

The Commissioner must dismiss the complaint if he or she is

of the opinion that—

(a) the complaint is not within the Commissioner’s juris-
diction; or
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cl 15 Judicial Conduct Panel
Struck out {(majority)
I 1
(b) the complaint does not warrant consideration of
removal of the Judge from office; or
L 1
(c) the complaint has no bearing on judicial functions or
judicial duties; or
(d)  the requirements of sections 11 and 12 have not been met;
or
(e) the complaint is frivolous, vexatious, or not in good
faith; or
(f)  the subject matter of the complaint is trivial; or
Struck out (majority)
| | 1
(g) the complaint relates to the exercise of a judicial or
other function that is or was subject to appeal or review
rights; or
L 1
New (majority)
{ ]
(g) the complaint is about a judicial decision or other judi-
cial function that is or was subject to a right of appeal or
right to apply for judicial review; or
l |
(h) the person who is the subject of the complaint is no
longer a Judge; or
(i)  the subject matter of the complaint was considered
before the commencement of this section by the Head
of Bench or the Judicial Complaints Lay Observer; or
New (majority)
[ I
()  he or she has previously considered the subject matter
of the complaint, and there are no grounds to justify
taking any steps under section 16 or section 17.
! |
(2)  If the Commissioner dismisses a complaint under this section,

he or she must give the complainant and the Judge who is the
subject of the complaint written notification stating—

(a)

that the complaint has been dismissed; and
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16

(1

(2)

17

(1)

18
(D

(b)  the grounds on which that decision was made.
Compare: Judicial Officers Act 1986 s 20 (NSW)

Commissioner’s power to refer complaints to Head of

Bench

The Commissioner must refer a complaint to the Head of

Bench unless the Commissioner—

(a)  dismisses the complaint; or

(b)  recommends that a Judicial Conduct Panel be appointed
{to inquire into the complaint).

If the Commissioner refers a complaint to the Head of Bench,
the Commissioner must advise the complainant and the Judge
who is the subject of the complaint of that action.

Compare: Judicial Officers Act 1986 s 21 (NSW)

Commissioner’s power to recommend that Attorney-

General appoint Judicial Conduct Panel

The Commissioner may recommend to the Attorney-General

that he or she appoint a Judicial Conduct Panel to inquire into

{a complaint) {any matter or matters concerning the alleged

conduct of a Judge) if the Commissioner is of the opinion

that—

(a) an inquiry into the {complaint) {alleged conduct) is
necessary or justified; and

(b)  {the conduct complained of, if substantiated,) {if
established, the conduct) may warrant consideration of
removal of the Judge.

The Commissioner must give reasons with his or her recom-
mendation under subsectien (1).

The Commissioner must give the complainant and the Judge
who is the subject of the complaint written notification of any
action taken under subsection (1).

Compare: Judicial Officers Act 1986 s 22 (NSW)

Commissioner’s duty of confidentiality

The Commissioner and every person employed in the office of

the Commissioner—

(a) must keep confidential all matters that come to their
knowledge in the performance of their functions; and

10

15

20

25

30

35



cl 18

Judicial Conduct Commissioner and
Judicial Conduct Panel

(2)

19

(1)

(2)

12

(b) must not communicate any of those matters to any
person except for the purpose of carrying out their func-
tions under or giving effect to this Act.

The Commissioner and every person employed in the office of

the Commissioner—

(a) are officers of a department for the purposes of sections
78 and 78A of the Crimes Act 1961 and section 20A of
the Summary Offences Act 1981:

(a) are officials for the purposes of sections 105 and 105A
of the Crimes Act 1961.

Nothing in information privacy principle 6{, as defined in
section 6 of the Privacy Act 1993,) {(which relates to access
to personal information and is defined in section 6 of the
Privacy Act 1993)) applies in respect of any information held
by the office of the Commissioner that relates to any investi-
gation conducted by the Commissioner under this Act, other
than {information) {any document (as defined in section 2(1)
of {{hat Act)) the Privacy Act 1993)) that came into existence
before the commencement of that investigation.

Compare: 1988 No 2 5 32

Commissioner must make files available to Attorney-

General and {independent) {special) counsel

If the Commissioner recommends that a Judicial Conduct

Panel be appointed {to inquire into a complainty,—

(a) the Attorney-General is entitled to request the (rele-
vant) files kept by the Commissioner {on the com-
plainty; and

(b) the Commissioner must, on the Attorney-General’s
request, make the files available to the Attorney-
General.

If a Judicial Conduct Panel is appointed to inquire into a

complaint)y,—

(a)  the {independent counsel who has been instructed to
prosecute the complaint and the counsel representing
the Judge who is the subject of the complaint) {special
counsel appointed under section 27 and the counsel rep-
resenting the Judge to whom the Panel’s inquiry
relates) are each entitled to request the {relevant) files
kept by the Commissioner {on the complaint); and

20
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(b) the Commissioner must, on the request of either coun-
sel, make the files available to that counsel.

Struck out

Subpart 3—Judicial Conduct Panel

New

Judicial Conduct Panel

20
(1)

(2)

Appointment of Judicial Conduct Panel
The Attorney-General may, at any time, appoint a Judicial
Conduct Panel to inquire into, and report on, {a complaint
about) {any matter or matters concerning the conduct of) a
Judge that {has) {have) been the subject of a recommenda-
tion by the Commissioner under section 17.

Before appointing a Panel, the Attorney-General must consult
the Chief Justice about the proposed membership of the Panel,
but the Attorney-General need not consult the Chief Justice
about whether a Panel should be appointed.

New (majority)

]
However, if any matter to be inquired into and reported on
concerns the conduct of the Chief Justice, subsection (2) applies
as if the references in that subsection to the Chief Justice were
references to the next most senior available Judge of the
Supreme Court.

J

21
(D

Compare: Judicial Officers Act 1986 s 22 (NSW)

Membership of Panel
A Judicial Conduct Panel consists of the following persons
appointed by the Attorney-General:
(a) 2 members, being—
(1)  Judges; or
(11)  a Judge and a retired Judge; or
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(2)

22

23
(1)

(2)

(iii) amember who is a Judge or a retired Judge, and a
member who is a barrister or solicitor who has
held a practising certificate as such for not less
than 7 years; and

(b) alay member (not being a Judge, a retired Judge, or a
barrister or solicitor).

The Panel is chaired by—

(a) the member who is a retired Judge; or

(b) if there is no retired Judge on the Panel, the member
who is the senior Judge (if there are 2 Judges on the
Panel) or the member who is a Judge (if there is only 1
Judge on the Panel).

The appointment of a Judge as a member of a Panel or service
by a Judge as a member of a Panel does not affect his or her
tenure of judicial office, rank, title, status, precedence, salary,
annual or other allowances, or other rights or privileges as a
Judge (including matters relating to superannuation), and, for
all purposes, service by a Judge as a member of the Panel must
be taken to be service as a Judge.

Compare: Judicial Officers Act 1986 5 22 (NSW)

Panel must be dissolved if member unable to continue

If a member of a Judicial Conduct Panel is for any reason

unable to continue as a member {while a complaint is before

the Panel)y,—

(a)  the chairperson must dissolve the Panel and notify the
Attorney-General of the dissolution; and

(b) the Attorney-General must, under section 20(1), appoint a
new Panel {to conduct a fresh inquiry into the
complaint).

Functions of Panel

A Judicial Conduct Panel must inquire into, and report on, the
matter or matters of judicial conduct referred to it by the
Attorney-General on the recommendation of the
Commissioner.

The Panel must conduct a hearing into the matter or matters
referred to it by the Attorney-General.
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Struck out (majority)

(3) Indealing with an allegation about judicial conduct, the Panel

must form an opinion as to—

(a)  whether the allegation is substantiated; and

(b)  whether the conduct complained of justifies considera-
tion of removal of the Judge from office.

L o |

New (majority)

[ ]

(3)  The Panel may also inquire into, and report on, any other
matters concerning the conduct of the Judge that arise in the
course of its dealing with the referral from the Attorney-
General.

| 1

(4)  The Panel must give the Attorney-General a report in accor-
dance with section 32.

Compare: Judicial Officers Act 1986 s(§) l4(ﬂ) (NSW)

24  Other provisions relating to administration and
meetings of Panel
Part 2 of Schedule 1 applies in relation to Judicial Conduct
Panel.

25  Power of Panel to conduct hearings and inquiries

(1) For the purpose of performing its functions and duties, a
Judicial Conduct Panel has and may exercise the same powers
as are conferred on Commissions of Inquiry by sections 4 and
4B to 8 of the Commissions of Inquiry Act 1908.

(2) Sections 4 and 4B to 9 of the Commissions of Inquiry Act
1908 apply to all persons involved in any capacity in any
hearing or inquiry under this section as if it were an inquiry
conducted by a Commission under that Act.

(3) The Panel must act in accordance with the principles of natu-
ral justice.

Compare: Judicial Officers Act 1986 s 23 (NSW)
26 Representation at hearing
(1)  The Judge who is the subject of {a complaint)y {an inquiry by

a Judicial Conduct Panel) is entitled to appear and be heard at

15
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the hearing {of the complaint) and to be represented by
counsel.

The Judge’s reasonable costs of representation in respect of
{any complaint heard by the Panel) {the inquiry) must be
met by the office of the Commissioner.

The {independent)y {special) counsel <{appointed under
section 27) is entitled to appear and be heard at the hearing
{of the complaint).

With the consent of the Panel, any other person may appear at
the hearing {of the complaint) and may be represented by
counsel.

Compare: Judicial Officers Act 1986 s 24 (NSW)

{Independent) {Special) counsel

Struck out (majority)

(D

1
A complaint about a Judge must be presented at the hearing by
independent counsel appointed and instructed by the Attor-

ney-General.
1

New (majority)

(1)

I
The Attorney-General must appoint and instruct a person to
act as special counsel in an inquiry by a Judicial Conduct
Panel.

I

(2)

{The independent counsel must present the case to the Judi-
cial Conduct Panel, including making){At the hearing, the
special counsel must present the allegations about the conduct
of the Judge concerned, and may make) submissions on
questions of procedure or applicable law that are raised during
the proceedings.

The {independenty {special) counsel must perform his or her
duties impartially and in accordance with the public interest.

Hearing to be in public
Every hearing of a Judicial Conduct Panel must be held in
public.
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2)

29
(1)

(2)

(3)

4)

Despite subsection (1),—

(a) if the Panel is of the opinion that it is proper to do so,
having regard to the interest of any person (including,
without limitation, the privacy of the complainant) and
to the public interest, the panel may order that a hearing
or part of a hearing be held in private:

(b)  the Panel may, in any case, deliberate in private as to its
recommendation or as to any question arising in the
course of a hearing.

Compare: Judicial Officers Act 1986 s 24 (NSW)

Restrictions on publication

If a Judicial Conduct Panel is of the opinion that it is proper to

do so, having regard to the interest of any person (including,

without limitation, the privacy of the complainant) and to the
public interest, the Panel may make any 1 or more of the
following orders:

(a) an order prohibiting the publication of any report or
account of any part of the proceedings before the Panel,
whether held in public or in private:

(b)  an order prohibiting the publication of the whole or any
part of any books, papers, or documents produced at
any hearing:

(¢)  an order prohibiting the publication of the name or any
particulars of the affairs of the Judge {complained of)
{concerned) or any other person.

An order made under subsection (1) continues in force—

(a) until the time specified in the order; or

(b) if no time is specified in the order, until revoked under
subsection (3) or section 30.

Any person may, at any time, apply to a Panel for an order
revoking, in whole or in part, an order made by it under
subsection (1), and the Panel may grant or refuse the applica-
tion as the Panel thinks fit.

If a person is unable to apply to the Panel for an order under
subsection (3) because the Panel has ceased to function, the
person may apply to the Court of Appeal for an order revok-
ing, in whole or in part, an order made by the Panel under
subsection (1).
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A person commits an offence if he or she acts in contravention
of any order made under this section by a Panel.

Struck out {majority)}

1
A person who commits an offence against subsection (5) is

liable on summary conviction to a fine not exceeding $3,000.
I

New (majority)

(6)

|
A person who commits an offence against subsection (5) is
liable on summary conviction,—
(a) in the case of an individual, to a fine not exceeding
$3,000:
(b) in the case of a body corporate, to a fine not exceeding
$10,000.
1

30
(1)

Compare: 1993 No 82 s 107

Appeal to Court of Appeal

Any person may appeal to the Court of Appeal against—

(a)  any order made under section 28(2)(a) by a Judicial Con-
duct Panel to hold a hearing or part of a hearing in
private:

New (majority)

|

(aa) the refusal of a Panel to make any order under section
28(2)(a):

|

(2)

(b) any order made under section 29(1) or (3) by a Panel:

(c)  the refusal of a Panel to make any order under section
29(1) or (3).

An application made under section 29(4) for the revocation, in

whole or in part, of an order made by a Panel under section

29(1) must be—

(a) made as if it were an appeal against an order made
under section 29(1); and

(b) treated as an appeal under subsection (1).

The appeal must be—
(a) by way of rehearing; and
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(b) made within the time, in the form, and in the manner
prescribed by rules of Court made under section 51C of
the Judicature Act 1908.

(4)  For the purposes of the appeal, the Court of Appeal has all the
powers of a Panel and may make any orders it thinks fit.

(5) However, the Court must not make an order revoking, in
whole or in part, an order made under section 29(1) if the Panel
was functioning at the time the appeal was lodged and the
appellant could have applied to the Panel for an order to the
same effect under section 29(3).

Struck out {majority)

| 1

31  When Panel may dismiss complaint
The Judicial Conduct Panel may dismiss a complaint if the
Panel is of the opinion that—

(a) the complaint should be dismissed on any of the
grounds under section 15; or

(b)  the complaint cannot be substantiated.

Compare: Judicial Officers Act 1986 s 26 (NSW)

L ]

32 Report by Panel

(1) A Judicial Conduct Panel must provide a report to the Attor-
ney-General at the conclusion of its inquiry {into any com-
plaint that has been referred to it).

(2)  The report must set out—

(a)  the Panel’s findings of fact; and

(b) the Panel’s opinion as to whether {the complaint justi-
fies) consideration of removal of the Judge {is justi-
fied); and

(c) the reasons for the Panel’s conclusion.

Compare: Judicial Officers Act 1986 s 29 (NSW)

33  Attorney-General has discretion to initiate removal of
Judge on receipt of report

(1) If a Judicial Conduct Panel concludes that {consideration of )

the removal of a Judge is justified, the Attorney-General must
determine, at his or her absolute discretion, whether to take
steps to initiate the removal of that Judge from office.
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Struck out (majority)

1
(2)

1
A Judge must not be removed from office on the ground of a
finding made by a Judicial Conduct Panel unless the Panel has
reported to the Attorney-General that it is of the opinion that
the complaint is substantiated and justifies consideration of

removal of the Judge.
]

New (majority)

(2)

1
A Judge must not be removed from office unless a Judicial
Conduct Panel has reported to the Attorney-General that it is
of the opinion that consideration of the removal of the Judge is
justified.

|

3)
34
(1)

(2)

(3)

(4)

35
(1)

20

Subsection (2) is subject to section 34.

Attorney-General’s power to take steps independently of

this Act if Judge convicted of serious offence

This section applies if a Judge is convicted of a criminal

offence punishable by imprisonment for 2 or more years.

If this section applies,—

(a) the Attorney-General may, but is not required to, refer
the matter to the Commissioner under section 11(2):

(b) the Attorney-General may take steps independently of
this Act to initiate the removal of the Judge from office.

If this section applies and the Attorney-General takes steps
independently of this Act to initiate the removal of the Judge
from office, the provisions of sections 6 to 33 cease to apply in
relation to the matter.

The Commissioner and a Judicial Conduct Panel have juris-
diction under this Act in relation to a matter to which this
section applies only if the Attorney-General refers the matter
to the Commissioner under section 11(2).

Official Information Act 1982 amended

Section 2(1) of the Official Information Act 1982 is amended
by adding to the definition of official information the follow-
ing paragraph:
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(2)

“(I) does not include any evidence, submissions, or other
information given or made to
“(i) the Judicial Conduct Commissioner, or a Judicial
Conduct Panel, in relation to {complaint) {any
matter) under Part 1 of the Judicial Matters Act
2003; or
“(ii) the Judicial Complaints Lay Observer”.
Section 2(6) of the Official Information Act 1982 is amended

by adding the word *; or” and also by adding the following
paragraphs:

“(f) the Judicial Conduct Commissioner or a Judicial Con-
duct Panel under Part 1 of the Judicial Matters Act 2003;
or

“(g) the Judicial Complaints Lay Observer.”
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New (majority)

s 2A

Schedule 1AA

Overview of process for Judicial Conduct
Commiissioner and Judicial Conduct Panel

The Judicial Conduct
Commissioner receives a
written complaint about a

Judge

The Commissioner
acknowledges receipt of the
complaint and notifies the
Judge

y
The Commissioner
undertakes a preliminary
examination of the complaint

A J

Commissioner
dismisses
complaint

3

Compiainant and
Judge notified of
decision

advises the
/ Govemor-General

Y

Commissioner refers complaint to
appropriate Head of Bench

'

Complainant and Judge notified
of referral

Commissioner concludes that an
inquiry is necessary and
recommends to Attorney-General
that Judicial Conduct Panel is
appointed

[
A i

Govemor-General
removes Judge
from Office

Judicial Conduct Panel conducts
a hearing to examine the matter.
Hearing usually in public

Attomey-General

Judicial Conduct Panel reports to

the Aftorney-Generai—

« its findings of fact

+ its opinion as to whether
conduct justifies consideration
of removal

« the reasons for its conciusion

Motion in Parliament
for address to
Governor-General
seeking removal

Attomey-General decides whether
to initiate removal
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(1)

(2)
3)

4)

(5)

(h

(2)

(3)

Schedule 1 ss 9,24
Provisions relating to Judicial Conduct

Commissioner and members of Judicial Conduct

Panel

Part 1
Judicial Conduct Commissioner

Term of office of Commissioner

A person holds office as the Judicial Conduct Commissioner
for a term (which must be not less than 2 years and not more
than 5 years) that the Governor-General, on the recommenda-
tion of the House of Representatives, specifies in the person’s
appointment.

A person may be reappointed as the Commissioner.

The Commissioner, unless he or she sooner vacates office by
death, resignation, removal, or failure to be confirmed in
office, continues to hold office, even though the term for
which he or she was appointed may have expired, until 1 of
the following occurs:

(a)  the Commissioner is reappointed; or

(b)  a successor is appointed.

The Commissioner may resign the office at any time by writ-
ten notice given to the Governor-General.

A notice of resignation under ((subclause (3))) subclause (4) must
state the date on which the resignation takes effect.

Filling of vacancy

If a vacancy occurs in the office of Commissioner, the

vacancy must be filled by the appointment of a successor by

the Governor-General on the recommendation of the House of

Representatives.

Subclause (3) applies if—

(a) a vacancy occurs while Parliament is not in session, or
exists at the close of a session; and

(b)  the House of Representatives has not recommended an
appointment to fill the vacancy.

When this subclause applies, the vacancy may, at any time
before the commencement of the next ensuing session of

5]
[O¥]
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“4)

(1)

(2)

3)

“4)

24

Part | —continued

Parliament, be filled by the appointment of a successor by the
Governor-General in Council.

An appointment made under subclause (3) lapses and the office
again becomes vacant unless, before the end of the 24th sitting
day of the House of Representatives following the date of the
appointment, the House confirms the appointment.

Removal of Commissioner

The Governor-General, on an address from the House of
Representatives, may remove the Commissioner from office
for—

(a) incapacity; or

(b) misconduct.

Commissioner protected

This clause applies to the Commissioner and to every person
engaged or employed in connection with the work of the
Commissioner.

No proceedings, civil or criminal, lie against any person to
whom this section applies for anything he or she may do or
report or say in the course of the exercise or intended exercise
of his or her duties under this Act, unless it is shown that he or
she acted in bad faith.

No person to whom this section applies is required to give
evidence in any Court, or in any proceedings of a judicial
nature, in respect of anything coming to his or her knowledge
in the exercise of his or her functions.

Nothing in subclause (2) or subclause (3) applies in respect of

proceedings for—

(a) an offence against section 78 or section 78A(l) or
section 105 or section 105A or section 105B of the
Crimes Act 1961 or against section 20A of the Sum-
mary Offences Act 1981; or

(b) the offence of attempting or conspiring to commit an
offence against section 78 or section 78A(1) or section
105 or section 105A or section 105B of the Crimes Act
1961 or against section 20A of the Summary Offences
Act 1981.
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(5)

(6)

(1)

(2)

(H

()

Part | —continued

Anything said or any information supplied or any document or
thing produced by any person in the course of any inquiry by,
or proceedings before, the Commissioner under this Act is
privileged in the same manner as if the inquiry or proceedings
were proceedings in a Court.

For the purposes of clause 3 of Part Il of the First Schedule of
the Defamation Act 1992, any report made by the Commis-
stoner under this Act is deemed to be an official report made
by a person holding an inquiry under the authority of the
Parliament of New Zealand.

Salary and allowances
The Commissioner must be paid the remuneration and
allowances that the Remuneration Authority determines.

The Commissioner is entitled to receive from the funds of the
Commissioner’s office the actual and reasonable costs for
travelling and other expenses that relate to the performance of
his or her duties and responsibilities as the Commissioner.

Staff and administrative support

The Commissioner has the staff and administrative support
that is provided by the chief executive of the agency, organisa-
tion, or department within which the Commissioner is located.

Delegations

The Commissioner may by writing, either generally or specifi-

cally, delegate any of his or her functions or powers to—

(a)  a specified person; or

(b)  a person of a specified class; or

(c) the holder for the time being of a specified office or
appointment; or

(d)  the holders for the time being of offices or appointments
of a specified class.

The Commissioner must not delegate—

(a)  the power of delegation in subsection (1); or

(b) the power in section 14 to conduct a preliminary exami-
nation; or

(c) the power in section 15 to dismiss a complaint; or
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4)

&)

(6)

(7

Part 1—continued

(d) the power in section 16 to refer a complaint to the Head
of Bench; or

(e) the power in section 17 to recommend that the Attorney-
General appoint a Judicial Conduct Panel.

A person to whom any functions or powers are delegated
under subclause (1) may carry out those functions or exercise
those powers in the same manner and with the same effect as
if they had been conferred on the person directly by this Act
and not by delegation.

Subclause (3) is subject to any direction given or condition
imposed by the Commissioner.

A person who appears to act under a delegation under sub-
clause (1) is, in the absence of proof to the contrary, presumed
to be acting in accordance with the terms of the delegation.

A delegation under suhclause (1}—

(a) is revocable at will, but the revocation does not take
effect until it is communicated to the delegate; and

(b) continues in force according to its terms until it is
revoked; and

(c) does not prevent the Commissioner from performing
the functions or exercising the power; and

(d) does not affect the responsibility of the Commissioner
for the actions of any delegate acting under delegation.

A person purporting to act under a delegation under this
clause must, when reasonably requested to do so, produce
evidence of his or her authority to act.

Funds of Commissioner

The funds of the Commissioner’s office consist of—

(a) money appropriated by Parliament for the purposes of
the Commissioner and paid to the administering depart-
ment for the purposes of the Commissioner’s office:

(b)  other money lawfully received by the Commissioner for
the purposes of the Commissioner’s office.

Annual report

The Commissioner must in each year give the Attorney-
General a report on the exercise of the functions under this
Act.
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(2)

10
(1

(2)

11

12

(hH

(2)

(3)

Part 1—continued

The Attorney-General must lay a copy of the report before the
House of Representatives as soon as practicable after it is
given to the Attorney-General.

Contents of annual report

The annual report of the Commissioner must include, among

other things,—

(a)  the number and types of complaints received during the
year; and

(b)  the outcomes of complaints or other references to the
Commissioner (including matters initiated by the Com-
missioner and matters referred by the Attorney-
General); and

(¢)  the number of complaints still outstanding.

A report by the Commissioner under this section must not

identify any person against whom a complaint has been made

under this Act, unless the person has been the subject of a

public hearing under this Act, has been the subject of a report

by the Judicial Conduct Panel to the Attorney-General or has

been convicted of an offence connected with the complaint.

Part 2
Judicial Conduct Panel

Administrative provisions

Members protected
Clause 4, with the necessary modifications, applies in relation
to a member of a Judicial Conduct Panel.

Salary and allowances

The members of a Judicial Conduct Panel (other than a Judge)
must be paid the remuneration and allowances that the
Remuneration Authority determines.

The members of the Panel (other than a Judge) are entitled to
receive from the department referred to in clause 13 the actual
and reasonable costs for travelling and other expenses that
relate to the performance of their duties and responsibilities.

The Remuneration Authority may (without limitation)—
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13

14

15

16

17

18

28

Part 2—continued

(a) make a general determination under this clause or make
a separate determination for each Judicial Conduct
Panel that is appointed:

(b) determine that any remuneration or allowances are pay-
able on a per diem basis.

Staff and administrative support

A Judicial Conduct Panel has the staff and administrative
support that is provided by the chief executive of the depart-
ment within which the Commissioner is located.

Procedure for meetings of Panel

General procedure

The procedure for the calling of meetings of a Judicial Con-
duct Panel and for the conduct of business at those meetings
is, subject to this Act, determined by the Panel.

Quorum
All 3 members of a Judicial Conduct Panel must be present at
a meeting of the Panel.

Chairperson presides
The Chairperson presides at a meeting of a Judicial Conduct
Panel and has a deliberative vote only.

Decisions

A decision supported by a majority of the votes cast at a
meeting of a Judicial Conduct Panel is the decision of the
Panel.

Minutes

A Judicial Conduct Panel must cause full and accurate min-
utes to be kept of the proceedings of each meeting of the
Panel.
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Part 2—continued

19  First meeting
The Chairperson may call the first meeting of a Judicial Con-
duct Panel held in relation to a {complaint) {matter) in any
manner that the Chairperson thinks fit.
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