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A BILL INTITULED

AN Aer to amend the Divorce and Matrimonial Causes Title.
Act 1928.

BE TT ENACTED by the General Assembly of New
5 Zealand in Parliament assembled, and hy the. authority

of the same, as follows:
1.(1) This Act may he cited as the Divorce and Short Title and

Matrimonial Causes Amendment Aet 1953, and shall commencement.

be road together with and deemed part of the Divorce See Reprint
10 and Matrimonial Causes Aet 1 928 (hereinafter referrecl #of.t#f,4865

to as the principal Aet).
( 2) This Act shall come into foree on the first day

of January, nineteen hundred and fifty-four.
No. 54--3
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2 Devorce and Matrimonial Causes Amendment

2. The principal Act is hereby amended by Inserting,
after section trn, the Following now sretion:

" 10A. (1 ) Any married person who alleges that
reasonable grounds exist for supposing that the other
party to t.he marriage is clracl may. if he is doinieiled in 5
New Zealand, present a petition to the Court praying
to have it presumed that thi. other party is dead and to
have the marriage dissolved, and the Court, if satisfied
that such reasonable grounds exist, may make a decree
of presumption of deat.h and of dissolution of the 10
marriage.

" (2) In any such proceedings the fact that for a
period of seven years or upwards the other party to
the marriage haN heen continiially 211)sent from the
petitioner, and the retitioner has no reason to believe 15
that the other party has heen living within that time,
shall be evidence that he or she is dead in the absence

of proof to the contrary.
" (3) Unless the context otherwise requires, the

provisions of this Act and of any other enactment, so 20
far as they are applicable and with any necessary
modifications, shall anply to n petition and a decree
under this section as ther apply to a petition for divorce
and a decree for divorec. 1.pi.etively.

" (4) Tn de.termining for 11,0 1,111'11<,H,»,4 of this sectimi 25
whether a woman is domieiled in New Zealand in any
case in which she is not deemed to be domiciled there by
virtue of section twelve of this Aet, her husband shall
be treated as having died immediately after the last
occasion on which she knew or had reason to believe 30
him to be living."

3. The principal Aet is hereby amended by inserting,
after section ten i (as inserted by the. last preceding
section), the following new section :

" 108. (1) A petition for nullity of marriage on an 35
of the grounds specifled in sidiscetions tw. 0 and three of
this section may be presented to the Court--

" (a) Where the petitioner or the respondent is
domiciled in New Zealand at the time of the

filing of the petition ; or 40
" (b) Where the marriage: was Celebrated in New

Zealand.
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" (2) A marriage shall be void ab initio, whether or
not a decree for nullity has been granted, where any of
the following grounds exist, and in no other ease:

" (a) That at the time of the ceremony of marriage
5 either party to the marriage was already

inarried:

" (b) That, whether by reason of duress or mistake
or insanity or otherwise, there was at the
time of the marriage an absence of consent

10 by either party to marriage to the other
party:

'  (c) That the marriage is declared to be void by
section nine of the Marriage Amendment Act 1946,No. 8
1946 (which relates to marriages between

15 persons within the prohibited degrees of
relationship) :

" (d) That the marriage was not solemnized in due
forrn.

" (3) A marriage shall be voidable on any of the
20 following grounds, and on no other ground:

" (a) That the marriage has not been consummated
owing to the ineapaeity or wilful refusal of
the respondent to consummate the marriage:

"(b) That either party to the marriage was at the
25 time of the marriage a mentally defective

person within the meaning of the Mental
Detectives Act 1911, although capable at See Reprint

of Statutes,th:it time 01' consenting to the iiiarriage :
Vol. V, p. 743

c) That the respondent was at the time of the
30 marriage suffering from venereal disease in

a communicable form:

" (d) That the re>tpoi,dritt wtis at the time of the
ina.rriage pregnant by some person other than
the petitioner:

35 " Provided flint. in the easos specified in paragraphs
(b),(c), and (d) of this subsection, the. Court shall not
grant a cleerne 111}10,46 it LH Fatisfic,d

" (i) That the petitioner was at the time of the
marriage ignorant of the facts alleged:

40 " (ii) That proceedings were instituted within a
year from the date of the marriage; and

" (iii) Tlint iti:irital int,·1'('(fill'He wit,h the Coii>Heiit of
the petitioner has not taken place since.
the discovery of the existence of the

45 grounds for a decree.
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4 Divorce and Matrimoniat Causes Amendment

" (4) A decree for nullity granted in respect of a
voidable. Inarriage as define.d in subseetion three of this
section shall declare the marriage to be annulled on
and from the date of the decree. Every such marriage
shall be deemed to be and to have been valid from the 5

time of its celebration until the date of a decree annulling
it as aforesaid.

" (5) Unless the eontext otherwise requires, the pro-
visions of this Act and of any other enactment, so far as
they are applicable and with any necessary modifications, 10
shall apply to a petition and a decree under this section
as they apply to a petition for divorce and a decree for
divorce respectively:

" Provided that every decree for nullity granted in
respect of a void marriage as defined in subsection tivo 15
of this section shall be a final decree, and no decree
nisi shall be issued in any such ease. "

4, The principal Act is hereby amended by inserting,
after section thirteen, the following new section:

" 13A. Where a party to a marriage has been 20
deserted by the other party, the desertion shall not be
deemed to be terminated by reason only of the mental
deficiency of the deserting party if it appears to the
Court that the desertion would probably have continued
if the deserting party had not become mentall 25
defeetive. , ,

5. Section ten of the principal Act is hereby amended
by repeating paragraphs (d) and (e),and substituting
the following paragraphs:

" (d) That since the celebration of the marriage 30
the respondent has been convicted of
attempting to commit the murder of the
petitioner or any ehild (of any age) of the
petitioner or respondent, or has been con-
victed of any offence under section one 35
hundred and ninety-seven of the Crimes
Act 1908 against the petitioner or any
such ehild:

" (e) That the respondent has since the celebration
of the marriage been convicted of murder: ". 40

6. (1) Section ten of the prineipal Act is herc:by
amended by inserting, after paragraph (q), the following
paragraph:
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" (gg) That the respondent is a person of unsound
mind and is unlikely to recover, and has
been con fined as such in New Zealand in an

institution within the meaning of the Mental See Reprint
5 Defectivi,s Act 1911, or iIi a like institution #i*upf43

iii any other country of tile Coinitionwealth,
for the period or tive years imliediately
preceding the filing of thi, petition: "

(2) Sec'tion ten of the principal Aet is liereby further
10 amended as l'ollows:

(a) By omitting froin paragraph (f) th„ words
66 British dominions ", and substituting the
word " Commonwealth ":

(b) By omitting from paragraph (g) the words
15 " British dominions ", and substituting the

word " Commonwealth ".

7. (1 ) Section ten of the principal Act is herebY Divorce on
amended by inserting, after paragraph (j), the following groundof
paragraph: ' separation for

seven years.

20 " (jj) That the petitioner and respondent are living
apart and are unlikely to be reeoneiled, and
have been living apart for not less than
seven years:"

(2) Section eighteen of the principal Aet is hereby
25 amended as follows:

(a) By omitting the words "paragraphs (h),
(i), and (j) ", and substituting the words
"paragraphs (h), (i), (j), and

(b) By inserting, after the words "or paragraph
(j) ", the words "or paragraph (jj) ".

8.(1) Section ten of the principal Act is hereby Failure to
amended by inserting in paragraph (h), after the word comply with

decree for"failed", the words "for three years or more". restitution of

(2) Nothing in the foregoing provisions of this conjugal rights
to be & ground35 section shall apply with respe.ct to any decree for for divorce

restitution of eonjugal rights made in a cause only after
three years.commenced before the fourteenth day of October,

nineteen hundred and fifty-three, or any decree for
divorce on the ground of failuro to comply with any

40 such decree for restitution of conjugal rights; and all
causes for any such decree for divorce may be
commenced or continued, and all ineidental proceedings
in or arising out of any such cause may be taken or
continued, as if this section had not been passed.
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9. (1) Section ten of the prine]_pal Aet is hereby
amended by inserting, before the words "has been
domiciled there for two years at least" the words

" (where the ground is one of those specified in
paragraphs (h,), (i), (j), and (jj) of this section) ". 5

(2) Section twelve of the principal Act is hereby
amended by repealing subsection three (as added by
section three of the Divorce and Matrimonial Causes

Amendment Act 1930), and substituting the following
subsections: 10

" (3) Where a wife prays for a divorce on the
ground specified in paragraph (ji) of section ten of this
Aet, and her husband was domiciled in New Zealand
when the separation commenced, the wife shall be
deemed for the purpos<es of this Act to have retained 15
her New Zealand domicile, notwithstanding that her
husband has since acquired some other domicile.

" (4) Where a wife who is living apart from her
husband is living in New Zealand and has been living
there for three years at least, and has such intention 20
of residing permanently in New Zealand as would
constitute :i New Zealand dc,inicile in the ease of an

unmarried wom:in, she Nhall be de(gned for the 1,1117)0>tes
or this Act to Ix, domiciled iii New Ziwl:uic[ aiid to have
been domiciled tlwt·· ior tivo rears nt le:,At, 17(,twith- 25
standing· tliat her husbancl iS not cli,litieiled iii New
Zealand."

(3) Bection three of th<, Divorce :111(1 Mati·iltionial
Catises Ainendinent Aet lf)30 iN lic,rehy eons<flt(fiitially
repealed. 30

10. The prilic·i]):11 Act is 11(q·(,1),r :litiencled hy in:4(•rting,
aftrr seetion twplve, the Followints secition:

96 12A. The \'alidil\· or mi \ Al(,er(·e or unter or
legislative entic:tinent For divorce or nullity of in:irriage
made (whether IN,Fore or after the c.oinmenrunmnt of 35
this section) hy a (lourt or 1(yrisl:illire of :lily cotintry
outside New Zealand sliall, hy virtiin of this section,
be recognizrd in till New Ze:il:nict Courts ir --

" (ct) That (lourt (,r logis|:11111'(, has exereised
jurisdiction 40

" (i) TTI any eaKe, 011 1,1[r hasiM Of' the
domieile of one or both of the parties to the
marriage in that country; or
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" (ii) In any case, on the basis of the
residence of the wife in that Country for a
continuous period of not less than two
years; or '

5 " (iii) In a ease'of nullity of marriage
on the ground of non-consummation owing
to ineapacity or wilful refusal or on some
ground existing at the time of the marriage,
on the basis of the celebration of the

10 marriage in that country; or
" (b) The decree or order or enactment is recognized

as valid in the Courts of a country in which
at least one of the parties to the marriage is
domiciled or is deemed by the law of that

15 eountry to be domiciled. "

11. Section twenty-four of the principal Act is hereby Interval
between decree

amended by omittin,r from subsection one the words niKi and decree

" such time, not less than three months from the pro- absolute.
nouneing thereof, as tho Court by general or special order

20 from time to time directs ", and substituting the words
" three months from the date of the pronouncing thereof
or sueh shorter time, not less than six weeks, as the Court
directs by special order in any particular ease ".

12,(1) Section thirty-three of the principal Act is Maintenance of
wife after25 hereby amended hy inserting iii subsection one, after husband 's

the words " order that flie. 1111,41;1.licl ", the words " or death.
his personal representatives ".

(2) Subsection two of seetion thirty-three of the.
principal Act is hereby ainended as follows:

30 (a) By omitting the words " direct the husband to
pay to tho. wife during the joint lives of the
husband and wife ", and substituting the
words " order that the husband or his
personal representatives shall pay to the wife

35 for any term not exceeding her life " :
(b) By inserting, after the word " reasonable ", the

words " and every such order made against
the husband shall be enforceable against his
personal reprasentatives after his death " :

40 (c) By inserting in paragraph (a) of the proviso,
after the word " husband ", the words " or

his estate, as the ease way be," :
(d) By inserting in paragraph (b) of the proviso,

after the word " husband ", the words " or
45 of his estate, as the ease may be,".
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13. Section forty-one of the principal Act is hereby
amended bv adding the following subsections as sub-
sections two and three thereof:

"(2) /he Court may from time to time vary or
modify or extend any order made under section thirty- 5
three or section thirty-six or section thirty-seven of this
Act in such manner as the Court thinks fit, whether as to
the term of the order, or as to the nature of any security
or settlement, or by increasing or diminishing the amount
or extent of any security or the gross sum or annual 10
sum secured, or otherwise.

" (3) An application for an order under this section
or under the proviso to subsection two of section thirty-
three of this Act may be made by the person entitled to
the benefit of the order, or by the person liable under 15
the order or (after his or her death) by his or her
personal representatives or by any creditor or other
person interested in the distribution of his or her estate
or entitled to apply for an order under Part II of the
Family Protection Aet 1908 in respect thereof: 20

" Provided that, where an order is for a term not
exceeding the life of the person liable, an application
for the extension of the term beyond his or her lifetime
shall not be made except during his or her lifetime or
within one year after his or her death." 25

14, The principal Act is hereby amended by adding
to Part IV the following new sections:

" 41A. (1) Where the Court makes a decree for
divorce or nullity of marriage or judicial separation or
restitution of conjugal rights, the Court may at the same 30
or any subsequent time, in its discretion, having regard
to all the circumstances of the ease, make an order
vesting in the petitioner or respondent (in this section
referred to as the applicant) the tenaney of any dwelling-
house, being a dwellinghouse within the meaning of the 35
Tenaney Aet 1948,-

" (a) Of which at the time of the making of the
decree the applicant's wife or husband (in
this section referred to as the other party)
is or was either the sole tent].nt or a tenant 40
holding jointly or in common with the
applicant; and

"(b) Of which at the time of the making of the order
under this subsection the other party is a
tenant as aforesaid; and 45
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" (c) In which the applicant or the other party
resides at the time of the order under this

subsection.

" (2) On and after the taking effect of an order
5 made under subsection one of this section, unless the

tenancy is sooner lawfully determined, the applicant
shall he deemed to he the tenant of the dwellinghouse
upon and subject to the terms and e.onditions of the
tenancy in force at the time of the making of the order.

10 " (3) On the taking effeet of an order made under
subsection one of this section, unless the tenancy is
sooner lawfully determined, the other party shall be
deemed to have ceased to be the tenant of the

dwellinghouse.
15 "(4) The jurisdiction conferred on the Court by

subsection one of this section may be exercised in any
case where a decree as aforesaid has been made before
the commencement of this section.

" (5) Nothing in this section or in any order made
20 thereunder shall be eonstrued to limit or affect the

operation of any enactment or rule of law for the time
being applieable to any tenancy to which this section
applies or to the dwellinghouse held under the tenaney,
or to authorize the Court to vary, except by vesting or

25 revesting the tenancy pursuant to this section, any
express or implied term or condition of the tenancy.

" (6) On the application of the other party in any
ease in which an order is made under subsection one

of this section, the Court may, if in its opinion the
30 circumstances have so changed since the making of the

order that the tenancy should be revested in the person
or any of the persons in whom it was vested before
the making of that order, make an order eancelling
the first-mentioned order and revesting the tenaney

35 accordingly.
" (7) At any time. after the death of any applicant

in whom any tenancy is vested by any orde.r made
under subsection one of this section, the other party
may, unless the tenancy has been determined by

40 reason of the death of the applicant, apply to the
Court for an order revesting the tenaney in the other
party, and the Court may make an orde.r accordinglv.

2
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" (8) On the taking effect of any revesting order
under subsection six or subsection seven of this section,
unless the tenancy is sooner lawfully determined, the
person in whose favour it is made shall be deemed to be
the tenant of the dwellinghouse upon and subject to the 5
terms and conditions of the tenancy in force at the time
of the making of the revesting order.

" (9) Any order under this section may be made upon
and subject to such terms and conditions, not inconsistent
with this Act, as the Court thinks fit. 10

" (10) Every order under this section shall take effect
on sueh date as may be specified in that behalf in the
order, being a date not earlier than two months after the
date of the making of the order;

" Provided that it shall not in any case take effect- 15
" (a) If it is made subject to the performance of

any condition or the occurrence of any event
specified in the order, until the condition is
performed or the event occurs:

"(b) If any application is made by the landlord 20
under section forty-one B of this Act for the
eaneellation or variation of the order, and
the order is confirmed with or without.

variation, until the order of confirmation is
made or until such date as may be specified 25
in that behalf in the confirming order:

" (c) If there is an appeal to the Court of Appeal
against the order, or an appeal by the land-
lord against the refusal of the Supreme
Court to cancel or to vary the order, until 30
the appeal has been determined.

" (11) Where any dwellinghouse to which any order
made under this section relates is held under any
registered lease, the Registrar of the Court in which the
order is made shall, on the taking effect of the order, 35
send a copy of the order, sealed with the seal of the Court,
to the District Land Registrar or, as the ease may
require, to the Registrar of Deeds, who shall, upon pay-
ment of the prescribed registration fee, register it in
the preseribed manner. The said registration fee shall 40
be payable by the person in whose favour the order is
made.
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" (12) For the purposes of this section, the term
' tenant ', in relation to any dwellinghouse, includes any
person whose tenancy has expired or been determined,
and who is for the time being deemed under or by virtue

5 of any enactment or rule of law to continue to be the
tenant of the dwellinghouse; and the term ' tenancy '
has a corresponding meaning.

" (13) This section shall bind the Crown.
" 418. (1) Where any order vesting or revesting any Right of

10 tenaney is made under section forty-one A of thi s Act. landlord to1 apply for
the Registrar of the Court in which the order is made cancellation
shall forthwith cause to be served on the landlord of the or variation

of Testing
dwellinghouse a copy of the order together with a notice order.
in the prescribed form, signed by the Registrar, in-

15 forming the landlord of his right to apply to the Court
to have the order cancelled or varied under this section.

" (2) The following provisions shall apply with
respect to the service of the copy of the order and the
notice :

20 " (a) They may be served by delivering them to the
landlord personally or by posting them by
registered letter addressed to him at his last
known place of abode or business in New
Zealand:

25 " (b) If they are so posted as aforesaid they shall
be deemed to have been served at the time

when the registered letter would in the
ordinary course of post be delivered:

"(c) If the landlord is absent from New Zealand,
30 they may be served as aforesaid on his agent

in New Zealand.

" (3) Within fourteen days after service of the
notice, the landlord may apply to the Court for the
cancellation or variation of the order.

35 " (4) Notice of any such application shall be given,
in such manner as the Court or a Judge thereof directs,
to all parties to the proceedings in which the order was
made, and every such party shall be entitled to be heard
on the application.

40 " (5) After hearing the application the Court may,
in its discretion, cancel the order, or confirm it either
uneonditionally or subject to such variations or
conditions as the Court thinks fit.
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" (6) Any application under this section may be
disposed of in Chambers.

" (7) Where any order is made under this section,
the Registrar shall forthwith cause a copy of the order
to be served, in the manner prescribed by subsection two 5
of this section, on every party who was entitled to be
heard on the application under this section, and the
provisions of that subsection shall aceordingly apply
with the necessary modifications.

" 410. (1) Subject to the provisions of this section, 10
the landlord of any dwellinghouse to which any order
under section fortg-one A of this Act relates shall be
deemed for the purposes of section fifty-eight of the.
principal Act (which relates to appeals) to be a party
prejudicially affected by the order, and shall accordingly 15
be entitled to appeal under that section to the Court of
Appeal-

"(a) Againsttheorder:
" (b) Against the refusal of the Court to cancel the

order on any application under section forty- 20
one B of this Act:

"(c) Against the refusal of the Court to make any
variation for which any such application as
aforesaid is made.

" (2) mhe landlord shall not, without the leave of 25
the Court of Appeal, be entitled to appeal against the
order unless he has first applied to the Supreme Court
for the cancellation or variation of the order as aforesaid
and the Court has refused to cancel the order or has

refused to make the variation so applied for. 30
" (3) The time allowed for an appeal against the

order shall not begin to run against the petitioner or
respondent, or against any person affected or deemed
to be affected by the order, and no such appeal may be
commenced by any person, until the expiration of twenty- 35
one days after the date of the making of the order, or,
in any ease where an application is made by the land-
lord for the cancellation or variation of the order, until
the landlord's application is disposed of."

15. Section fifty-eight of the principal Aet is herebY 40
amended by omitting the words " three months ", and
substituting the words " six weeks ".
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