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A BILL INTITULED:-

An Aet for establishing a Court of
Appeal.

BE IT ENACTED by the General Assembly of New Zealind, in
Parliament assembled, and by the authority of the same as follows:-

Short Title.

I. The short Title of this Act shall be " The Colirt of Appeal Act,
1862."

Interpretation.

II. The term " Inferior Court" in this Act shall mean and include
*11 Courts of Judicature within the Colony of inferior jurisdiction to the
Supreme Court.

Court of Appeal constituted.

III, There shall be a Court of Record in the Colony to be styled
4 The Court of Appeal of New Zealand."

Judges.

IV· The Jadges of the Supreme Court of the said Colony for the
time being shall be the Judges of the Court of Appeal.

Quorum of Judges.

V. Any two or more of the said Judges shall have power to act as
the Court of Appeal: Provided that two Judges at least shall concur in
every decision of such Court.

Decisions to be ruled by majority of Judges.

VI. The judgment of the Court shall be in accordance with the
opinion of the majority of the Judges present. The Chief Justice, or
in his absence the senior Puisne Judge present, shall preside in the said
Court.

Decision appealed from to be affirmed under certain circumstances.

VII. If the Judges present shall be equally divided in opinion,
the judgment, decree, or order appealed from or under review shall be
deemed to be amrmed.

Time and place of Sittings.

VIII. The Court shall hold its sittings at such times and places as
shall be from time to time fixed by the Governor in Council, and pro-
claimed in the « Government Gazette" sixty days at least before the times
so Ixed respectively.

Governor may appoint Officers of Court.

IX. The Governormayfrom time to time in the name andonbehalf
of Her Majesty appoint such Registrars, Deputy Registrars, Ushers,
Clerks, Criers, and other ofacers, as may be required for the conduct of
the business of the Court who shall severally hold omce during the
Governor's pleasure. Provided that until such appointment by the
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Governor it shall be competent for any Registrar, Deputy Registrar,
Usher, Clerk, Crier, or other Officer for the time being of the Supreme
Court to act in the like .capacity within his District in the Court of
Appeal.

Powers and duties of Officers.

X. All such Registrars and other oflicersin the last section mention-
ed shall have in respect of such Court of Appeal, such powers and duties
as the said Court of Appeal shall prescribe by Rules made ander the
provisions of this Act.

Court Seal.

XI. The Court shall have in the custody of the Registrar, or
Deputy Registrar, a seal for the sealing of writs, orders, decrees, offide
copies, certificates, reports, and otherinstruments issued by such Registrar
and requiring to be sealed.

Court may adjourn.

XIL The Court shall have power to adjourn its sittings from time'
to time till such time and to such places as to it shall seem fit.

Judges may make and alter rules.

XIII. It shall be lawful for the Judges of the Court of Appeal to'
make Rules for the practice and procedure of the Court, and from time
to time, to revoke and alter such Rules, and make new and other Rules,
and all Rules so made or altered shall have the same force and effect as

if they had been inserted in this Act.

Causes may be remitted for special objeat to Supreme Court.

XIV. The Court of Appeal shall have power to remit any proceed,
ings in any cause pending before it to the Supreme Court or a single
Judge thereo£

Orders, &c., may be enforced by the Supreme Court.

XV. All orders, judgments and decrees of the Court of Appeaf
may be enforced by the Supreme Court as if the same had been made
by the Supreme Court.

Fees.

XVI. The Court of Appeal shalt have power from time to time witl,
approval of the Governor in Council to settle a Scale of Fees, and witia such
approval as aforesaid to alter such Scale a nd all fees payable lander 1Ms
Act shall be taken and deemed to bejees of the Supreme Coart.

Civil and Criminal decisions may be reviewed.

XVII. The Court of Appeal shall have power to review the deci-
sions of any Judge of the Supreme Court on appeals from the Disttict
Courts or other Inferior Courts in matters both Civil and Criminal: Pro-
vided that no such appeal shall lie to the Court of Appeal, except by
leave of the Judge whose decision is appealed against.
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CIVIL JURISDICTION

1. JURISDICTION CONCURRENT WITH SUPREME COURT.

'When cause way be shewn against a rule in the Court of Appeal in the Erst instance.

XT' III. Whenever a Rule Nisi shall have been granted by the Su-
preme Court if it shall be made to appear to the satisfaction of such
Court, or of a Judge at Chambers, at any time before the day mentioned
in such rule as the day for shewing cause against it, that the party who
has obtained such rule and the party who is thereby called upon to shew
cause, have consented that cause shall be shewn in the Court of Appeal ;
and if the Supreme Court, or such Judge at Chambers shall be of opinion
that the question or questions to be raised on the shewing cause against
such rule, is or are of sufficient difficulty or importance, such last men-
tioned Court or Judge may, at its or hi s discretion, order the proceedings
to be removed, and the same shall then be removed into the Court of Ap-
peal, which Court shall thereupon have the some power and authority to
adjudicate upon such Rule as the Supreme Court would have had but for
such removal.

For rew,Ming Demurrers, Special cases, and Special Verdicts from the Supreme Court into
Court of Appeal.

XIi. Wheneverissueshallhavebeenjoinedonademurrer,oraspecial
ease shall have been stated, or a special verdict shall have been found ac-
cording to the practice of the Supreme Court ; if it shall be made to ap-
pear to the satisfaction of such Court or a Judge at Chambers, at any
time before the hearing of such demurrer, special ease, or special verdict,
that all the parties thereto have consented that the same shall be heard
in the Court of Appeal, and if the Supreme Court or such Judge at Cham-
bers shall be of opinion that the question or questions to be raised on
such hearing is or are of sufficient difficulty or importance, such last men-
tioned Court or Judge may, at its or his discretion, order the proceedings
to be removed, and the proceedings shall then be removed into the Court
of Appeal; which Court shall thereupon hare the same power and autho-
rity to adjudicate on such demurrer, special case, or special verdict, as the
Supreme Court would have had but for such removal.

For removing final hearing on motion for Anal decree in actions for specific relief. Also apri,ca-
tion to summary jurisdiction, &c., into Court of Appeal.

XX. Wheneverin any action or proceedings in the Supreme
Court for specific relief, or petition or application to the Court in the
exercise of its summary jurisdiction, the cause is ready for a final hearing,
or either party has given notice of his intention to move such Court for a
decree, which, according to the practice of such Court, would be a final
decree, or when any question of law or equity has been raised for the
decision of the Supreme Court at an earlier stage ot the proceedings, if
it shall be made to appear to the satisfaction of the Court or a Judge at
Chambers, at any time before such hearing or motion petition or applica-
tion, or the raising of mich questions oi law or equity, that all the parties to
the action have consented by themselves or their Solicitors, that the same
shall be heard in the Court of Appeal, and if the Supreme Court or such
Judge at Chambers shall be of opinion that the question or questions to
be raised on such hearing or motion is or are of sufficient difficulty or
importance, such last mentioned Court or Judge may, at its or his dis-
eretion, order the proceedings to be removed, and the same shall then
be removed to the Court of Appeal, which Court shall thereupon have
the same power and authority to adjudicate on such case or motion, as
the Supreme Court would have had, but for such.removal.

Decision of Appeal Court final as regards Tribunals of the Colony.

XXI. On the removal of any ease from the Supreme Court to the
Court of Appeal under Sections 18,19, and 20, of this Act, the decision of
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the Court of Appeal shall be final as regards the tribunals of the Colony ; and
the same judgment shall be entered up in the Supreme Court, and the
same execution and other consequences and proceedings shall follow
thereon as if the decision had been given in the Supreme Court.

Transmission and return of Proceedings.

XXII. As soon as the Supreme Court or a Judge at Chambers shall
have made an order for the removal of any ease under sections 18, 19, or
20, to the Court of Appeal, the Registrar of the Supreme Court for the
Judicial District iii which such order was made, shall forthwith transmit
to the Registrar of the Court of Appeal, the pleadings, cases, rules and
affidavits, and all other documents and proceedings in the action, motion,
petition, or application ; and after the decision of the said Court of Appeal
thereon, the Registrar of such Court of Appeal shall remit the same
with a note of the along decision of such Court thereon, certified by
the presiding Judge, to such Registrar of the Supreme Court as aforesaid,

II. APPEAL FROM DECISIONS OF SUPREME COURT.

Appeal on point reserved at the Trial,

XXII]. In every case of a rule to enter a verdict or nonsuit upon a
point reserved at the trial, if a rule to shew cause be refused, or be granted
and then discharged, or made absolute, by the Supreme Court, the party
decided against may appeal to the Court of Appeal.

On motion for n;w Trial, Rule refused made absolute or discharged.-Decree in. action for
specific relief, &0.

XXIV. In every case of a Motion in the Supreme Court for a new
trial on the ground that the Judge has not ruled according to law, or upon
matter of discretion in respect of which a new trial may by law be
granted by the Supreme Court, or in case of any other motion Br a rule
to shew cause, if the rule to shew cause be refused, or, having been
granted, be discharged or made absolute by such Court, andin every case
of a decree in an action for specific relief, or a rule or order for an in,
junction, or a rule or order on petition, or on application to the summary
jurisdiction of the Court, where the matter complained of is not a pro-
per subject for proceedings in Error under this Act, the party decided
against may appeal to tile Court of Appeal, provided the Supreme Court
shall be of dpinion that there is a reasonable ground of appeal, and shall
grant leave to such party to appeal, subject to such terms, as to costs and
otherwise, as the said Supreme Court shall direct,

If Court refuse leave to appeal petition to Court of Appeal.

XXV. In any case in which an appeal would lie from the Supreme
Court according to the provisions of the last section, if the Court were to
grant leave to bring such appeal, but where the Court refuses to grant
the same, the party desiring to appeal may give notice in writing to the
other party, within six days of such refusal, of his intelition to present a
petition to the Court of Appeal at its next sitting for leave to appeal, and
in the meantime a case shall be stated in like manner as if leave to appeal
had been granted by the Supreme Court; and if the Court of Appeal
on hearing the saidpetition shall be of opinion that the Supreme Court
ought to have granted the party leave to appeal, it sliall then hear and
determine the matter of the appeal; and all such proceedings shall be
had thereupon as if leave to appeal had been granted by the Supreme
Court ; but if the Court of Appeal shall be of opinion that the Supreme
Court properly refused to grant leave to appeal, it may dismiss the peti-
tion and give the other party single or double costs, including the costs
of such party's appearance m the Court of Appeal and of his prepara.
tion for arguing the matter of such proposed appeal.



Notice of appeal.

XXVL Noappealshallbeallowed,underthetwenty-thirdandtwenty-
fourth sections of this Act, unless notice thereof be given in writing to the
opposite party or his Solicitor within four days alter the decision com-
plained of, or such further time as may bo allowed by the Supreme Court
or a Judge at Chambers.

When stay of Execution.

XXVIL Notice of appeal shall, except in cases of a decree or rule
for an injunction to stay or prevent irreparable injury, be a stay of execu-
tion, provided bail to pay the sum recovered and costs, or to perform the
,judgment, decree, or order of the Court, and to pay the costs, or to pay
c,)sts where the appellant was plaindE below, be given in like manner
and to the same amount as for bail in error (as hereinafter is provided)
within four days after the decision complained of, or before execution
delivered to the Sheriff, but otherwise such notice shall not operate as B
stay of execution.

Case to be stated for Court of Appeal.

XXVIII. The appeal in sections 23 and 24 of this Act mentioned
shall be upon a case to be stated by the parties (and in case of difference,
to be settled by the Supreme Collrt or a Judge at Chambers), in which
case shall be set forth so much of the pleadings and evidence and the
ruling or iudgment objected to as may be necessary to raise the questions
for the decision of the Court of Appeal.

Argument on rule *i:i granted by Court of Appeal.

XXIX. When the appeal is from the refusal of the Supreme Court
to grant a rule to shew cause, if the Court of Appeal shall grant such rule,
such rule shall be argued and disposed of in the Court of Appeal,

Judgment of Court of Appeal to be as if given in Supreme Court.

XXX. The Court of Appeal shall give sdch judgment as ought
to have been given in the Supreme Court; and all such further proceed-
ings may be taken thereupon as if the judgment had been given in the
baid Supreme Court.

Power to award costs, &e.

XXXI. The Court of Appeal shall have power to adjudge pay-
ment of costs and to order restitution ; and on such appeals as are men-
tioned in sections 23 and 24, it shall have the same powers of awarding
process, and otherwise, as hereinafter provided in case of proceedings in
error.

If appellant do not appear Court to affirm Judgment and give Costs.

XXXII. The Court of Appeal shall not be bound to consider the
matter of the Appeal, unless the party appealing duly appear, in person
or by counsel, to support such Appeal; and in case such party do not
appear, the Com·t shall give judgment affirming the judgment of the
Supreme Court: and if in such case the other party appear in person or
by counsel, it shall be lawful for the Court of Appeal, in its discretion,
also to give judgment to such last mentioned party for the coats of the
appeal, against the party appealing.

III. CASES RESERVED BY JUDGES,

Case stated by Judge of Supreme Court for decision of Court of Appeal.

XXXIIL If in the course of any proceedings before the Supreme
Court,a single Judge presiding therein shallbeof opinion that anyquestion
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of law or relating to the exercise by him of any c.iscretivilaty power vested
in him which has arisen therein is a lit question foi the consideration of
the Court of Appeal, due regard being had to the interests of the parties
concerned, it shall be lawful for such Judge to state a case in writing for
the decision of such Court of Appeal, alid to transmit the same to such
Court; and the said Court of Appeal shall be bound to hear the parties,
or either of them, or their counsel ; but if neither party shall appear in
person or by counsel before such Court, it shall nevertheless take the case
into consideration, and shall pronounce its decision thereon, which shall
be forthwith intimated to the Registrar of the Supreme Court for the
district in which such Judge as la»t aforesaid was acting ; and t.horeupon
such judgment shall be entered, and such execution ind other proceed-
inga shall be had thereon, as if such deci,•ion had been given in the
Supreme Court: Provided that sucli decision shall be Anal as regards the
tribunall of the Colopy.

Provision for amending the ease if parties dissatistied.

XXXIV. The Judge, wlio shall state such case as iii the last section
mentioned shall, before transmitting the same to the Court of Appeals
cause the same, on application for that purpose to the Registrar of the
Supreme Court, to be shewn and a copy to be given to the parties inter-
ested, or their Solicitors ; and it such parties or either of them shall,
within three days after such case shall have been so shewn, object to the
statement of the case by the Judge, such Judge shall cause the parties
to coine before him at Chambers, by summons, and shall, if he think fit,
on hearing the parties or either of them who may appear before him,
amend or alter such case, or finally adopt the same.

IV. STRIKING BARRISTERS OR SOLICITORS OFF THE ROLLS.

If Supreme Court think rule to strike Banister or Solicitor off theroll, sbouldhemade absolute,
or doubt thereon, case to be sent to Court of Appeal.

XXXV. Whenevera mleniat has been granted by the Supreme Court,
calling upon a Barrister or Solicitor on the rolls thereof to shew cause
why he should not bo struck off the rolls, if, upon cause being sliewn, the
said Supreme Court shall be of opinion that the rule ought to be made
absolute, or that it is doubtful whether the rule ought to be discharged
or made absolute, such Court shall reserve the case for the considera.ion
of the Court of Appeal at its :iert :Utting, alid sliall cause such
rule and all afftdarits made ill support of or against such rule,
and all other proceedings referred to. in such rule to be forthwith
transmitted to the Registrar of such Court of Appeal ; and the
Court of Appeal shall, at its. next sitting, whether the party or his
counsel appear in siipport of or against such rule, or not, decide there-
upon, and order such rule to be made absolute, or to be discharged, as it
shall think fit.

Nothing to prevent Supreme Court from discharging rule.

Provided that nothing herein contained shall prevent the Supretne
Court from diseharging the rule niti hereinbefore mentioned, on cause
being shown before, if it shall think lit.

Or from suspending Birrister or Soliciror from practice.

Provided also, that nothing hereill contained shall prevent the Su-
preme Court from directing and ordering, but such Court ma.y direct and
order, if' it shall think fit, on cause being shown against such rule, that
the Barrister or Solicitor against whom it has been granted shall be sus-
pended from acting as a Barristor or Solicitor, and from enjoying all or
any of the privileges of such Barrister or Solicitor witilthedecisionof the
Court of Appeal upon such rule.
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For what error will lie.

XXXVI. Error shall lie to the Court of Appeal upon any judgment
of the Supreme Court whetlier given in the oidinary course of an action,
or on a special case, and upon auy award of a trial de noco by the
S,ipreme Court or Court of Appeal Qpon matter appearing on the record,
iii respect of any ground for which error wonld have lain from any of
the Superior C6urts of Comment Law at Westminster to any Court of
Error in England, on the 14th January, A. D,, 1810.

Time for bringing error 1 mited.

XXXVII. No judgment oraward inany action or proceeding shall he
reversed or avoided for any error or defect, unless proceedings in error
be commenced antd proseented rrith ellect, within three years alter the
right to bring error shall have first accrued to the Plaintid iii Error, or
within three years after the passing of this Act, whichever shall last
happen,

Provision for disabilities.

XXXVI I I. If any perboli entitled to bring error be at the time of the
judgment signed or award made, within the age of 21 years, or a married
woman, or of unsound mind, or out of the Colony of New Zealand, such
person shall be at liberty to commence proceedings in error at any time
within three years after coming to the age of 21 beats, or ceasing to be
a married woman, or becoming of sound mind, or coming into the Colony,
respectively ; or if the opposite party be out of the Colony at the time oj
the judgment signed, error may be brought against him, provided the
proceedings in error be commenced and prosecuted with effect against
him within three years after lie has come into the Colony.

Writ of errir unitecessary.

XXXIX. No writ of error shall be required in any ease for the
commencement of proceedings in error.

Memorandum and grounds of Error.

XL. Either party alleging error in law may deliver to the Re-
gistrar of the Supreme Court a Memorandum in writing, in the form
contained in the Schedule to this Act annexed, or to the like effect.
alleging that there is error in law in the record and proceedings, and
stating the grounds of error intended to be relied oti, whercupon the
Registrar shall file such memorandum, and deliver to the party lodging
the same-who shall thereafter be called the plaintifl in errol- a note
of the receipt thereof; and a copy of such note aitd ot the mem-
orandum and statement of grounds of error bhall within six days after
the delivery of such note by the Registrar be served by Ihe plaintiff in
error upon the opposite party, who shall thereafter be called the Delen-
dant in error, or to his Solicitor.

Proceedings when Supersedeas of Execution.

XLI. Proceedings for error in law shall be deemed a super-
sedeas of the execution from the time of the service of the copy of such
note and of the memorandum and statement of the grounds of error, as
last aforesaid, until default in putting in bail, or ail afErmance of the
judgment, or discontinuance of the proceedings in error, or until the pro-
ceedings in error shall be otherwise disposed oi; without a reversal of the
judgment: Provided always that if the grounds of error shall appear t.o
be frivolous, the Court or a Judge may, on summons, order executi,)11
to issue.



Giviog Bail in Error.

XLII. Upon any judgment hereafter to be given in the Supreme
Court, execution shail not be stayed or delayed by proceedings in error
either in law or in fact, or supersedeas thereupon, without the special
order of such Court or a Judge, unless the person in whose name such
Troceedings in error are brought, with two, or by leave of the Court or a
Judge, more than two sufficient sureties, sueh as the Court or a Judge
or a Registrar of the Court shall approve of shall within six days
after lodging the memorandum alleging error, or after tbe signing of the
judgment, whichever shall last happen, or before execution executed, be
bound unb the party for whom any such judgment is or shall be given.
by recognizance acknowledged in the said Court or before a Judge at
Chambers, in double the sum adjudged to be recovered by the said
judgment (except in case 01 a penalty), and in case of a penalty in double
the sum really due, and double Gle costs, to prosecute the proceedings in
error with effect, anci also to satisfy and pay (if the said judgment be
affirmed, or the proceedings in error be dixcontinued by the plailitig
therein) all money and costs adjudged upon the formerjudgment, and
also costs and damages to be awarded for the delaying of execution, and
shall give notice thereof to the defendant in error or his Solicitor.

Pleaa and Joinder in Error.

XLII[. Within fourteen days after the service of a copy of such note
as in section 40 mentioned by the Plaintiff in error on the Defandant in
error, the Defendant in error shall either deliver to the Registrar a
joinder in error which the said Registrar shall then tile, or shall deliver
to the Plaintiff in error or his Solicitor a plea or pleas to the effect that
tile proceeding in error is barred by lapse of time, or by release of error,
or of some other like matter of fact; and in default of the defendant in
error delivering such joinder or plea within sueh time as last aforesaid,
the judgment shall be reversed by the Supreme Court or a Judge at
Chambers en application on behalf of the Plaintiff in error, notice of
such application having been previously given to the defendant iii error
or his Solicitor: Provided always that such Court or Judge may en-
large the time for delivering such joinder or plea on reasonable cause
being shewn, or may, on the hearing of such application ibr a judgment
of reversal, on reasonable cause being shewn, grant to such Defdndant in
error further time to deliver such joinder or plea, on such terms as to
costs or otherwise as to such Court or Judge shall seem ftt.

Disposing of Issues of Law and Fact in a plea in Error.

XLIV. After the delivery by the Defendant in error of a plea in error
as hereinbefore last mentioned, the pleadings thereupon shall proceed as
in the ordinary course of an action, and if in such pleadings an issue of
law be raised by demurrer, the case shall be set down for argument as
hereinafter is provided for when there has been a joinder in error; but if
in such pleadings an issue or issues of fact be raised, the Supreme Court
or a Judge shall, on the application of either party, settle the issue or
issues to be tried, and summon a Jury to try such issue or issues on such
day as such Court or Judge may think fit, and the said Judge or some
other Judge of the Supreme Court shall preside at such trial.

Result of Verdict on Pleas in Error.

XLV. If at the trial of such issues or issue of fact a verdict shall be
found for the Defendant in error, the Court shall forthwith, on motion
by such defendant, direct that the judgment already given by the Court
shall be affirmed; and no further proceedings in error shall be taken on
the judgment. But if the verdict be for the plaintiff in error on the
issue, it there be but one, or on all the issues if there be several, then
Cie case shall be set down for argument as if there had been a joinder in
error.

S
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Error by several joint parties.

XI,Vl. In case error be brought upon a judgment giren against
»everal persons, alid one or some of them only shall proceed in error, the
memorandum alleging error, and the note of the receipt of such memor-
andum shall state the names of the persons by whom the proceedings are
taken, and the proceedings shall be continued in their names ; but if the
others elect to join before the case is set down for argument in the Court
of Appeal, they may give notice thereof to the Registrar, who shall there-
upon enter a suggestion to that effect, and they shall then become
" Plaintiffs in Error."

Argument and Judgment in Error.

XI.VII. Upon the receipt by the Registrar of the Supreme Court of
thejoinderin error,heshall causethe case to be set down forargumentin the·
Court of Appeal at its next practicable sitting, and he shall, ns soon as may
be transmit to the Iwgistrarof the said last mentioned Court the pleadings
and judgment and all otlier proceedings in the action or matter withinthe
custody of tlie Court; and the Court of Appeal may and:hall thereupon
review the proceedings, and give judgment as it shall be adriscd thereon;
and such proceedings and judgment, as altered or affirmed, shall be re-
mitted by the Registrar of the Court of Appeal to the R,vistrar of th:
Supreme Court, by whom the same had been transmitted ; and such
further proceedings as may be necessary thereon shall be awarded by the
Supreme Court. Provided that if the Registrar of the Supreme Court
shall be acting as Registrar of the Court of Appeal no such transmiss'on
oi proceedings shall be necessary.

Quashing of Proceedings and Judgment by Court of Appeal.

XLVIII. The Court of Appeal shall hare power to quash the proceed
ings in error in :111 cases in which error does not lie, or where they have
been taken against good faith; auditshallhave powerin all cases except Ds
hereinbefor: provided, to give such judgment, and award such process
as the Supreme Court ought to hare done, without regard to the party
alleging error.

Proceedings on error in fact.

XLIX. Eitherparty allegingerror in factmay deliver to the Registrar
of the Supreme Court a memorandum in writing intituled in the Court
and Cause, and signed by the party or his Solicitor, alleging that there
is error in fact in the proceedings, together with an afTi,larit of the matter
01 fact in which the alleged error consitts, (which the Registrar shall
then file in the said Court), and may serre upon the other party a copy
ci such memorandum or ailidavit: and such other party may demur or
plead to the matter contained in such memorandum, and the pleadings
after such memorandum shall be conducted in the same irt,liner as if the
said memorandum were the first pleading in r:n action, u cd every issue
of law or fact arising in such pleadilig« sliall be di.posed of in the same
way as issues of law or fact iii the ordinary course (,1 an action, and after
such issue or issues of law or fact or both has or lit,va been disposed of
the Court shall give jujgmelit of amimance or reversill, or cause a reitire

de noro to issue or give such other judgment as the circumstunces of the
case may require.

Plaintiff may discontinue proceedings in Error.

L. The· Plaintifr in error, whether in fact or lr. w, shall be at
liberty to discontinue his proceedings, by giving to the defendant in
error a notice, headed in the Court and Cause, and signed by the Plaintiff
in error or his Solicitor, stating that he discontinces such proceedings ;
and thereupon the Def'ex,dant in error may sign judgment for Costs of,
andree:.irned. t·v. the 1.' ceedills s i· error, and may proceed upon the
judg®ent on r Meh ti:e . _-cs· .-·.:s brons;}t.
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Defendant may confess Error and consent to reversal of Judgment.

LI. The Defendant in error, whether of fact or law, shall be at
liberty to confess error and consent to the reversal of the judgment, by
giving to the Plaintitr in error a notice, headed in the Court and Cause,
and signed by the Defendant in error or his Solicitor, stating that he con-
fesses the error, and consents to the reversal of the judgment; and there-
upon the plaintiff in error shall be entitled to and may forthwith sign a
judgment of reversal.

Death of plaintiff in error no abatement.

LIL The death of a Plaintiff in error after service of the note of

the receipt of the memorandum alleging error, with a statement of the
grounds of error, shall not cause the proceedings to abate, but they may
continue as hereinatter mentioned.

Death of one of several Plaintiffs in Error.

LIII. 1n case of the death of one of several Plainti ffs in error, a sug
gestion may be made of the death, which suggestion shall not be travel-
sable, but shall only be subject to be set asideif untrue, and the pro-
ceedings may be thereupon continued at the suit of, and against the sur-
viving Plaintiff or Plaintiffs in error, as if he or they were the sole Plain-
tiff or Plaintiffs.

Death of sole Plaintil or of all the Plaintifrs in Error.

LIE In the case of the death of a sole plaintiS or of all of several
Plaintiffs in error, the legal representative of such plnintiff, or of the last'
surviving Plaintifii may, by leave of the Court or a Judge enter a suggestion
of the death, and that he is such legal representative, which suggestion
shall not be traversal)le, but shall only be subject to be set aside if untrue,
and the proceediligs may thereupon be continued at the suit of, and
against such legal representative, as the Plaintiff in error ; and, if no such
suggestion shall be made, the defendant in error may proceed to an
afArmance of the judgment according to the practice of the Couit, or
take such other proceedings thereupon as he may be entitled to.

Death of Defendant in Error no abatement.

LV. The death of a defendant in error shall not cause the pro-
ceedings to abate, but they may continue as hereinafter mentioned.

Procedure on death of one of several Defendants in Error.

LVI. In ease of the death of one of several Defendants in error,
a suggestion may be made of the death, which suggestion shall not be
traversable, but only be subject to be set aside if untme ; and the pro-
ceedings may be continued against the surviving defendant or defendants.

Procedure on death of sole Defendant, or of all the Defendants in Error.

LVII. In the case of tile death of a sole Defendant or of all the

Defendants iii error, the Plaintiff in error may proceed, upon giving ten
days' notice of the proceedings in error, and of his intention to continue
the same, to the representatives of the deceased Defendants, or if no such
notice can be given, then by leave of the Court or a Judge, upon giving
such notice to the parties interested, as it or he may direct.

Marrimge not to abate proceedings in Error.

LVIII. The marriage of a woman, pl,intifr or defendant in eribr,
shall not abate the proceedings in error, but tbe same may be cont nued
in like manner as by the Rules of Practice and Proceedure of the Supreme
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bourt is or may be provided with reference to the continuance of an
action alter marriage.

VI. APPEALS FROM DISTItICT COURTS.

Repeal of section 102 District Courts Act.

LIX. So much of the lognd section of "The District Courts Act,
1868," as directs that the orders made by the Supreme Court on appeals
from any Distrist Court shall be final, is hereby repealed.

Proceedings for removing Appeal from Supreme Court into Court of Appeal.

LX. It shall be lawful for any party against whom any order of
Ehe Supreme Court shall have been made under the 102nd section of the
last mentioned Act, on an appeal from any District Court, to give notice
within six days after such order shall hare been made to the other
party or his Solicitor, and to the Registrar of the Supreme Court, of his
wish to appeal to the Court of Appeal on some ground or grounds to be
specifically alleged by him in such notice, and if the Judge who made
such order shall certify in writing that in his opinion the ground or
grounds alleged in such ilotice are, or that some one grouild is Et to be
argued in the Court of Appeal, and if such party so wishing to appeal
shall within four davs after the granting of such certificate, give
security tor the costs 4 such appeal, and for the amount of the judgment,
if he Ge the defendant, to the satisfaction of the Registrar of the Supreme
Court ; then, oil proof of notice that such certificate and security have
1,een given, having been served upon the party appealed against, the said
Registrar shall transmit to the Registrar of the Court of Appeal, the
case agreed upon or settled under the 103rd section of the last mentioned
Act, along with amemorandumof the order of the Supreme Oourt thereon,
certified by the Judge who pronounces the same ; and the said Court of
Appeal, on hearing the parties or their Counsel, or such party or the
Counsel of such party, as shall appear before it shall proceed to adjudi.
cate upon such ease, and its judgment thereon shall be final.

Direct appeal from District Courts decision.

LXI. If either party in any cause in any District Court shall. be
dissatisfied with the determination or direction of the Court in point of
law, or upon the admission or rejection of any evidence and shall intimate
the same, and stale the ground or grounds of dissatisfaction to the Judge
of the said Court, either at the hearing of the cause or within six days
after such determination or direction, and the Judge shall certify, under his
hand, such ground or grounds of dissatisfaction, and that such ground or
grounds seem in his opinion, to involve some question of law of consid-
erable difficulty or great importance, the party so dissatisfied may appeal
directly to the Court of Appeal; and on notice of such appeal, and of
such certificate and grounds being given to the other party or his Solici-
tor, and also on security being given as in the 102nd section of the said Act
is 'provided, such proceedings shall be had, such case stated and settled,
and such judgment or order 'shall be made by the said Court of Appeal,
as if the said Appeal had been made under the provisions of that Act to
the Supreme Court; and the judgment of the Court of Appeal on the
said appeal shall be final,

Judgment of Court of Appeal when Appellant does not appear.

LXII. If the party appealing iinder either of the last two sections
do not appear in person or by Counsel before the Court of Appeal, such
Court shall affirm the order or judgment appealed against; and if the
party appealed against shall appear, in person or by Counsel, the Court
of Appeal may in its discretion, make an order that the costs of the
appeal shall be paid by the appellant ; and the Jugdment of the said
Court of Appeal shall have the same eirect and consequences and the
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same proceedings may be taken thereon as if the judgment had been given
in the District Court and the said last mentioned Court had jurisdiction
to give such judgment.

CRIMINAL JURISDICTION.

I. TRIAL AT BAR.

Trial at Bar.

LXIII. When any Bill of Indictment hath been found in the Su-
preme Court or at a Circuit Court thereof, or any inquisition hath been
found, or any criminal information been granted against any person for
any crime ormisdemeanour; ifit shall be made to appear to the Supreme
Court on affidavit, on the part of the accused or of the prosecutor, that
the case is one of extraordinary importance or difficiilty, and that it is
desirable that it should be tried before the Judges at bar, the
Supreme Court may grant a rulenigi, and if no sumcient cause be shown,
may make the same absolute for the removal of such indictment, inquisi
lion, or information, and the proceeding: thereon, into the Court of Ap-
peal, and for the trial of the same at bar at the next or other sitting of
such Court of Appeal, and may direct that a Special or Oommon Jury,
as the Supreme Court shall think fit, be summoned from the Province in
which the alleged offence was committed or the accused was apprehend-
ed, or from the Province in which such sitting of the Court of Appeal
shall take place, (or from some other Province, if sufficient reason
be shewn to the Court), to serve upon stich trial ; and such proceedings,
as nearly as may be, shall thereupon be had as up„n a trial at bar in
England; and the said Court of Appeal shall have the same jurisdiction,
authority, and power in respect thereof, as the Court of Queen's Bench
hath m England in respect of a trial at bar.

II. SPECIAL JURY.

Speeial Jury on Bill found.

LXIV. When any Bill of Indictment hath been found in the Sll-
preme Court or at a Circuit Court thereof, or any inquisition hath
been found, or any criminal information hath been granted to be tried in
the Supreme Court or 6t a Circuit Court thereof, against any person for
any misdemeanour, the accused or the prosecutor may, after notice given
to the other party, apply on amdarit to the Supreme Court or the Judge
presiding in a Circuit Court of the Supreme Court, for an order that
such Indictment, inquisition, or infoimation be tried by a Special Jury ;
and such Court or Judge may, after liearing the objections, if any, of
the other party, direct, if it or he thit,k that there are good grounds for
so doing, and that it is practicable consistently with the public conve-
nience to do so, that a Special Jury be summoncd from the Province in
which the alleged offence was committed or the accused was apprehend-
ed, (or from some other Prorince if stifficient reason be shown to the
Court) to serve upon the trial, and that the trial take place in the Pro-
vince from which such Jury shall be buminoned, on some day to be spe ·
cially fixed for such trial by such Court or Judge.

Mode of s:riking, &c., Jury.

LXV. 7 he Special Jury dirpeted to be summoned under either of
the two last sections shall be struck and summoned in like manner as
Special Juries are struck and summoned in civil ae:ions.

What Jury shall try indictments, &c., on certiorari.

LXVI. If any indictment, information, or inquisition, be removed
by certiorm·i from any inferior tribunal into the Supreme Court, it shall
be larvful for the Supreme Court on granting the certiorari to order
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dimt such indictment, information, or inquisition shall be tried either by
Special or Common Jury as it may think lit.

III. REMOVAL OF CONVICTIONS AND ORDERS INTO COURT OF APPEAL.

Removal of Convictions and Orders to Court of Appeal direct.

LXVII. Whenever the Supreme Court grants a certiorari to
bring up a con, iction or order of a penal nature from an inferior
Court, or in any case of Appeal on such conviction or order, such Su-
preme Court may, if the parties interested shall so agree, order that
such conviction or order shall be removed directly into the Court of
Appeal, which shall thereupon have such authority to hear and deter-
mine the same, and givo such judgment thereon as the Supreme Court
would have had, if it had been removed into it.

Appeal from Judgment of Supreme Court thereon.

LXVIII. Any party aggrieved by the judgment of the Supreme
Court on any conviction or order removed into such Court by certiorari,
or on appeal against auy such order, may appeal to the Court of Appeal,
and the same proceedings shall be taken for the transmisson of the
documents into such last mentioned Court, and for the hearing and de-
termining of such appeal, as in civil cases, and the said Court of Appeal
shall have power to give such judgment upon such appeal as the said
Supreme Court might have done, besides judgment for the costs of the
appeal.

IV. CASES RESERVED BY THE JUDGES.

Power to Judge of Supreme Court to reserve cases.

LXIX. When any person shall have been convicted of any tredson,
felonv, or misdemeanour before any Court presided over by a Judge of
the Hupreme Court, such Judge may, in his discretion, reserve any ques-
tion of law which shall have arisen on the trial, for the consideration of
the Court of Appeal, and thereupon he shall have authority to respite
execution ofthejudgment on such conviction, or postpone the judgment
until such question shall have been considered and decided, as he may
think fit, and in either case the Court in its discretion shall commit the per-
son convicted to prison, orshall take a recognizance of bail with one or two Bail.
sumciont sureties, and iii such sum as the Court shall think fit, condi-
tioned to appear at such time as the Court shall direct, and receive
judgment, or to render himself in execution, as the case may be.

Procedure the same as in civil actions.

LAX. The provisions contained in sections 83 and 84 for the
statement, amendment and hearing of a case when a Judge reserves a
question of law in civil actions shall be applied, so far as they are ap-
plicable, to criminal cases.

Powers and procedure of Court on reserved cases.

LXXI. The Court of Appeal shall have full power and autho,
rity to hear and finally determine every such question of law as last
mintioned; and thereupon to reverse: affirm, or amend any judgment
which shall have been given on the indictment, information or inquisi-
sition on the trial whereof such question has arisen, or to avoid any such
judgment, and to order an entry to be made on the record that in the
judgment of the said Court of Appeal the party convicted ought not to
have been convicted, or to arrest the judgment, or to order judgment to be
given thereon at the next sittings of the Court in which the case was
tried, if no judgment shall have been given before that time, as it shall
be advised, or to make such other order as justice may require; and such -
judgment and order, if any, of the said Court of Appeal shall be certi-
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fied under the hand of the presiding Judge to the Registrar, or other pro.
per officer, of the Court in which the case was tried, who shall enter
the same on the record in proper form; and a certificate of such entry,
under the hand of such Registrar or officer, shall be delivered or trans-
mitted by him to the gaoler in whose custody the person convicted shall
be, if he has not been admitted to bail, or to whose cus»dy he ought to
bd committed if the conviction should be uffirmed; anclif the judgment
shall have been reversed, avoided, or arrested, such certificate shall be a.
sumcient warrant to the said gaoler to diseliarge the person 80 convicted,
if in custody, out of his custody ; or if the person convicted shall have
been admitted to bail, the Court or Judge which shall have so admitted
him, shall, ou the production of such certificate, vacate the recogni- ·
zances of bail; and if the judgment sh.01 have been amrmed, or so
altered that execution is to follow thereon ageinvt the party convicted,
stieh certificate shall be sufficient warrant to such gaoler as aforesaid to
execute and carry out such judgment so affirmed „r so altered as afore-
said; and if the Court of Appeal shall direct the l.ourt before whom
such person was convicted to give judgment, then such last mentioned
Court sliall, at its next sittinus, on the production of such certificate.
proceed to give judgment accordingly.

Counsel may be heard, and judgment shall be given in open Court.

LXXII. On the hearing of any question fo reserved as la.st afore-
said, the Court of Appeal shall hear the party convicted and the party
prosecuting, or their Counsel, or either ofthem, if they or either of them ap-
pear, and shall pronounce judgment in open Court, whether the parties,
or either of them, have appeared in person or by Counsel, or not.

Judge of Supreme Court may reserve for Court of Appeal questions reserved by Dist.rict Courts.

LXXIII. In case the Judge of any District Court shall have reserved
any question of law for the opinion of the Supreme Court, under the pro-
visibn of the 162nd section of « The District Courts' Act, 1868," or.other-
wise, the Judge of the Supreme Court before whom such question shall
be ljrought, mayif he think fit, eitlier before or after argument, reserve
the same for the consideration and determination of the Court of Appeal,
and tile same proceedings, so fur as they are applicable, shall thereupon
be had, as if the question had beell reserved by the Judge of the Supreme
Court at a sitting of the Circuit Com't before him : provided that in every
such case, the said Court of Appeal on lienriug and determining such
question shall direct the Judge of the District Court to givejudgement at
his ilext sittings, and he then shall givejudgment, pursuant to the deter-
mmation of the Court of Appeal thereon.

V. ERROR.

For what l· rror will lie in criminal cRses.

LXXIV. Iirror will lie to the Court of Appeal upon the judgement
of the Supreme Court, or of any inferior Court, on any indietmelit, ill-
quisition, or information, for any treason, felony, or misdemeanour, for
or in repect of any matter, thing. or ground of error, for whicli error
would havelain in England on the l,lth Januarv, A,D, 1840.

Powers of Ccurt therein.

LXXV. The Court of Appeal shtdl have all such power, authority,
and jurisdiction in respect of such proceedings in error as last aforesaid,
as any Court of Error had in England on the said 14tli Jamiary, A. D.
1840.

Fiat to be ob(ained from Attorney.General.

LXXVI. The party wishing to commence such proceedings in
error as last aforesaid, shall obtain from the Attorney-General, or some
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person thereunto authorised by him, a,Bat granting leave to such person
to commence proceedings iii error, upon a statemellt of some grounds of
error, and the certificate of Counsel that he is of opinion that there is a
good ground for commencing such proceedings.

Writ of error unnecessary.

LXXVIL No writ of error shall be necessary to commence pro-
ceedings in error in criminal cases.

Deliyery of Fiat, Memorandum and grounds. (Service on Prosecutor.)

LXXVIII. The party alleging errormay deliver to tile Registrar of
the Supreme Court the jit.t last mentioned, and also a memorandum
in writing alleging that there is erwr in law in the record and proceedings
and sta.ting the grounds of error to Le relied on; whereupon the said
Registrar shall tile suele'al and sueli mentorandum, and deliver to the
party lodging the same a note of the receipt thereof and a copy of such
note and of such memorandum shall within six days of the delivery of
such jilit and memorandtim to the Registrar, be served by the party
alleging error upoii the prosecutor.

On Judgments for Misdemeanours, proceedings in Error, to be stay of e.ecutiA.

LXXIX. In every case of judgment whether given before or after
the passing of this Act for a misdemeanour Where the defendant or de-
tindmits shall have obtained ayiat granting him leave to commence pro-
coedinks in eiror as hereinbefore provided all execution thereupon shall
be stayed until such proceedingsin error shallhe tinallydetermined; and in
case the defendant or def'endants shall be imprisoned under such
executic)n, or any line shall have been levied either in whole or in part
itt pursuance of such judgment, the said defendant or defendants
shall be entitled to be discharged from imprisonment, and to re-
ceive back any motiey levied on account of such line from the
person or persons in whose possession the same shall be until such
final deteimination as aforesaid. Provided always that lio execution
on any ruch judgment shall be stayed unless and until tbe de-
fendant or defendants shall become bound by recogizance to be acknow- B•it.
ledged before one of the Judges or a Registrar of the Supreme Com·t with
tm, sumcient sureties to be approved of by such Judge or Registrar in such
sum as such Judge or Registrar shall direct to prosecute such proceedings
in el·ror with effect, and in case the judgment shall be affirmed forthwith
to render the said defendant or defendants to prison according to the said
judgment wliere imprisonment shall have been adjudged, and every such
recognizance shall after jnstifieation of bail be f.led as cif record in the aid
Supreme Court in like manner und on payment of the like fees as in the
ease of other recoguizanees filed therein ; and :he Judges of the said Su-
preme Court shallhave the like powers in respect of justifying sach bail
m error, alld the examination of the sureties, and the like rules shall
apply as in respect of special bail in actions depending in such Court
Provided always that in the case of any defendant under legal disability
it shall be sufficient if two persons to be approved of by such Judge or
Re istrar shall become bound by recognizance on behalf of such deYend -
ant to be acknowledged and conditioned as aforesaid.

Effect of Registrar's certificate as to mognizances.

LXXX. The Registrar of the Supreme Court shall for the pur-
poses hereinafter mentiotied make out and deliver to the defendant or
deiendailts, or liis or their lawful Attorney, certificates in writing under
his hand and the seal of Court that such recognizance is duly filed of
record in such Cont t upon payment of the like fees as for other certificates
issued by the said Registrar, and any such certificate shall be a sufficient
rvarrant to every gaoler or other person having custody of such defen-
dant or defendants in execution of such judgment to discharge him or
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them out of custody, and also to every person having in his possession
the whole or any part of any fine levied in execution of such judgment
to authorise and require the re-payment thereof to the delendant or
defendants.

Currency of imprisonment, if judgment affirmed.

LXXXI. Where any judgment in any case of treason, felony, or
misdemeanour shall be affirmed in error, and imprisonmeut shall have
been adjudged, the period for its continuance in pursnance of snell,
judgment, if such imprisonment shall not have commenced under Buch
judgment, shall be reckoned to begin from the day when the defendant
or defendants shall be in actual custody under such judgment, and if the
defendant or defendants shall have been discharged from imprisonment,
in manner herein before provided, such defendant or defendants shall be
liable to be imprisoned for such further ,'period as, with the time during
which such defendant or defendants may already have been imprisoned
under such judgment, shall be equal to the period for which such de.
fendant or defendants was or were so adjudged to be imprisoned as afore-
said.

Regulations as to fine and imprisonment, if judgment affirmed.

LXXXII. When the judgment shall have been payment of a fineand
imprisonment until such fine be paid, either with or without im:
prisonment for a certain time, and the defendant or defendants shall have
paid the fine, or the same or any part thereof shall have been levied, and
shall have been received back under the provisions hereinbefore contained
and the judgement upon error brought shall be affirmed, the
defendant or defendants shall not be entitled by reason of such payment
as aforesaid to be discharged from imprisonment notwithstanding the ex-
piration of any certain time of imprisonment for which the original judg-
ment shall have been given, until the fine sliall be again paid.

Proviso for joinder in error and proceedure on default.

LXXXIIL Within 14 days after the service ofacopy of such note and'
memorandum as in section 78 mentioned, by theplaintiffin error on the
defendantineior,thedefendautinerrorshalldelivertotheRegistrarajoinder
in error, which the said Registrar shall then file ; and in defauli of the
defendant in error delivering such joinder within such time as last afore-
said the judgment shall be reversed bv the Supreme Court or a Judge
at Chambers, on application on behalf of the plaintiff in error notice of
such application having been previously given to the defendant in error
or his solicitor ; provided always that such Court or Judge may enlarge
the time for delivering such joinder on reasonable cause being shown, or
may, on the hearing of such application for a judgment of reversal, on
reasonable cause being shown, grant to such defendant in error further
time to deliver such joinder on such terms, as to costs or otherwise, as
such Court or Judge shall see fit.

Setting down case for argument, transmission and return of process.

LXXXIV. Upon receipt by the Registrar of the Supreme Court of
thejoinderinerror, he shall cause the caseto be set down for argumentin
the Court of Appeal at its next practicable sitting, and he shall, as soon
as may be, transmit the same to the Registrar of the Court of Appeal,
and the Court of Appeal may and shall thereupon review the proceedings
and give judgment as it shall be advised thereon, and such Droceedings
and judgment as altered or affirmed shall be remitted by the flegistrar of
the Court of Appeal to the Registrar of the Supreme Court, by whom
the same shall have been transmitted, and sueh turther proceedings as
may be necessary thereon shall be awarded by the Supreme Court.

On proceedings inerror, Court of Appealmay pronounce or remit to Supreme Court for judgment.

LXXXV. Whenever proceedingsinerrorhavebeenbroughtuponany
judgment in any case of treason, felony, or misdemeanor, and the Court of



17

Appeal shall reverse the judgment, it shall be competent for such Court
ofAppeal either to pronounce the proper judgment or to remit the record
to the Court below, in order that such last mentioned Court may pro-
nounce the proper judgment.

SCHEDULE.

Form of Memorandum in Error.

In the Court of Appeati
of New Zealand. f

The day of (the'day Of lodging the momorandum)
A B, Plaintift
C D, Defendant.

The Plaintiff (br Dffendant, i. e. in the original action) says that there is
error in law in the record and proceedings in this action, and the following me the
grounds of error which the Plaintiff (Z)enndang intends to argue. (Here state
the grounds of error.

(S*le,U A. B. Ptaint%
(or B D, Defendant, or EF Solictorfor Plaintif or Defendant,)

it


