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Administration. 

than one month from .the day upon which notice of Her Majesty's 
approval of the same 1shall be published in the said Gazette. -

Bepeal. 3. The .A.ct and Rule mentioned in the First Schedule hereto, 
to the extent to which such .A.ct and Rule are in such Schedule expressed 
to be repealed, shall be and the same are hereby repealed, except as to 5 
acts done, liabilities incurred, estates rights interests and privileges 
acquired, appointments rules or orders made, and proceedings taken 
under any of .the said .A.ct and Rule, which proceedings may be con-

. tinned.and completed as though this .A.ct had not been passed. 
Interpretation. 4. In the construction of this .A.ct, unless the context be incon- 10 

sistent with the meaning hereby assigned,-
" Real estate " shall mean and include messuages, lands, tene~ 

ments, and hereditaments, and whether corporeal or incor­
poreal ; and any share, estate, or interest in them or any 
of them, whether the same shall be freehold or chattel 15 
interest; and any possibility, right, or title of entry or 
action, and whether the same shall be in possession, rever­
sion, remainder, or contingency : 

" Court" shall mean the Supreme Court or the District Court, 
as the case may be, granting probate, _or administration, 20 
or (in the case of the Public Trustee) an order to 
administer : 

" District Land Registrar " shall mean the District Land 
Registrar of a Land Registrar's district under " The Land 
Transfer .A.ct, 1870," or any .A.ct amending the sa:me: 25 

" Registrar " shall mean the Registrar of the Supreme Court, 
or the Clerk of the District Court, as the case may be, or 
the Deputy for the time being of such Registrar or Clerk : 

" The Public f_l.1rustee " shall mean the Public Trustee under 
"The Public Trust Office .A.ct, 1872," or any .A.ct amending 30 
the same: 

" .Administration " and " administrator" shall respectively 
mean and comprehend letters of administratiou of the 
estates of deceased persons, and administrator, whether 
with or without the will annexed, and whether granted for 35 
general, special, or limited purposes : 

" Statute of JJisfributions" means an LI.ct of the Parliament ef 
Gr~at Britain, passed in the twenty-second and twenty­
third years of the reign, of His Majesty King Charles 
Second; chapter ten. . 40 

Probate or adminis- 5. The Court shall have jurisdiction to grant probate of the will 
tration may be or administration of the estate of any deceased person leaving estate, 
granted where any 
person leaves real or whether real or personal, within the Colony of New Zealand. 
personal estate. . 6. Immediately upon the granting of probate of the will or ad-
Real estate to Test m • • t t· f h t d d • • h t f 
executors or adminis- ID.llllS ra IOU O t e es ate, Or an Qr er to a m1n1ster t e es ate, 0 any 45 
trators. deceased person, all the real estate then unadmiuistered of such person, 

whether held by him beneficially or in trust, shall vest in the executor 
or administrator. to whom such probate, or administration, or order 
shall be granted, as the case may be, for all the estate therein of such, 
person. 50 

If there shall be more than one such executor or administrator, such 
estate shall vest in them as joint tenants, and the title of such executor 
or administrator shall, so far as relates to persons dying after this .A.ct 
comes into opemtion, relate back to and be deemed to have arisen 
immediately upon the death of such deceased person, as if there had 55 
been no interval of time between such death and the grant of such 
probate or letters of administration, or an order to administer, as the 
case may be. · .. 

Real es!;ate t~ l?e . 7. The real estate of every deceased person shall be assets in the ::sd:be; pa:Jlllent liands of his executor or administrator for the payment of all duties anq 60 
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4 .Administration. 

( 4.) The real estate of any person ( other than a male person 
leaving him surviving a wife, or child or children, or any 
lineal descendant) dying intestate as to such real estate 
after the first day of October, one thousand eight hundred 
and seventy-five, and before this Act comes into operation, 5 
upon trust for his or her heir at-law the person o.r persons 
who would have been entitled if this Act had not been 
passed. 

(5.) The real estate of any person who died on or before the 
first day of October, one thousand eight hundred and 10 
seventy-five, intestate as to such real estate, upon trust for 
his or her heir at-law the persons who would have been en­
titled if" The Beal Estate Descent Act, 1874," anq this 
Act had not been passed. 

11. In any case wherein upon inquiry the Court shall be satis- 15 
fied that a partition of the real esta,te would be advantageous to 
the parties interested therein, the Court may appoint one or more 
arbitrators to effect such partition, and to exercise in regard thereto, 
under its directions and control, powers similar to those of Commis­
sioners acting under a decree in equity for partition.; and upon the 20 
report and final award of the said arbitrators, setting forth the par­
ticulars of the land allotted to each party interested, the executor or 
administrator shall convey or transfer the same accordingly. 

Rights and duties of 12. The executor or administrator of any deceased person shall 
executor or adminis- h · h d b b' t th d t· 'th trator. b.ave t e same rig ts an e su Jee to e same u ies WI respect 25 

to the real esfate of such person that executors or administrators here­
tofore have had or been subject to with respect to personal estate, and 
shall perform the duties imposed on the executor or administrator by 
any Act making or charging duties or fees on the estates of deceased 
persons. _ 30 

Probate to be evi- 13. The probate of any will, or letters of acl.ministration with a 
dence of wills con-
cerning real estate. will annexed, granted after the coming into operation of this Act, shall 

be evidence of such will upon all questions concerning real estate, in 
the same manner and to the same extent as heretofore in questions 
concerning personal estate, and every probate or letters of aclminis- 35 
tration shall in all cases be prima facie evidence of the death and the 
date of the death of the testator or intestate. 

~1 specialty and 14. In the administration of the estate of every person who shall 
sunple c~ntractdebts die after this 'Act comes into operation no debt or liability of such 
to stand m equal ' · 
degree. person shall be entitled to any priority or preference by reason merely 40 

Form of rule to 
Public Trustee. 

Entry to be made in 
the register-book of 
appointment of 
executor or adminis• 
trator. 

that the same is secured by or arises under a bond, deed, or other 
instrument under seal, or is otherwise made or constituted a special 
debt, but all the creditors of such person, as well specialty as simple· 
contract, shall be treated as standing in equal degree, and be paid 
accordingly out of the assets of such deceased person, whether such 45 
assets are legal or equitable, any Statute or law to the contrary not­
withstanding : 

Provided that this Act shall not prejudice or affect any lien, 
charge, mortgage, or other security whioh any creditor may 
hold or be entitled to for payment of his debt, - 50 

15. Whenever the Court shall grant an order to the Public Trus-
tee to administer the estate of any deceased person, the same shall be 
in the form in the Second Schedule hereto. 

16. Upo11i;,.the receipt of the office-copy of the probate of any will, 
or of any letters of administration, or of an order to administer granted 55 
to the Public Trustee, whereby it shall appear that any person has 
been appointed the executor or ndministrator of any deceased person, 
the District Land Registrar shall, on an application in writing of the 
executor, administrator, or Public Trustee; as the case m~y be, to be 
registered as proprietor in respect- of any land therein described, enter 60 
in the Register Book, npon the folium constituted· by the grant or 
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Administration. 

by rule direct, and ·in the meantime shall be ;in the form hereto£ ore 
in use: 

Provided that it shall not be necessary for the Public 'J:1rustee, 
or for any person obtaining admj.nistration to the use or 
for the benefit of Her Majesty, to execute any such bond. 5 

..A.mount of penalty in 22. Such bond shall be in a penalty equal to-the amount under 
administration bond. which the property of the deceased shall be sworn if such amount 

shall not exceed :five thousand pounds, and shall be in~ penalty of 
:five thousand pounds where such amount shall exceed that sum ; but 
the Court may in any case dispense with one or both of the sureties, 10 
or direct that such penalty shall be reduced in amount, and may also, 
if it shall think fit, direct that more bonds than one shall be given, so 
as to limit the liability of any surety to such amount as the Court 
shall think reasonable, and may, in place of such .bond, accept the 
security of any incorporated company or guarantee society, approv,ed 15 
by the Governor in Council, in such form and under such regulations 
as the Judges of the said Court shall from time to time by rule direct. 

Executor or adminis- 23. Every executor or administrator to whom laB:4 real estate 
!':!0:n~. exhibit shall pass. under the provisions of this Act shall make and exhibit the 

like accounts in reference to such laB:4 real estate, and,shall be liable 20 
to the like penalties for neglect, as may for the tii;ne being be, required 
to be made or exhibited by, or as may be enforced against, any person 
to whom letters of administration of the personal estate of any person 
dying intestate is granted by the said Court: 

Provided that in case .of an administrator one bond shall be 25 
sufficient as to both real and personal fH?0f)6l'ti;f estate. 

Proceedings where 24. The Court may, on application made on motion in a sum­
conditions of bond mary way, and on being satisfied that the condition of any such 
broken. 

bond has been broken, order the Registrar to assign the same to some 
person to be named in such order, and such person, his executors 'or 30 
administrators, shall thereupon be entitled to sue upon the said bond 
in his or their own name or names, as if the same had been originally 
given to him, and shall be entitled to recover thereon, as trustee for 
all persons interested, the full amount recoverable in respect of any 
breach of the condition of the said bond. . 3.5 

Trustee may relin- 25. No executor or administrator shall be required, against his 
quish trust in certain own consent, to continue the duty of a trustee by managing the pro­
cases. perty during an-..enforced suspension of sale, but shall be entitled, upon 

such suspension being ordered, to relinquish his trust to such officer of 
the Court, or to · the Public Trustee, or to any other person as the 40 
Court. shall appoint. 

Executor or adminis- 26. NO executor or administrator acting under the provisions of 
trator acting bona this Act, who shall make any. payment or do any act bond.fide under or 

.fide protected. 
in pursuance of any letters of administration or probate as afoi;esaid, 
shall be liable for the sums so paid or the acts so done by reason of 45 
the existence of any will of the deceased owner, or any such will other 
than that of which probate has been granted, if the existence of such 
will or such other will, as the case may be, was unknown to him at 
the time of such pa,yments made or act bond fide done as aforesaid : 

Provided that nothing herein contained shall affect or pre- 50 
judice the rights of any person entitled under such will 
against the person to whom any such payments shall have 
been made as aforesaid, but the person so entitled shall 
have""the same remedy against the person to whom such 
payments shall have been made as he would have had 50 
against such personal representative if the money had not 
been distributed under the provisions of this Act. 

Caveatmaybelodged, 27. Any person may lodge with the Registrar a caveat against 
any application for probate or administration at any time previous to 
such probate or a,dministrat· on being granted, and every such caveat 60 



Administration. 7 

shall set forth the name of the person lodging the same, and an 
address within the judicial district at which notices may be served on 
him. 

28. In every case in which a caveat shall be lodged, the Court Where a caveat 
.5 may, upon motion on behalf of the person applying for probate or lodgetd, Cdqurt ~-ay 
' • • • t d b ffid ·t h. h "f th h d b gran or er nin. admm1strat10n, suppor e y a av1 s upon w IC , 1 ere a een 

no caveat, probate or administration would have been granted, make 
an order nisi for the grant of probate or administration to the person 
applying, and every such order shall name a time for showing cause 

lO against the same, and the Court may enlarge such order from time to 
time. 

29. Every such order nisi, and every order enlarging the same, Service of order nisi. 

shall be served on the caveator, by delivering a copy of the same at 
the address mentioned in his caveat. 

15 30. If, upon the day named in the order nisi, or upon the day Proceedings where 
to which such order shall have been enlarged, the caveator do not caveator does not 

appear, such order nisi may be made absolute, upon an affidavit of appear. 

service, but, if the caveator appear, the hearing shall be conducted in 
the same manner, as nearly as may be, as upon a trial at law, and the 

20 order nisi may be made absolute or discharged, with or without costs, 
as may be just, and, if the Court shall so direct, such costs may be 
paid out of the estate. 

31. Upon the hearing of any order nisi, the parties shall be at Evidence on hearing 

liberty, sµbject to regulations to be made by such rules as aforesaid, oforder nfsi. 

25 to verify their respective cases in whole or in part by affidavit, but 
so that the deponent in every such affidavit shall, on the application 
of the opposite party, be subject to be cross-examined by or on behalf 
of such opposite party orally in open Court, and after such cross-· 
examination may be re-examined orally in open Court by or on behalf 

30 of the party by whom such affidavit was filed. , . 
32. If any question of fact shall arise in any proceeding under Ques!ions off~ct co 

this Act, the Court may, if it shall think fit, cause the same to be be tned by a Jury. 

tried by a jury befol'('}~the Court itself, or before any Judge of the 
Court, and may settle an issue for that purpose. In such case the 

35 subsequent proceedings in respect of such issue shall be the same as if 
it had been settled in an ordinary action. 

33. In any case in which a caveat is lodged by the Public Where caveat lodged 

Trustee, the Court may, if it thinks fit, order costs to be paid to the by fublic ~us~rt• t 
said Public Trustee out of the estate, whether the rule nisi be dis- ~~se:t:::' epai ou 

40 charged or not. . 
34. In any case where the executor named in a will shall neglect Proceedings where 

or refuse' to prove the same or renounce probate thereof within executo~ neglects to 
, ' prove will. 

three months from the death of the testator, the Court may, upon 
the application of any person interested in the estate, or of the 

45 Public Trustee, or of any creditor of the testator, grant an order nisi, 
calling upon the executor to show cause why probate of the said will 
should not be granted to such executor, or, in the alternative, why 
administration, with such will annexed, should not be granted to the 
applicant ; and upon affidavit of service of such order if the executor 

50 do not appear, or upon cause being shown, it shall be lawful for the 
Court to make such order thereon for the administration of the estate, 
and to make such order as to costs, as shall appear just. 

Where the Public Trustee applies, and the executors are out of 
the colony, the Court may exercise the powers given by this section 

55 and grant administration to the Public Trustee with the will annexed, 
without first granting a rule nisi calling upon any executor who is 
out of the colony to show cause. 

The Court may, upon the application of any executor (or of his 
attorney) who was out of the colony when the grant to the Public 

60 Trustee was made, and who has not refused to prove, and has not 
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