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Hon. Mr. Hislop.

[As AMENDED BY THE LEGISLATIVE COUNCIL.1

ADMINISTRATION ACT 1879 AMENDMENT.

ANALYSIS.
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2. Abolition of right of retainer in executor or
administrator, rirtitte 0-1*cii.

8. Executor may petition Court for an order of
administration in certain cases.
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in Bankruptcy to apply at present.
17. Sections 3 to 16 not to come into force till
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18. Absolute power of sale under " Administra-

tion Act, 1879." Proviso. Provisions to
be retrospective.

19. Liability of administrator.

A BILL INTITULED

AN AcT to amend " The Administration Act, 1879." Title.

BE IT ENACTED by the General Assembly of New Zealand in
Parliament assembled, and by the authority of the same, as follows :-

5 1. The Short Title of this Act is " The Administration Act slrort Tible.
1879 Amendment Act, 1888."

2. No person, being a creditor in his own right or as a trustee of Abolition of right of
retainer in exeentor

any estate of which he may be executor or administrator, shall here- or administrator,

after, by virtue of his office as such executor or administrator, have virtute officil

10 any right of retainer in respect of any debt due to him in priority to
the other creditors of such estate in re€pect of any debt due to him;
but every such executor or administrator shall rank with other
creditors, but without prejudice to any preferential claim or security
which as a creditor he might have been able to enforce if he had not

15 been such executor or administrator.
3. Where an executor or administrator shall have ascertained E«Utor may

petition Court for
that the assets of the deceased available, or reasonably likely to be an order of adminis-
available, for payment of the debts of the deceased are not sufficient, tration in certain

cases.

or cannot be conveniently converted into money for that the purpose
20 te of meeting the several claims thereon, he may in the prescribed

manner petition the Court out of which administration has issued
(hereinafter referred to as " the Court ") to have the estate of the
deceased administered under the provisions of this Act.

4. Either at the time of, or within the prescribed time, after debts, &c., to be
Account of assets.

25 filing such petition, or such further time as the Court may on ap- filed in Court.
No. 45-4.
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plication allow, such executor or administrator shall also file in the
Court an account verified by affidavit showing the assets, debts, and
liabilities of the deceased, so far as they are known to him, which
account he may from time to time amend.

5. Upon the application of an executor or administrator who has 5
filed such petition as aforesaid, or in tlie etent of Ids fa*ing to make
an application at the nest available sitting Of the Court, then on the
application of ally creditor or claimant of or upon the estate of the
deceased, or any person beneficially interested therein, the Court may,
if it thinks fit, make an order that the esttte shall be administered 10
under this Act.

6. Any creditor of a deceased debtor whose debt shall not be
satisfied by the executor or administrator, upon application to him,
may, at the prescribcd time thereafter, and in the prescribcd way, aZt/tough
no petition slialt have been ,#led *nder section three hereo«f, petition 15
the Court to have the estate of the deceased debtor administered
under this Act.

7. Upon the prescribed notice being given to the executor or
administrator the Court may, upon proof of the petitioner's debt,
unless satisfied that there is a reasonable probability that the estate 20
will be sufficient for the payment of the debts of the deceased, and
that the creditors will not be prejudiced by the estate being adminis-
tered in the usual way, or unless such executor or administrator shall
in the meantime take proceedings under sections four and flue of this

Act, make an order for the administration under this Act of the 25

estate of the deceased, or may, upon cause shown, dismiss such
petition, with or without costs ; and, whatever may be the event of
any such application, the Court shall have full power to order costs
to be paid by either party to the other.

8. An order for administration under this Act shall not upon a 30
creditor's petition be made without the consent of the executor or
administrator until the expiration of two months from the date of the
grant of probate or letters of administration, unless the executor or
administrator shall have filed a petition under this Act, and shall not
have proceeded therewith, or unless the petitioner proves to the 35
satisfaction of the Court that the debtor made some fraudulent prefer-
ence, or committed an act of bankruptcy within three months prior to
his decease, or that the executor or administrator has preferred or
is about to prefer any creditor, or is not, in the opinion of the Court,
properly administering the estate. 40

9. The Court shall have power, if it be of opinion that any
estate in respect of which any petition for an order for administration
under this Act shall have been filed is likely to be better adminis-
tered by the Official Assignee in Bankruptcy or by the Public Trustee
0* by some otlier person than by the executor or administrator, to 45
order, by the original or any subsequent order, that the executor or
administrator shall cease to administer the same, and that the same
shall be administered by such Assignee or by the Public Trustee, or
by auch otller person.

10. Upon an order being made for the administration of an estate 50
under,this Act, the whole of the property constituting the estate at
the date of the presentation of the petition upon which such order
shall have been made shall vest in the executor or administrator or
the Official Assignee in Bankruptcy or the Public Trustee, or such
other person as aforesaid (hereinafter and in the succeeding sections 55
hereof referred to as "the appointee "), as the Court shall by such
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order or any subsequent order direct, and such appointee shall forth-
with proceed to realise, administer, and distribute the same iii ne-
cordanco with the law and practice for the time being in force with
respect to the realisation, administration, and distribution of the

5 property of a bankrupt debtor, subject, however, to the modifications
(if any) made therein by this Act or any rules thereundor.

11. When an estate of which the Public Triistee is possessed as power of Public
executor or under an order to administer is apparently insolvent, the 25NnesJ:5 to
filing of a certificate under his hand in the Court out of which the

10 *4gl** order issiied to the effect that he elects to administer under the
provisions of this Act, verified as may be prescribed by rules made
under this Act, shall have the effect of a petition and order made
thereon under this Act with like power of after application for directions,
and in an., such eas. the Public Trustee shall have all the rights of mi

15 Official AOLignce, inchiding the right to contest :ccurities given by the (10
ceased testutor or intestate.

12. With respect to every estate as to which a petition for ourt to have

jurisdiction ofadministration under this Act shall be pending, the Court shall, during Superior Court of
1.he pendency of such petition, and with respect to every estate ordered Bankrnptcy

20 to be administered under this Act the Court shall, without any limit,
have the same jurisdiction, authority, powers, and functions as shall
for the time being belong to the Superior Court of Bankruptcy for
New Zealand, and as shall be necessary for the purposes of this Act.

13. With respect to every estate as to which an order for special provisions
26 administration under this Act shall have been made the following of cstates.

as to administration

special provisions shall apply :-
(1.) The appointee shall have the same authorities, powers, and

functions as the Official Assignee has under the statutes
defesaid aild rules for the time being in force relating to

30 bankruptey with respect to the property of a person ad-
judged a bankrupt under those statutes.

(2.) In the administration of the property of the deceased debtor
under an order of administration any claim by the executor
or administrator of the deceased debtor in respect of the

85 proper funeral and testamentary expenses incurred by him
in and about the debtor's estate, and in respect of any
amount allowed by the Court to the appointee for his own
expenses or allowances, shall be deemed a preferential
debt under the order, and be payable in full, out of the

40 debtor's estate, in priority to all other debts.
(3.) If on the administration of the estate of a deceased debtor

any surplus remains iii the hands of the appointee, after
payment in full of all the debts due from the debtor,
together with the costs of the administration and any

45 other moneys that would be payable in case of bank-
ruptcy, such surplus shall be paid over or applied as may
be approved by the Court, having regard to the interests
of the persons entitled thereto.

(4.) Notice to the executor or administrator of a deceased debtor
60 of the presentation by a creditor of a petition ikndair this

Act shall, in the event of an order for. hdininistration
being made thereon, be deemed to be equivalent to hotice
of an act of bankruptcy, and after such notice no payment
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or transfer of property made by the executor or adminis-
trator, except in pursuance of such order, shall operate as
a discharge to him.

(5.) Everyconveyance,transfer, charge, settlement, billofsale,pay-
Inent, obligation, proceeding, act, and thing ina(le, incurred, 5
taken, done, or suffered by the deceased in his lifetime, and
which would, if he had become bankrupt at the date of his
death, have been fraudulent or void as against the Official
Assignee or the creditors of the deceased, shall be liable
to be treated as void or to be set aside by the appointee 10
administering the estate under this Act, as if such deceased
had been alive.

(6.) Notwithstanding anything in this Act contained, proceedings
shall only be taken to avoid or set aside any voluntary
settlement after leave of the Court shall be granted, and 15
only to the extent and upon such terms and conditions as
the Court shall direct, and the Court before granting such
leave shall require the appointee to disclose the condition
of the estate, and whether it is likely that sufficient shall
be realized thereout to pay the creditors without recourse 20
to the property included in any such voluntary settlement,
and shall only grant such leave if it shall appear to the
Court that the property therein or part thereof shall be
required in order to enable full payment of the debts of
the estate. 25

Saving of acts done, 14. Nothing in this Act shall invalidate any payment made or
&c., before order
made. any act or thing done in good faith by the executor or administrator

before the d-ate-ef-the time it,heit. itotice shall be given to him that it is
intended to apply for an order for adininistration.

Appeal as in 15. An appeal shall lie from any order of the Court or a Judge 30
Bankruptcy. thereof in like manner as the same would lie from a decree or order

of the Superior Court of Bankruptcy or a Judge thereof.
Governor in Council 16. The Governor in Council may from time to time make rules
to make rules. for the followiug purposes, or any of them, and such rules or any of

them may from time to time alter or vary :- 35
Prescribing-

(1.) The forms of petition to be made, and of any account to be
filed, and how the same shall be verified ;

(2.) The mode and times in which debts or claims of creditors
may be made and proved; 40

(3.) The allowance or disallowance of any such debts or claims ;
(4.) The appearance of creditors or other persons on any applica-

tion in respect of the estate or in relation thereto, and
the procedure in case of the absence of any creditor or
other person ; 45

(5.) The notices to be given for any purpose, and by and to whom
the same shall be given, and for the making of any order,
or the confirmation or variation thereof, and the forms of
any such notice or order;

(6.) The manner and times at which creditors' meetings may be 50
held;

(7.) And generally may make rules to give effect to this Act,
and the due management and distribution of the assets of
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any estate, with power in and by such rules to adopt in
whole or in part the practice and procedure of the Supreme
Court or of any Superior Court of Bankruptcy, whether
given under statute or rules, for all or any purposes of this

5 Act.

And until any rules shall be Inade under this Act all rules in Rules in Bankruptcy
force for the time being in respect of the Superior Court of Bankruptcy to apply at present.

shall be deemed to be rules in force under and for the purposes of
this Act, so far as applicable.

10 17. The several sections of this Act from three to sixteen, both Sections 3 to 16 noi
inclusive, shall only come into operation on a clay to be fixed by the *¤6 2ffgrie
Governor in Council, and when brought into operation shall not Governor in Council.
apply to any estate in respect of which all administration suit shall
have been brought for the purpose Of luM,ing the estate administered

15 for tlte benq#t of creditort:.
18. " The Administration Act, 1879," shall hereafter be deemed Absolute power of

sale underto confer upon an executor or administrator an absolute power of sale „ Administration
of any real estate passing under the said Act, without any limitation Act. 1879.
whatever (except as herein provided), subject to any estate or interest; ,

20 lawfully created therein prior to any such sale ; and the proceeds of
any such sale shall be assets in the hands of such executor or
administrator for the purposes of the said Act or of this Act.

Provided that the power of sale hereby conferred shall not be proviso.
exercised without the leave of the Supreme Court or a Judge thereof,

23 but such consent shall not be necessary where such sale is inade
under the provisions of " The Administration Act, 1879."

The provisions of this section shall apply to any executor or Provisions to be
administrator to whom probate or administration shall have been retrospective.

granted previously to the coming into operation of this Act as to any
30 estate then unadministered. Al# sa,le lieretofore made lokiell. 'toould

have been zatid ff this section had then been in force is hereby declared
to be valid.

19. No person who shall have been appointed or shall be Liability of
appointed an administrator upon an application made by him as the administrator.

36 attorney or agent for an executor or administrator absent from the
Colony.of New Zealand shall be deemed liable to account to anyone
in respect of his executorship or administratorship excepting only to
the executor or administrator whose agent or attorney he was, or to
any person who shall, thefea#tep after he shall hare been appointed
SUCIL attorney or agent, be appointed executor or administrator of
the same estate.

By Authority : (-:Flol'rGE T.)insnuny. tiovernment Print,er, Wellington.-1888.


