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New Zealand.

EMPLOYERS’ LIABILITY.

1908, No. 54.

AN Aci’ to consolidatecertain Enactmentsof the GeneralAssembly
relating to the Liability of Employersto makeCompensationfor
Per~onalInjuries suffered by Workers in their Service.

BE IT ENACTED by the General Assembly of New Zealand in
Parliamentassembled,and by the authority of the same,as follows

I, (1.) The Short Title of this Act is “The Employers’Liability s~io~tThie,

Act, l9O~,”
(2W) This Act is a consolidationof theenactmentsmentionedin the ~aotm~ute

Schedulehereto, consolidated.
(3.) All mattersand proceedingscommencedunder any of the

said enactments,and pending or in progress on the coming into
operationof thisAct, may be continued,completed,and enforcedunder
this Act.

2. In this Act, if not inconsistentwith the context,— Interpretation.
“Employer” includes a body of persons,corporateor unincor- 1882,No. 0, sec.2

porate,and the Governoror any Minister acting for or on
behalf of His Majesty, or Ills Majesty’s Governmentin
New Zealand:

“Person who has superintendenceintrusted to him” means
a personwhosesole or principal duty isthatof superintend~
ence,and who is not ordinarily engagedin manuailabour:

“Seaman”includeseverypersonemployedupon a ship,whether
at seaor in port

“Ship” includesany vesselof whateverkind, whetherpropelled isoi, No. 10, sec.2

by steam,sails, oars,orby anyothermotivepower:
“Worker” meansany person,male or female,whether under 1b~d,~. a

or over the age of twenty-oneyears, who, under contract
with anemployer,whethermadebeforeor after the coming
into operation of this Act, contracts personallyto do or
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perform any work or manuallabour of any kind, whether
technical, skilled, or unskilled, and whethersuchcontract
is oral or in writing, expressor implied; and includesa
“seaman,” but does not include a domestic servantof
either sex.

Co~pensati~n~ 3. Wherepersonalinjury is causedto a worker-.—
person~iciury ~ (a.) By reasonof any defect in the condition of the ways, works,
workers~ncertarn
caseL machinery,or plant connectedwith or usedm the business
1883,No. ~ see.S of the employer; or

(b.) By reasonof thenegligenceof anypersonin the serviceof the
employer who has any superintendenceintrusted to him,
while in the exerciseof that superintendence;or

(c.) By reasonof the negligenceof any personin the service of
the employer to whose orders or directions the worker
at the time of the injury wasboundto conform, wheresuch
injury resultedfrom his havingsoconformed: or

(d.) By reasonof the act or omission of any personin the service
of th~employerdone or madein obedienceto the rules or
by-laws of the employer, or in obedienceto particular in-
structionsgivenby any persondelegatedwith the authority
of the employerin that behalf; or

(e.) By reasonof the negligenceof any personin the service of
the employerwho hasthe chargeor control of any signal,
point, locomotiveengine,or train upon a railway—

the worker, or, in case the injury results in death,the legal personal.
representativesof the worker, and any personsentitled in case of
death,shallhavethe sameright of compensationand remediesagainst
the employer as if the worker had not been a worker of or in the
serviceof. the employeror engagedin his work.

Cas~where 4. A worker shall not be entitled under the last precedingsection
entit1~dto to any right of compensationor remedyagainstthe employer—
compenmt~on. (a.) Underparagraph(a) of that section,unlessthe defecttherein
Thid, eec,4 mentionedarosefrom, orhadnot beendiscoveredorremedied

owing to, the negligenceof the employer,or of someperson
in the service of the employer and intrusted by him with
the duty of seeing that the ways, works, machinery, or
plant were in propercondition: or

(b.) Under paragraph(d) of the samesection, unless the injury
resultedfrom some impropriety or defect in the rules, by-
laws, or instructions therein mentioned:

Provided that where a rule or by-law has been duly
made or approvedunder any Act it shall not be deemed,
for the purposesof this Act, to be an improperor defective
rule or by-law: or

(e.) In any casewhere the worker knew of the defect or negli-
gencethat causedhis injury, and failed within a reasonable
time to give or causeto be given information thereofto the
employer,or some personsuperiorto himself in the service
of the employer,unlesshe knew that the employeror such
superior alreadyknew of the said defect or negligence.

Remedy~or injury 5. Where, in any navigablewaters within or in the jurisdiction
to seamen, - of New Zealand,personalinjury is causedto a seaman—
employed in sh~ps. -

891, No. 10, sec. 4
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(a.) By reasonof any defect or unfitnessin the condition of any
spars,rigging, tackle, machinery,fittings, apparel, or fur-
niture of any ship, or by reasonof the absenceof anyneces-
sary spars, tackle, machinery,fittings, or other apparelor
furniture, if such defect, unfitness, or absencecould by
reasonablecare or diligence have beendiscoveredby the
employeror by some personin his serviceintnstedby him

- with the care, custody, or control of such spars, tackle,
machinery,fittings, apparel,or furniture respectively; or

(b,) By reasonof the negligenceof any personin the service of
the employer who has any superintendenceintrusted to
him, whilst in the exerciseof suchsuperintendence;or

(c.) By reasonof the negligenceof any person in the serviceof
the employerto whoseordersor directions the seamanor
any other personwas at the time of the injury bound to
conformanddid couform—

the seaman,or, in caseof his death,his legal personalrepresentatives,
and any personsentitled in caseof death,shall havethe sameright of
compensationand remedies against the employer asa worker or his
legal personalrepresentativesor suchpersonsasaforesaidwould, under
this Act, havein like casesagainsthis employer.

6. (1.) An action underthis Act for the recoveryof compensationNotice of action to

for an injury shall not be maintainableunlessnoticein writing that in- b~g~ven. -

jury hashe~nsustainedis given by the worker, or his solicitoror agent,1: ~:~: ~
within six weeks,and the action is commencedwithin six monthsfrom
the occurrenceof the accidentcausingthe injury, or, in caseof death,
witinu twelve monthsfrom the time of death

Provided that where such worker has sustained injury under
such circumstancesas render him physically or mentally incapableof
giving or directing the giving of suchnotice,or if, in the opinion of his
medicaladviser,it would be injurious to suchworker to give or direct
the giving of suchnotice, and so as in any of suchcasesto be unable
or unfit to givethenoticerequiredby this section,thensuchnoticemay
be given not later than one monthafterthe workerbecomesphysically
or mentally capableof giving or directingthe giving thereof,or when
his medicaladviserconsidersit would not be injurious to suchworker
to give or direct the giving of such notice, asthe casemay be; and
in any such case the right of action shall be extendedto a period
of threemonthsfrom thedatewhenthepersonis capableorfitted to give
or direct the giving of suchnotice as aforesaid,and shall not reckon
from theoccurrenceof theaccidentcausingtheinjury:

Provided also that in caseof deaththe want of suchnotice shall
be no bar to the maintenanceof suchactionif theJudgeis of opinion
that therewasreasonableexcusefor suchwantof notice.

(2.) Whereit maybenecessaryto makeanaffidavit for thepurposesIbid. eec,S

of any action or suit brought or proposedto be brought;under this
Act, such affidavit may, notwithstanding any Act or law to the
contrary,be madeand taken before any personauthorisedby law to
takeaffidavits in the SupremeCourt.

7. (1.) Notice in respectof an injury under this Act shall give Notke of injury to

thenameandaddressof the personinjured, and shall statein ordinary t!e’~d ~e~ry

languagethe causeof the injury andthedateat which it wassustained,or registered letter.
1882,No. 20, sec.9
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and shall be servedon the employer,or, if thereis more thanone em-
pIoyer~upon one of suchemployers.

(2.) The notice may be servedby delivering the sameto or at the
residenceor placeof businessof the personon whom it is to be served.

(3.) The notice may also be servedby post by a registeredletter
addressedto the personon whom it is to be servedat his last known
place of residenceor place of business; and, if served by post, shall
be deemedto have beenserved at the time when a letter containing
the samewould be delivered in the ordinary courseof post; and in
proving the service of suchnotice it shall be sufficient to prove that
the notice wasproperly addressedand registered.

SereIceot noticeon 8. (1.) Wheretheemployeris a body of persons,corporateor unin-
~ corporate,the notice shall be servedby delivering the sameat, or by

1882, ~o. ~o,sec.iü sendingthesameby postin a registeredletteraddressed~o,theoffice or,
if therebe morethan one office, any one of the offices of suchbody.

Notice and (2.) Wherethe employeris His Majesty,noticemay begivenin the
ceedingsagainst modeprescribedby Part Il of “The Crown Suits Act, 1908,” and,not-

withstandinganythinghereinbeforecontained,all the provisionsof that
Act, so far as applicable, shall extendto claims madeunder this Act
upon or againstHis Majesty.

Notice ~ 9. A notice under this section shall not be deemedinvalid by
mnv~lidatedfor reasonof any defector inaccuracytherein, unlessthe Judgeor Magis-r~~ trate who tries the action arising from the injury menti~nedin the

n~tieeis of opinion that the defendantin the action is prejudiced
in his defenceby suchdefect or inaccuracy,and that the defect or
inaccuracywas for the purposeof misleading.

All caseswith 10. (1.) Every actionfor the recoveryof compensationunderthis
parties Act shall be brought in any Court of competentjurisdiction, but may,

Ma~istrate’~Court. with the consentof both parties,be brought in a Magistrate’sCourt,
mid, notwithstandingthe amount claimed may be beyond his statutory

jurisdiction; and such Magistrate is hereby empoweredto hear and
determineany suchcase.

appointment ~i (2.) Upon the trial of any suchaction in a Magistrate’sCourts one
Aseeseors~todecide or moreAssessorsmayhe appointedfor the purposeof ascertainingthe
compensation, amountof compensation.
Rulesfor regu1~tiug (3.) IFor the purposeof regulating the conditions and mode of
appointment, appointmentand remunerationof suchAssessors,and all matters of~ procedurerelating to their duties, and also for the purposeof consoli-
suchAsssasor~,and datinganyactionsunderthis Act in a Magistrate’sCourt,and otherwise
for oousolidatrng .. -.

actions under this preventingmultiplicity of suchactions,rules and regulationsmay from
Act. time totime be madein thesamemannerasrulesandregulationsfor regu-

lating thepracticeand procedurein otheractionsin Magistrates’Courts.
court or jury 11, (1.) The amount of compensationrecoverableunderthis Act
to assess , shallbe estimatedand determinedat suchamount and in suchmanner
1891,Nec, ~ astheCourt beforewhichtheeaseis heard,orasthejury orthe Assessors,

asthe casemay require,think fair andreasonable.
(2.) In easesheard beforea jury the amount of compensationre-

coverableshall not exceedsuchsum asmay be found to be equivalent
to the estimatedearnings,during the threeyearsprecedingthe injury,
of a personin the samegradeemployedduring thoseyearsin the like
employmentand in the district in which the worker is employed,
unlessthe Judge,at the instanceof the foreman of the jury, upon
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beingrequestedby three-fourthsof suchjury, directsthat in his opinion
suchearningswould not be a fair and reasonablecompensationunder
the circumstances:

Provided that nothing in this subsectionshall apply to the case
of anapprenticeor articledpupil.

12. (1.) In determiningthe amount of compensationpayable by Paynienthby
an employer,the Court shall takeinto considerationthe value of any e>~nplo~e,rrn et

paymentor contribution niadeby the employer to or for the injured consideredwhen

personin respectof his injury, and also the value of any paymentor COJ~~Ofl
contributionmadeby the employer to any insuranceor compensation1891, No. 10, sec. 6

fund to theextentto which any personwhowould otherwisebeentitled
to compensationhasreceivedor is entitledto receivecompensationout
of suchfund.

(2.) In any action the factof any paymentor contribution having
beenmadeby theemployerasaforesaidshall not of itself beany admis~
sion of liability on his part.

13. (1.) There shallbe deductedfrom any compensationawardedMoney payable

to any worker, or representativeof a worker, or ~~ersonsClaimIng ~
by, under, or through a worker, in respectof any cause of action compensation

arisingunderthis Act, any fine or part of a fine paid in pursuanceof ~ sec. 7

any other Act to such worker, representative,or personsin respect
of the samecauseof action.

(2.) Where an action has been brought under t~hisA~tby any
worker, or representativesof any worker, or any personsclaiming by,
under, or through such worker, for compensationin respectof any
causeof action arising under this Act, and paymenthas previously
beenmadeof any fine or partof a flue under any other Act in respect
of the same causeof action, suchworker, representatives,or persons
shall not be entitledthereafterto receiveany fineor partof a fine under
anyother Act in respectof thesamecauseof action.

14. Where compensationis awardedin case of the death of a Judge or ~agistrate
worker for an injury sustainedby him in thecourseof his employment,maydivide

the amount recovered,after deducting the costs not recoveredfrom ~?t~~ec 14

the defendant,may, if the Judgeor Magistrateso directs,be divided
betweenthe wife, husband(where the deceasedwas a wife), parents,
and children of the deceasedin suchsharesasthe Judgeor Magistrate
may determine,

15. Wherepersonalinjury to a worker who is illegitimate results Workerbeing
in death, the samerights of compensationshall exist for th.e benefit ~ no bar

of his mother,or of brothersandsistersby thesamefatherand mother, Thid, ~. 10

asif be and suchbrothersandsisterswere legitimate.
16. In an action against an employer a worker shall not, by Worker knowing

reasonof his continuingin the employmentof the employerwith know- ~

ledgeof the defect,negligence,act,or omissionwhich causedhis injury, voluntarily incurrad

be deemedto have voluntarily incurredthe risk of the injury. ~id sec. ii

17. A worker shall not be entitled to any right of compensa-Worker not

tion or remedyagainsthis employer in any casewhere the employer informing of defect
not to recover

was ignorantof the defect, negligence,act, or omissionwhich causeddamages.

his injury, and such worker knowing of the samefailed, without a Ibid, sec.19

reasonableexcuse,to give or cause to be given, within a reasonable
time, information thereof to his employeror to some personsuperior
to himself in the serviceof his employer.
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No redressfor 18. No worker shallbe entitled to recoverdamagesor compensa.
damagecaused by tion in respectof any injury arising from his own negligence.

19. (1.). Wherean employerentersinto a contract,either written
Liability ~ or verbal,with an independentcontractorto do partof suchemployer’s
ernpl~yerfor work, or where such contractor enters into a contract with a sub-

un sin pent contractorto do all or any part of the work comprisedin such con-
co~tractorsand tractor’s contract with the employer, such contract or subcontract

~ shallnot bar the liability of the employer for injuries to the workers
of suchcontractoror subcontractor resulting from any defect in the
condition of the ways, works, machinery, or plant, if they are the
propertyof the employer,or furnishedby him, and if suchdefectarose,
or had not beendiscoveredor remedied,through the negligenceof the
employeror of some personintrustedby him with the duty of seeing
that suchcondition is proper.

(2.) Nothing in thissectionshall takeaway any right of action which
the principal employer may have against his contractoror subcon-
tractor, or any right of action which any worker may have against
his immediateemployer; but theworker shallnot beentitledto recover
compensationmore than once in respectof the sameinjury.

Defenceci common 20, (1.) Where a worker in the course of his employmentis in-
employment. jured througha~negligent act of another worker in the courseof his
Ibtd. SEC. ~ employment,employedin or about thesamework, tile injured worker

shall have his remedy against the employer of the worker whose
negligencecausedthe injury, and the defenceof common employment
shall not avail in any such action unless the worker injured and the
worker whose negligencecaused the injury were not only engaged
in a common employmentbut were in the employ of a common em-
ployer; provided that the injured worker shall not be entitled to
recoverif he shall have beenguilty of contributory negligence.

(2.) Nothing in this section shall be construedto take away or to
limit any other defencewhich the employer,againstwhom suchaction
is brought, might otherwisehaveto suchaction~

(3.) The employershallbe entitledto be indemnified by theworker
whosenegligencehascausedtheinjury to theextentof anydamagesand
castswhich suchemployermay havepaid.

Representatives 21. An action under this Act shall lie, and may be maintained.
againsttherepresentativesof a deceasedemployer.

be sue~d, 22. Notwithstandinganythinghereinbeforecontained,it is herebv
1891, No. 10, sec. 15 declaredthattheamountof compensationrecoverableunderthis Act shall

not exceedfive hundredpoundsin respectof any onecauseof action,
recoverable. 23. Every covenant, contract, or agreementhereaftermade or

~‘ ~:~ ~ ~ enteredinto wherebyany worker or personbinds himself or his per-
Contractsin bar sonal representatives,either expresslyor by implication, not to claim
ci benethofAct anybenefit or enforceanyright underthis Act shallhenull and void.

1891,No. 10, sec. 9

SCHEDULE.

ENACTMENTS CONSOLIDATED.

1882, No. 20.—” The Employers’Liability Act, 1882.”
1891, No. 10.—” The Employers’ Liability Act AmendmentAct, 1891.”
1892, No. 21.—” The Employers’ Liability Acts AmendmentAct, 1892.”


