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DISTRESS ANT) REPLEVIN.

igos, No. 47.

Ax ACT to consolidatecertain Enactmentsof the GeneralAssembly
relating to Distressand Replevin.

BE IT ENACTED by the GeneralAssemblyof New Zealandin Parlia-
thentassembled,andby the authority of thesame,asfollows

1. (1.) The Short Title of this Act is “The Distressand Replevin
Act, 1908.”

(2.) This Act is a consolidationof the enactmentsmentionedin the
~oto1id~ted First Schedulehereto.

(3.) All mattersand proceedingscommencedunderany of the said
enactments,and pendingor in progresson thecoming into operationof
this Act, maybecontinued,completed,and enforcedunderthis Act.

InterpretatIon. 2. in this Act, if not inconsistentwith thecontext,—
IS55~No. ~3. “ Chattels“ includes“goods”

“Stock” meansandincludeshorses,cattle,sheep,andpigs.

Distress.
Diatre~only on 3. (1.) No personshall distrain or levy, for rent due in respect
chattelso~’tenant of any messuagesor lands,thechattels(oth~rthanagistedstock)of any

posee~sio~ personsave and except of the tenant or personin possessionof the
Ibid. 3 premisesin respectof which suchrenthasaccrueddue.
Distressonagisted (2.) No personshafl distrain or levy for rent upon stock not the
~to~teex;end property of the tenantor personin possession,agistedon the land in
atetrnent~ respect~ofwhich suchrent is due, br a greatersum thantheamount
Ibid, eec. i~ due for the agiatmentof suchstock on the said land at the time such

distressor levy is made.
Chattelsunder bill 4. All chattelsbeing the property of any tenantor personin pos.

sessionof anymessuagesor lands, andover which suchtenantor person
possession, ha~givenan instrument~tsdefinedin sectiontwo of “The ChattelsTrans-

4 fer Act, 1908,” shall, for the purposesof distressfor rent,be deemedto
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be the propertyof such tenantor personif such chattels arefound in
or uponthe messi~igesor landsin respectof which suchrent is due at
thetimethedistraintfor suchrent is made.

5, The persOnaland family clothing, the bedclothes,bedding,and Exemptions.
tools of trade,to an amount not exceedingin all twenty-five pounds,~ ~‘T~23, see.?

are herebydeclaredto be absolutelyexemptedfronF~ei~i~Taor dis- ‘<• ~‘

posedof underanydistressfor rent
Providedthat the tenantor personin possessionof the messuages

or landsin respectof which the distressis madegives up possessionof
thesameif demandedby thelandlordorhis agent.

6. No personshall distrain for rent any stock that may be tres- No distressfor rent
1 1 on stocktrespassing.

passinguponany iana. IbId, sec.S
7. No personshallbe entitledto distrain at any one time for more Nodistressfor more

than twelve months’ rent, nor he entitled to successivedistressesfor than twelve months’

rentin arrearatthetimeof anydistresstaken. re
8. No personto whom any rent is due or to whom a powerof dis- ~ made

tressis given, whetherby deedorother instrumentor by law, shall seize in personor by agent

and takeanychattelsasa distressfor arrearsof rentunlesssuchdistress authorisedwarrantin w?tane.
is madeby suchperson,or by his agentor bailiff duly authorisedby a ~ No 25, sec.2

warrantof distress,in the form or to the effect set forth in the Second
Schedulehereto,signedby suchpersonorby his agentthereuntoby him
duly authorised.

9. If the persongiving suchwarrant of distressis unableto write Signatureof marks-

his name,his signatureby mark thereuntoshallbe attestedby a Justicemanto beattested.

orby a solicitor of theSupremeCourt. Ibid, sec.3

10. Wheresuchdistress~is madeby an agentor bailiff he shall, copy of warrant of

at the time of making the distress,deliver to the tenantor person in ~i~ress~o be

possessionof the premisesif at thepremises,or, if absent,thento some Ibidc4

personresidentat or nearto the premisesfor suchtenantor personin
possession,a true copy of the warrantof distress,and if there is no
personresidentat or nearto suchpremisesto whom suchcopy canbe
delivered,the agentor bailiff shall deliver the sameto suchtenantor
personin possession,if demanded,at any time within thirty daysnext
after thedistresshasbeenmade.

11. The personmaking~hedistressshall forthwith makeout and Inventory and bill of
sign an inventory,in theform or to theeffect setforth in the Third Sehe. chargesto bemade

* . and delivered.
dule hereto,of the chattelsdistrained,and also a bill of the chargesIbid, n—-. 5
then claimed on account of the distress,and shall thereupondeliver
suchinventoryandbill of chargesin the like manneras is hereinbefore
directedwith regardto thewarrantof distress.

12. No appraisementof any chattelsdistrainedshall be necessaryNo appraisement

to thevalidity of anydistressor salethereof,andno chargesexceptsuch ~ee~es53ry

asaresetforth in theFourthScheduleheretoshallbemacicordemanded,OI15~C5for distress.

or shallbepayablein respectof anydistress. Ibal, sec 6

13. Thepersondistrainiuganychattelsmay impoundor otherwise Chaitsistaken may

securethe sameupon the premiseswherethe samearetaken,or may, be impoundedon the

at any time within five daysafter the distress,removethem to some~~lae~ remove

one convenientplace not more than three miles from the premises
wheretheywere taken,andmay thereimpoundor otherwisesecurethe
same.

14. (1.) In everycaseof suchremovalthe persondistrainingshall, Notice of removalto

within twenty-four hours after suchremoval, give notice in writing~,tobe5lvento tenant
Ited, see
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thetenantor personin possessionof thepremisesof the removalof the
chattels,andof theplaceto which theyhavebeenremoved.

(2.) Such notice may either be given to suchtenantor personin
possessionor, if he is absent,maybe left with somepersonat the place
from which thechattelshavebeenremoved.

Replevin.

Writ of replevin. 15. (1.) Where an action of replevin is commencedin the Supreme
1868, No 25,sec.~ Court theplaintiff maysueout of suchCourt a writ, to be called a “writ

of replevin,” directedto the Sheriff of the Sheriff’s district in which the
chattelsare under distress, requiring him to replevy the same; and
thesaid Court or anyJudgethereofis herebyauthorisedto issuesuch
writ.

(2.) Every suchwrit shall be in the form in the Fifth Schedule
hereto,and shall have the sameeffect as any processor proceedings
for suchpurposeheretoforein use.

(3.) The Sheriff, upon securitybeing given to him as hereinafter
provided,shallexecutesuchwrit, andreturnthesame,with a correctand
proper statementindorsedthereonof the mannerin which it hasbeen
executedor the causewhy it hasnot beenexecuted,to the said Court
within areasonabletime afterthedeliveryof thewrit to him.

To preventve~ratious 16. (1.) Every Sheriff or other officer having authority to grant
repl7ndto replevinsmay and shall in everyreplevin of a distresstake,in his own
assignmentof name,from the plaintiff andtwo responsiblepersonsassuretiesa bond
replavin bonds, in doublethe valueof the chattelsdistraimed,and with respectto such
Ibid, 560 10 bondthefollowing provisionsshallapply ~—

(a.) Such value shall be ascertainedby the oath of one or more
crediblewitnessesnot interestedin thechattelsordistress.

(b.) The persongrantingthe replevin is herebyauthorisedandre-
quired to administersuchoath.

(c.) The bond shall be conditionedfor prosecutingthe action with
effect and without delay andtfor paying suchsum as the
Court awards,

(2.) The Sheriff or otherofficer taking thebondshall, at therequest
and costsof the defendant,assign it to the defendantby indorsingthe
sameand attestingit under his hand and seal in the presenceof two
or morecrediblewitnesses.

(3.) If the bond so taken and assignedis forfeited, the defendant
may bring an action and recoverthereuponin his own name; and the
Court wheresuchaction is brought may, by a rule of the Court, give
such relief to the partiesupon the bond asmay be agreeableto justice
andreason,andsuchrule shall havethenatureandeffectof adefeasance
to thebond.

Replevin by Ju~tiees 17. (1.) If any distress is madeat any place distant more than
in certain twenty miles from the office of the Sheriff of the Sheriff’s district in
Ibid. 5CC. 11 which thesamewasmade,anyJusticemay grantreplevin of thechattels

distrained in the samemannerand subjectto the sameconditions as
anySheriffmaygrantthesame.

(2.) Such Justiceshall take, in his own name, from the person
desiringto replevyand two responsiblepersonsassuretiessucha bond
asa Sheriff is requiredto take.
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(3.) TheJusticetakingsuchbondmayassignthesamein themanner
in which a Sheriff may assigna replevin bond, and suchbond may be
suedon in like mannerasa replevinbondtakenby a Sheriff,

(4.) No such Justiceshall be liable in any action for taking any
insufficient securityif he acted lxrn•a fide. and with reasonablecareand
caution.

Sneral,
18. Where chattels are distrained,and the tenant or person in Sale.

possessionof the premisesdoesnot within five daysnextafter the dis- 1868, No; 25, see.12

tressreplevy the sameaccordingto law, the persondistraining may,
afterthe expirationof the said five days,causesuchchattelsto be sold
by public auction either by a duly licensedauctioneeror by a bailiff
of theSherifforof aDistrict CourtorMagistrate’sCourt,

19. (1.) The money arising from uch sale shall be applied~—first,AppropriatIon of

in satisfactionof the chargesof makingthe distressandsale; secondly,proceedsof sale.

in satisfactionof the distress; and the overplus,if any, shallhe forth- Ihid, sec. 13

with paidto thesaidtenantorperson.
(2.) The personcausingthedistressto he madeshall deliver to the

said tenantor personin possession,if demandedat any time within
thirty daysfrom the time of thesale,a true accountin writing of such
sale.

20. At thetime appointedfor any suchsaleanyper~oiishallhave Liberty of ingress,

full liberty of ingress,egress,and regressinto and out of the premises
7

,andre~r,essto

where such‘chattels are impoundedor otherwisesecured,in order to Ibid,s�~.14

view or buy and removeany part thereof, without being liable as a
trespasser.

21. Where any distressis madefor any rent or sum justly due, ~jstre~snot unlawful

and any irregularity or unlawful art is afterwardsdone by the personfor any irregularity.

causingthe distressto be made,his agentor bailiff, the distressshall Ibid, sac. 13
not be deemedunlawful nor the distrainera trespasserab initio, but
thepartyaggrievedmay by action recoversatisfactionfor thedamage.,
andif he recoverslie shaJihavefull costs.

22. Thepartyaggrievedasaforesaidshallnotrecoverin anyaction Tenantnot to

for anysuchunlawful act or irregularity asaforesaidif tenderof amends ~

is madeby thepartydistrainingorby hisagentbeforeactionbrought. * Thai, sec.16

23. Every person is liable to a fine not exceedingfifty poundsMiscon.luetof agent

who— or bailiff,

(a,) Distrainsasbailiff or agentwithout havingobtaineda warrant Ibid, see 17

as hereinbeforeprescribed,or, having~distrainedasbailiff or
agent,wilfully neglectsor refusesto deliver a copy of the
warrant ashereinbeforereqidred; or

(h.) Having distrained,wilfully neglectsor refusesto maKe out,
sign, anddelivertile inventoryor bill of charges,or to deliver
the notices,or makeout anddeliver theaccountof the sale,
as hereinbeforerequired,or retains,takes, or receivesany
other or greaterchargesthan those specified in the Fourth
Schedulehereto.

t 24. All finesincurredunderthisAet~maybe recoveredin a summaryRecoveryof fines.

mannerundertheprovisionsof “TheJusticesof thePeaceAct,~1908.” Ibid, sees.13, 17

11—11.
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SCHEDULES.

FIRST SCHEDULE.

ENACTMENTS CONSOLIDATED.

1868,No. 25.—” TheDistressandReplevinAot, 1868.’
1885,No. 23.—” TheDistressAct, 1885.”

sectiong, SECOND SCHEDULE.
1868, No. 25, First (Jr4er “The Distress and RepievinAct, 1908.”
Schedule

WARRANT TO DISTRAIN.

1, A B., of , do herebyauthoriseyou, C. D., of , to distrain the chattels
be thedwaUinghouse[or in anduponthefarmlandandpremisesiof E. F., situateat
for £ , being the amountof due to me for the sameon the d~y
of last[or instant],and to proceedthereonfor therecoveryof the said as
the lawdirects.

Datedthis dayof ,19
A. B.

[or by his duly autharisedagent,G. H.].

SectIon 11, THIRD SCHEDULE.
Ibid, Second Und.er “The Distressand RepiceinAct, 1908.”
Schedule.

INvENToRY.

TAKE noticethat I (asagentor bailiff of ) havethisday distrainedthefollowing
chattelsin the dwellinghouse[or in anduponthe farmlandandpremises]of B. F., situate
at , for £ , being the amount of due to for the sameon
the day of last [or instant]: And take notice that unlessthe above
sumsandchargesclaimedin respectof the distressarepaid within five daysthe chattels
takenwill besold.

Datedthis day of • 19 . C. D., Bailiff.
[Thenenumeratethe chattelsat /ull lenqth,]

Section 12. FOURTH SCHEDULE.

Ibid. ThirdSchedule. Under “The Distressand R~p1evinAct, 1908.”

CHARGES OF Dismrss.

Cos’rs of levy madeby an agentor bailiff under the authorityof a warrantto distrain
accordingto thefollowing sedle

£ a d.
Where thesumdistrainedfor is morethantwo andlessthantenpounds .. 0 5 0
Wheresuchsumis notlessthantenandlessthanfifty pounds .. .. 0 10 0
Wheresuchsumisfifty poundsor upwards .. .. .. .. 1 0 0
~t1anin possession,per diem .. .. .. .. .. .. 0 4 0

Chargesof auctioneeror bailiff conductingsalenotexceedingfive percent.
If advertisementsarerequiredby thepersonwhosechattelsbredistrainedthe money

actuallypaidfor their insertionshallbecharged.
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t LB I’ll b( HEDUT B. Section 15(2)
EDWARD THE SEvENTH, by the Graceof God, of the United Kingdomof GreatBritain 1565,Nc. 25, Fonrtit
andIreland andof theBritish Dominionsbeyondthe SeasKing, Defenderof the Faith, to Sc cdi
the Sheriff of , Greeting: Whereasone A. B. has lately in our SupremeCourt
at commencedhisaction againstC. U., of [&c,, asin the writ of summons],and
intendsto prosecutethesameagainsthim for areturnof certainchattelsof the saidA. B.,
which the said C. U. hath takenand unjustly detains: We do thereforecommandyou
that you do forthwith causeto be replevied to the said A. B. the said chattelsif they
arefoundjn yourbailiwick, andin whatmanneryou haveexecutedthis writ makeappear

to our saidCourt immediatelyafter theexecutionhereofandhavetherethenthis writ.
Witness , at , the day of , onethousandnine hum

dredand

i:

*

I


