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An Act to amend the Criminal Justice Act 1985

[23 June 1993

BE IT ENACTED by the Parliament of New Zealand as follows:
1. Short Title and commencement—(1) This Act may be

cited as the Criminal Justice Amendment Act 1993, and shall
ether with and deemed part of the Criminal Justice

Act 1985 (%xereinafter referred to as the principal Act).
(2) This Act shall come into force on the 1st day of

September 1993.
2. Interpretation—(1) The E

by repealing section 2, and su

rincipal Act is hereby amended
stituting the following section:

“2.(1) In this Act, unless the context otherwise requires,—

(13 ‘Ap

proved’ means approved by the Secretary:

“ ‘Community-based sentence’ means—
“(a) A sentence of community service:
“(b) A sentence of periodic detention:
“(c) A sentence of supervision:



950

Criminal Justice Amendment 1998, No. 43

“(d) A sentence of a community programme:

“ ‘Compulsory treatment order’ means a compulsory
treatment order made under Part II of the Mental
Health (Compulsory Assessment and Treatment) Act
1992:

“ ‘Counsel’, in relation to any person, means a barrister
and solicitor of the High Court of New Zealand who is
representing that person in any proceedings:

“‘Court’ means any court exercising jurisdiction in
criminal cases:

“ ‘Determinate sentence’ means a sentence of
imprisonment otherwise than for life:

“ ‘District Court’ includes a Youth Court:

“ ‘Employing authority’, in relation to a person who is
serving a sentence of community service, means the
institution or organisation, or the instrument of the
Crown, or the public body, on whose behalf the
person is required to perform any service for the
purposes of the sentence:

“ ‘Final release date’, in relation to a full-time custodial
sentence, means the date specified in section 90 of
this Act beyond which (subject to any liability for
recall under Part VI of this Act) an offender cannot be
detained in a penal institution in respect of that
sentence:

“ ‘Full-time custodial sentence’ means—

“(a) A sentence of corrective training:
“(b) A sentence of imprisonment:
“(c) A sentence of preventive detention:

“ ‘Habilitation centre’ means an approved residential
centre that operates programmes for offenders
designed to discover and address the cause or causes
of or factors contributing to their offending:

“ ‘Home detention’ means the detention, in an approved
private residence, of an offender who is sugject to
residential conditions:

“ ‘Hospital’ means a hospital, other than a securit
institution, within the meaning of the Mental Healt
éCompulsory Assessment and Treatment) Act 1992:

“‘Indeterminate sentence’ means a sentence of
imprisonment for life or a sentence of preventive
detention:

“ ‘Inmate’ means a person who is for the time being in the
legal custody of the Superintendent of any penal
institution:
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“ ‘Manager Community Corrections’ means a person
a;;pointed to be a Manager Community Corrections
of a district under section 127 of this Act:

‘Mentally disordered’ has the same meaning as it has in
the Mental Health (Compulsory Assessment and
Treatment) Act 1992:

‘Minimum period of imprisonment’ means the period of
imprisonment which the court has, under section 80
of this Act, ordered that an offender shall serve
before he or she can be released under Part VI of this
Act:

‘Minister’ means the Minister of Justice:

‘Offender’ includes a person who is dealt with or is liable
to be dealt with for non-payment of a sum of money,
disobedience of a court order, or contempt of court:

‘Parole’, in relation to a full-time custodial sentence,
means the point of the sentence at which the Parole
or a District Prisons Board as the case may be, may,
but is not required to, release an offender pursuant to
section 89 o(fl this Act:

‘Patient’ means a person who is, or is deemed to be,
subject to a compulsory treatment order:

‘Penal institution’ means a penal institution established
under the Penal Institutions Act 1954:

‘Periodic detention centre’ means a periodic detention
centre established under section 126 (1) of this Act:

‘Probation officer’ means a person appointed to be, or
designated as, a probation officer under section 124
of this Act; and includes a person exercising only
some of the functions or powers of a probation officer
under this Act: ,

“ ‘Programme’ means one or more of the following:

“(a) Attendance on some form of continuing basis
at one or more medical, social, therapeutic,
educational, or rehabilitative amenities:

“(b) Placement within programmes such as Maatua
Whangai:

“(c) Placement in the care of members of an
ap roEriate ethnic group, such as a tribe (iwi), a
subtribe (hapu), an extended family (whanau), or
marae, or in the care of any particular member or
members of any such group, such as an elder
(kaumatua):

“(d) Placement in the care of members of an
appropriate religious group, such as a church or

(3

-

[1

-~

(3

~

(11

¢

~

[13

3

~



952

Criminal Justice Amendment 1993, No. 43

religious order, or in the care of any particular
member or members of any such group:

“(e) Placement in the care of any other person or
persons or of any agency:

“ ‘Residential conditions’ means the conditions prescribed
in section 107p of this Act and imposed on an
offender who is released under Part VI of this Act to
an habilitation centre or to home detention, as the
case may be:

“ ‘Secretary’ means the Secretary for Justice:

“ ‘Sentence expiry date’, in relation to a determinate
sentence, means the date on which the term of the
sentence imposed by the court ends:

“ ‘Sentence of imprisonment’ does not include—

“(a) A term of imprisonment imposed, whether by
comumittal, sentence, or order, for—
“(i) Non-payment of a sum of money; or
“(ii) Disobedience of a court order; or
“(iii) Contempt of court; or
“(b) A suspended sentence of imprisonment that
has not taken effect; or
“(c) A sentence of preventive detention; or
“(d) A sentence of corrective training:

‘“ ‘Serious violent offence’ means an offence against any of
the following provisions of the Crimes Act 1961 in
respect of which a determinate sentence of more
than 2 years imprisonment is imposed on the
offender:

“(a) Section 128 (sexual violation):

“(b) Section 171 (manslaughter):

“(c) Section 173 (attempt to murder):

“(d) Section 188 (1) (wounding with intent to cause
grievous bodily harm):

“(e) Section 188 (2) (wounding with intent to
injure):

“(f) Section 189 (1) (injuring with intent to cause
grievous bodily harm):

“(g) Section 189 (2) (injuring with intent to injure):

“(h) Section 198a (using a firearm against law
enforcement ofhicer, etc.):

“(i) Section 1988 (commission of crime with
firearm):

“(j) Section 234 (robbery):

“(k) Section 285 (aggravated robbery):
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“ ‘Supervising officer’, in relation to a person who is
serving a sentence of community service, means the
probation officer who is for the time being
supervising that person in accordance with section 32
of this Act:

*“ ‘Suspended sentence’—

“(a) Means a sentence in respect of which an order
has been made under subsection (1) of section 214 of
this Act; but

“(b) Does not include a sentence that has taken
effect by virtue of an order made under subsection (4)
or subsection (5) (a) of that section:

““Trial Judge’, in relation to a District Court, means a
Judge who holds a warrant under section 288 of the
District Courts Act 1947 to conduct trials on
indictment:

“ ‘Warden’ means a person appointed to be, or designated
as, a Warden under section 128 of this Act.

“(2) References in this Act to offences punishable by
imprisonment, or to offences punishable by imprisonment for a
term of a specified period or more, shall be construed, in
relation to any particular case, without regard to any restriction
imposed by any of the provisions of this or any other Act on the
jurisdiction or powers of the court dealing with the case.

“(8) For the purposes of this Act, an offender is subject to a
full time custodial sentence if the offender is serving that
sentence or is liable to commence or to resume serving it at
some time in the future.”

(2) The following enactments are hereby consequentially
repealed:

(a) So much of the Second Schedule to the Children, Young
Persons, and Their Families Act 1989 as relates to
section 2 (1) of the principal Act:

(b) So much of the Fourth Schedule to the Mental Health
(Compulsory Assessment and Treatment) Act 1992 as
relates to section 2 (1) of the principal Act.

8. Limitation on combined sentences—(1) The principal
Act is hereby amended by inserting, after section 8, the
following section:

“8a. (1) No court shall, in respect of any offence, impose on
an offender a community-based sentence cumulative on a
sentence of imprisonment, if the court ought not to have
imposed a sentence of imprisonment at all.
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“(2) Where a court imposes a community-based sentence
cumulative on a sentence of imprisonment, the total duration
of the combined sentences shall not exceed the term of
im risor’l,ment that would otherwise be appropriate for that
offence.

4, R:faration to be considered in all cases—The
principal Act is hereby amended by repealing section 11, and
substituting the following section:

“11. The court shall consider imposing a sentence of
reparation in every case, and, subject to section 22 of this Act,
shall impose such a sentence unless it is satisfied that it would
be clearly inappropriate to do so.”

5.Court may take into account offer to make
amends—(1) Section 12 (1) of the principal Act is hereby
amended by inserting, after the word “compensation”, the
words “, whether financial or by means of the performance of
any work or service,”.

(2) Section 12 (3) of the principal Act is hereby amended by
adding the words “or the performance of any work or service”.

6. Concurrent sentences of different kinds—The
principal Act is hereby amended by repealing section 13, and
substituting the following section:

“18. (1) This section applies where an offender is before a
court for sentence, whctﬁer or not the offender is already
subject to any sentence or sentences.

“(2) A court shall not impose any sentence or sentences of
one kind to be served concurrently with any sentence or
sentences of another kind unless the combination is permitted
by this section.

“(3) Where any kind of full-time custodial sentence is or has
been imposed on an offender, a court may also impose a
sentence of reparation or a sentence of a fine, or both.

“(4) Where any kind of community-based sentence is or has
been imposed on an offender, a court may also impose one or
more of the following:

“(a) A sentence of reparation or a sentence of a fine, or both:

“(b) A suspended sentence of imprisonment:

“(c) Where the community-based sentence is periodic

detention, a sentence of supervision:

“(d) Where the community-based sentence is supervision, a

sentence of periodic detention.
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“(5) Where a suspended sentence of imprisonment is
imposed on an offender, a court may also impose either or both
of the following:

“(a) Any one community-based sentence or the combination
of the sentences of periodic detention and
supervision:

“(b) A sentence of reparation or a sentence of a fine, or both.

“(6) Where a suspended sentence of imprisonment has been
imposed on an offender on a previous occasion and the
oftender is before a court for sentence in respect of one or
more offences not punishable by imprisonment, the court may
also impose a sentence of reparation or a sentence of a fine, or
both.

“(7) Where a sentence of reparation or a sentence of a fine,
or both, are or have been imposed on an offender, a court may
also impose—

“(a) A full-time custodial sentence; or

“(b) Either or both of the following:

“(i) Any one community-based sentence:
“(i1) A suspended sentence of imprisonment; or

“(c) Either or both of the following:

“(i) The combination of the sentences of periodic
detention and supervision:
“(ii) A suspended sentence of imprisonment.

*(8) Where any offender who is before a court for sentence is
already detained under a full-time custodial sentence imposed
on an earlier occasion, the court shall not impose on that
offender any community-based sentence or a suspended
sentence of imprisonment.

“(9) Nothing in this section—

“(a) Empowers a court to impose any sentence that it would

not otherwise be empowered to impose; or

“(b) Limits the power of a court to make any order that it is
empowered to make on the conviction of any
person, whether under this Act or under any other
enactment.”

7. New sections inserted—The principal Act is hereby
amended by inserting, after section 21, the following sections:

“21A. Suspended sentences—(1) Where a court sentences
an offender to a term of imprisonment of not less than 6
months and not more than 2 years, it may make an order
suspending the sentence for a period not exceeding 2 years
from the date of the order.
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“(2) A court shall not make an order under subsection (1) of
this section if it would not have sentenced the offender to
imprisonment in the absence of power to make an order
susPending the sentence.

“(8) A court making an order under subsection (1) of this
section shall specify a suspended sentence that corresponds in
length to the sentence of imprisonment that it would have
imposed in the absence of power to make an order suspending
the sentence.

“(4) Where an offender who is subject to a suspended
sentence is convicted of a further of]l'ence mﬁshaft))le by
imprisonment, the court shall order that the suspended
sentence shall take effect for the period specified in the order
made under subsection (1) of this section, unless it is of the
opinion that it would be unjust to do so in view of all the
circumstances which have arisen since the suspended sentence
was imposed, including the circumstances of any further
offending.

“(5) Where the Court decides pursuant to subsection (4) of
this section that a suspended sentence shall not take effect for
the period specified in the order, the court shall, subject to this
Act, order that the suspended sentence—

“(a) Take effect with the substitution of a lesser term of

imprisonment; or

“(b) Be cancelled and replaced by any non-custodial sentence

that could have been imposed on the offender at the
time when the offender was convicted of the offence
for which the suspended sentence was imposed; or

“(c) Be cancelled.

“(6) Where, pursuant to subsection (4) or subsection (5) of this
section, a court orders that the suspended sentence shall take
effect, then, notwithstanding section 78 of this Act but subject
to any direction made under section 73 (1) of this Act, the
sentence shall commence on the date of the making of that
order.

“(7yWhere a court sentences an offender for a further
offence without taking into account the existence of a
suspended sentence, the Solicitor-General or any member of
the Police or a Crown Prosecutor may, before the expiry of the
suspended sentence, apply to the court for the making of an
orcEer referred to in subsection (4) of this section.

“(8) On any application under subsection (7) of this section,
the court may issue a summons requiring the offender to
appear, or issue a warrant to arrest the offender and bring him
or her before the court, at the time and place appointed, for
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the purpose of being dealt with in accordance with
subsection (4) of this section and that subsection shall have
effect in respects notwithstanding that the offender has
already been sentenced for the further offence.

“(9) Where a court imposes a suspended sentence for one
offence, the court may also impose suspended sentences under
subsection (1) of this section for other offences for which the
offender has aq.)eared for sentence, so long as the total period
of all suspended sentences to which the offender is subject does
not exceed 2 years from the date of commencement of the first
such sentence; and, where 2 or more suspended sentences are
imposed on an offender, the sentences shall be served
concurrently.

“(10) For the purposes of this section, a conviction includes a
conviction entered in the Youth Court where the offender is
referred to the District Court for sentencing pursuant to section
283 (o) of the Children, Young Persons, and Their Families Act
1989.

“218. Administration and effect of suspended
sentences—(1) On making an order under section 21a (1) of
this Act, the court shall explain to the offender that if he or she
is convicted of a further offence punishable by imprisonment
while subject to a suspended sentence he or she is liable to
undergo the sentence in addition to any other sentence which
may be imposed.

“(2) Where the court imposes a suspended sentence on an
offender it shall cause the particulars of the sentence, including
the consequences of non-compliance to be drawn up in the
form of an order and the provisions of section 58 of this Act
shall apply as if the reference in that section to a community-
based sentence were a reference to a suspended sentence.

“(3) An offender shall have the same right of appeal against a
suspended sentence as he or she would have had if the sentence
had taken effect.

h“(4) Nothing in this Act shall authorise any court to direct
that—

“(a) A suspended sentence shall be cumulative on another
suspended sentence or on a sentence of any other
kind; or

“(b) A sentence of any kind shall be cumulative on a
suspended sentence.

“(5) Subject to subsection (3) of this section, an offender who

is subject to a suspended sentence which has not taken effect
under subsection (4) or subsection (5) (a) of section 21a of this
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Act shall not be treated for the purposes of this Act or any
other Act as being subject to a sentence of imprisonment.

“2lc. Registrar to keep records—The chstrar of any
court making an order or sentencing an offender under
section 214 of this Act shall cause records to be kept of such
orders and sentences for the purpose of ensuring that
suspended sentences are administered in accordance with
sections 21a and 218 of this Act.”

8. Court may sentence offender to make reparation—
(1) Section 22 f(4) (b) of the principal Act (as substituted by
section 4 (1) of the Criminal Justice Amendment Act (No. 3)
1987) is hereby amended by omitting the expression “$250”,
and substituting the expression “$500”.

(2) Section 22 of the principal Act is hereby amended by
adding the following subsections:

“(6) Notwithstanding anything to the contrary in this section,
where the offender has insufficient means to pay the total value
of the loss or damage, or the amount the court would otherwise
have ordered to be paid in respect of the harm, on sentencing
the offender to make reparation, the court may direct the
offender to make—

“(a) Reparation for any amount which is less than the value

or amount of the loss, damage, or harm; or

“(b) Periodic payments in respect of the loss, damage, or

harm; or

“(c) Both.

“(7) Where the court, having been satisfied that the
requirements of subsection (1) of this section have been met,
considers whether it is appropriate to impose, in addition to the
sentence of reparation, a sentence of a fine, and it appears to
the court that the offender has insufficient means to make
reparation in addition to paying a fine, the court shall, subject
to subsection (6) of this section, sentence the offender to make
reparation alone.

“(8) Where the court imposes upon an offender a sentence of
reparation and a sentence of a fine, any payments received
from the offender shall be applied first m satisfaction of the
amount due under the sentence of reparation.”

9. Enforcement of sentence—Section 25 of the principal
Act is hereby amended by adding the following subsection:

“(4) For the avoidance of doubt, it is hereby declared that the
remission of the whole or any part of the amount required to
be paid under a sentence to make reparation does not affect
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the right of the person who suffered loss or damage to bring
civil proceedings to recover the amount so remitted.”

10. Effect of subsequent sentences—Section 28c of the
principal Act (as inserted by section 2 of the Criminal Justice
Amendment Act 1989) is hereby amended—

(a) By omitting from paragraph (a) the expression “12

months or more”, and substituting the expression
“more than 12 months”:

(b) By omitting from paragraph (c) the expression “less than
12 months”, and substituting the expression “12
months or less™:

(c) By omitting from paragraph (d) the words “by a District
Prisons Board or””:

(d)By omitting from paragraph (d) the expression
“section 917, and substituting the expression
“section 94"

11. Concurrent and cumulative sentences—Section
30 (4) of the principal Act is hereby amended by inserting, after
the words “community service”, the words “may be
cumulative on a sentence of imprisonment of 12 months or less
but”.

12. Matters to be considered by court before
community service imposed—Section 31 of the principal
Act is hereby amended by adding, as subsection (2), the
following subsection:

“(2) Notwithstanding subsection (1) (c) of this section, a court
may impose on an oflender a sentence of community service
cumulative on a sentence of imprisonment, if satisfied that it is
likely that suitable authorised service will be available for the
offender to perform for the purposes of the sentence.”

13. Supervising Officer—Section 32 of the principal Act is
hereby amended by repealing subsection (2), and substituting
the following subsections:

“(2) Except as provided in subsection (3) of this section, the
offender shall report in person to the Supervising Officer within
72 hours after a sentence of community service is imposed.

“(3) Where the sentence of community service is cumulative
on a sentence of imprisonment, the offender shall, as soon as
practicable and not later than 72 hours after release from the
penal institution, report in person to a probation officer for the
district in which the offender is to reside.”
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14. Community servwe to be performed by
offenders—(1) Section 33 (1) of the Pnncipal Act is hereby
amended by omitting thc word “As”, and substltutmg the
words ““Subject to subsection (2) of this sectlon, as’

(2) Section 33 of the pnnc1tpal Act is hereby amended by
adding, as subsection (2), the following subsection:

“(2) Where a sentence of community service is cumulative on
a sentence of imprisonment, the Supervising Officer shall make
the arrangements required to be made unger subsection (1) of
this sectlon upon the release of the offender from the penal
institution.’

15. When service to be perfortned—( )Sectlon 34 (1) of
the pnncxpal Act is hereby amended by msertmg, after the
expression ‘“‘subsection (2)”, the expression “or subsection
(24)”.

(2) Section 34 (2) of the principal Act is hereby amended tc)ly
omitting the word “Where”, and substltutmg the words
“Except as provided in subsection (2a) of this section, where”.

(8) Section 34 of the principal Act is hereby amended by
inserting, after subsection (2), the following subsection:

“(2a) Where a sentence of community service is cumulative
on a sentence of imprisonment, the service required to be
performed shall be performed within 12 months of the

commencement of the sentence of commumty service.’

(4) Section 34 (3) of the principal Act is hereby amended by
omitting the expression “and (2)”, and substituting the
expression ”, (2), and (2a)”.

16. Offences relating to breach of sentence of
community service—Section 36 (1) of the principal Act is
hereby amended by repealing paragraph (a), and substituting
the following paragraph:

“(a) Fails without reasonable excuse—
“(i) To report to the Supervising Offhcer in
accordance with section 32 (2) of this Act; or

“(ii) To report to a probation officer in accordance
with section 32 (3) of this Act; or”.

17. Cumulative sentences—Section 39 (1) of the principal
Act is hereby amended by msertmg, after the words “A
sentence of penodlc detention”, the words “may be cumulative
on a sentence of i unpnsonment of 12 months or less but”.
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18. Conditions of sentence—The principal Act is hereby
amended by repealing section 40, and substituting the
following section:

“40. (1) An offender who is subject to a sentence of periodic
detention shall be required during the term of the sentence—

“(a) To report at a periodic detention centre on such

occasions as may be specified in or pursuant to the
order of the court mage under subsection (2) of this
section; and

“(b) To remain at the periodic detention centre, or to report

to and remain at any other place, at the direction of
the Warden; and

“(c) On each such occasion, to remain in the custody of the

Warden of that centre as directed by the Warden in
accordance with this section.

“(2) A court imposing a sentence of periodic detention shall,
by order,—

“(a) Either—

“(i) Specify the number of occasions in each week
on which the offender is required to report; or

“(ii) Direct the offender to report on 1 occasion in
each week and on such other occasion or occasions
in each week as the Warden may from time to time
specify; or

“(iii) Direct the offender to report on such number
of occasions in each week as the Warden may from
time to time specify; and

“(b) Except where the sentence is cumulative on a sentence

of imprisonment, specify the periodic detention
centre at which the offender is required to report on
each occasion; and

“(c) Specify—

“(@)In any case where the sentence of periodic
detention is cumulative on a sentence of
imprisonment, that the offender shall, as soon as

racticable and not later than 72 hours after release
From the penal institution, report in person to a
probation officer for the district in which the
offender is to reside and report to a periodic
detention centre in that district in accordance with
the directions of that probation officer; or

“(ii) In any other case, the date and time at which
the offender is required to report on the first such
occasion after the sentence is imposed; and
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“(d) Specify the maximum duration of each period of
custody.

“(8) It shall not be necessary for all the periods of custody in
any week to be of the same duration, but no such period shall
be longer than 10 hours and the aggregate in any week shall
not exceed 18 hours.

“(4) The day and time at which an offender who is subject to

a sentence of periodic detention is requlred to report at a
periodic detention centre on every occasion after the first, and
the period for which the offender is re ulred to remain in
custody on any occasion (including the first), shall be
determined by the Warden, who shall have regard to the
directions given by the court in imposing the sentence or,
subsequently, by any District Court Judge to whom an
application is made by the offender.

“(5) The times at which the offender is required to report,
and the periods during which he or she is re_?uired to remain in
custody, shall be such as to avoid interference, so far as
practicable, with the offender’s attendance at any place of
education or employment, or with his or her genuine religious
observances.

“(6) Notwithstanding anything in subsections (1) and (2) of
this section,—

“(a) The Secretary may subsequently direct that an offender
who is serving a sentence of periodic detention shall
thereafter report at a periodic detention centre
established in a district different from that in which
the periodic detention centre specified by the court
is established:

“(b) The Warden ma! subsequently direct that any offender
shall thereafter report to another periodic detention
centre estabhshecf) within the same district as the
periodic detention centre specified by the court.

“(7) A direction glven under subsection (6) of this section may
be revoked at any time.”

19. Offender excused from reporting in certain
circumstances—Section 41 of the principal Act is hereby
amended by repealing subsection (3), and substituting the
following su {section:

“(3) Without limiting subsection (2) of this section, the
Warden may excuse an offender who is subject to a sentence of
periodic detention from reporting for any period or periods not
exceeding in the aggregate 1 week on completion of each
8-month period of the sentence.’
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20. Offences relating to breach of sentence of periodic
detention—Section 45 (1) of the principal Act is hereby
amended by repealing paragraph (a), and substituting the
following paragraph:

“(a) Fails without reasonable excuse,—

*“(i) To report at a periodic detention centre—
“(A) As ordered by the court imposing the
sentence; or
“(B) As specified pursuant to section 137 (4) of the
Summary Proceedings Act 1957 on
appeal; or
“(C) As directed by a probation officer pursuant
to section 40 (2) (c) (i) of this Act; or
“(D) As determined pursuant to section 40 (4) of
this Act; or
“(E) As directed pursuant to section 40 (6) of this
Act; or
“(ii) To report to any other place as directed
pursuant to section 40 (1) (b) or section 43 of this
Act; or”.

21. Sentence of supervision—Section 46 of the principal
Act is hereby amended by omitting the word “Where”, and
substituting the words “Except as provided in section 47 (1) of
this Act, where”.

22. Cumulative sentences—Section 47 of the principal Act
is hereby amended by repealing subsection (1), and substituting
the following subsection:

“(1) A sentence of supervision—

“(a) May be cumulative on a sentence of imprisonment of 12
months or less so long as the term of the sentence of
supervision does not exceed 12 months; but

“(b) Shall not be cumulative on another sentence of
supervision or on a sentence of any other kind.”

28. Conditions of sentence—Section 49 of the principal
Act is hereby amended by repealing paragraph (a), and
substituting the following paragraph:

“(a) The offender shall report in person as follows:

“(i) In any case where the sentence is cumulative
on a sentence of imprisonment, the offender shall, as
soon as practicable and not later than 72 hours after
release from the penal institution, report to a



964 Criminal Justice Amendment 1998, No. 43

robation officer for the district in which the offender
1s to reside:

“(ii) In any other case, the offender shall report to
the probation officer for the district in which the
court office is situated as soon as practicable and not
later than 72 hours after the sentence is imposed:”.

24. Variation or cancellation of sentence—Section 51 (3)
of the principal Act is hereby amended by inserting, before the
words “to the manner”, the words “, where the sentence has
commenced,”.

25. Change of name of communitK care—(1) The
principal Act is hereby amended by omitting the heading above
section 53, and substituting the heading “Community
Programme’.

(2) Sections 54 to 57 of the principal Act are hereby amended
by omitting the words “community care” wherever they occur,
and substituting in each case the words “a community
programme’’.

(3) Every reference to a sentence of community care in an
Act, regulation, rule, order, other enactment, agreement, deed,
instrument, application, notice, or other document whatever in
force at the commencement of this Act shall, unless the context
otherwise requires, be hereafter read as a reference to a
sentence of a community programme under section 53 of the
principal Act.

26. Cumulative sentences—(1) Section 55 of the principal
Act is hereby amended by repealing subsection (1), and
substituting the following subsection:

“(1)A sentence of a community programme may be
cumulative on a sentence of imprisonment for a term of 12
months or less but shall not be cumulative on another sentence
of a community programme or on a sentence of any other
kind.”

(2) Section 55 of the principal Act is hereby amended by
adding the following subsections:

“(3) Where a sentence of a community programme is
cumulative on a sentence of imprisonment, the programme
which the offender is to undergo shall be completed within 12
months after the commencement of the sentence of a
community programme.

“(4) Where the sentence of a community programme is
cumulative on a sentence of imprisonment, the offender shall,



1993, No. 48 Criminal Justice Amendment 965

as soon as practicable and not later than 72 hours after release
from the penal institution, report in person to a probation
officer for the district in which the offender is to reside.”

27. Variation or cancellation of sentence of
community programme-—(1) Section 57 of the principal Act
is hereby amended by inserting, after subsection (1), the
following subsection:

“(1a) Without limitin§ anything in subsection (1) of this
section, a sentence of a community programme that is
cumulative on a sentence of imprisonment may at any time
before the commencement of tﬁe sentence of a community
programme, on the application of the offender or a probation
officer made in accordance with section 65 of this Act, be
varied or cancelled by a court where it is satisfied that, due to a
change in circumstances since the sentence of a community
programme was imposed,—

“(a) The offender will be unlikely or unable to comply with

any of the conditions of the sentence; or

“(b) The programme is no longer available or suitable for the

offender.”

(2) Section 57 (2) of the principal Act is hereby amended by
omitting the expression “‘subsection él) (a)”, and substituting
the expression “subsections (1) (a) and (1a)”.

28. Commencement of sentences—The principal Act is
hereby amended by repealing section 59, and substituting the
following section:

“59. (1) Except as otherwise provided in this Act, but subject
to section 187 of the Summary Proceedings Act 1957,—

“(a) The period during which authorised service is to be
performed under a sentence of community service
shall commence—

“(i) In any case where the sentence is cumulative
on a sentence of imprisonment, on the day on which
the offender is released from the penal institution; or

“(ii) In any other case, on the day on which the
sentence is imposed; and

“(b) The term of every sentence of periodic detention, or of
supervision, or of a community programme shall
commence—

“(i) In any case where the sentence is cumulative
on a sentence of imprisonment, on the day on which
the offender is released from the penal institution; or
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“(ii) In any other case, on the day on which the
sentence is imposed,—
whether or not the sentence is imposed in substitution for some
other sentence.

“(2) Where an offender will be subject to a community-based
sentence on release from a penal institution, before his or her
release the Superintendent of the penal institution shall give to
the Manager Community Corrections in the district in which
the offender is to reside upon release notice of—

“(a) The date of the offender’s release; and

“(b) The address at which the offender is expected to reside;
and

“(c) The community-based sentence to which the offender
will be subject upon release.

“(3) Nothing in section 40 (2) (c) (i) or section 44 of this Act
empowers a court to defer the commencement of a sentence of
periodic detention, except where—

“(a) The sentence is imposed during the period commencing
on the 20th day of December in any year and
ending with the close of the 20th day of January in
the following year; and

“(b) The periodic detention centre to which the offender
would report during that period is not operational.”

29. Effect of subsequent sentences—(1) Section 63 of the
principal Act is hereby amended by omitting from
subsection (1), and also from subsection (2), the word “Where”,
and substituting in each case the words “Subject to
subsection (8) of this section, where”.

(2) Section 63 (2) of the principal Act is hereby amended—

(@) By omitting from paragraph (a) the expression “12
months or more”, and substituting the expression
“more than 12 months”:

(b) By omitting from paragraph (c) the expression “less than
12 months”, and substituting the expression “12
months or less’”:

(c) By omitting from paragraph (d) the words “by a District
Prisons Board or’:

(d) By omitting from paragraph (d) the expression
“section 917, and substituting the expression
“section 94”.

(3) Section 63 of the principal Act is hereby amended by

adding the following subsections:

“(3) Where an offender who has been sentenced to a
community-based sentence cumulative on a sentence of
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imprisonment is, before commencing or completing the
community-based sentence, sentenced to a further period of
imprisonment, and the total period to be served under the
combined sentences of imprisonment exceeds 12 months, the
community-based sentence shall not take effect or shall cease to
have effect, as the case may be, and shall be deemed to be
cancelled.

“(4) Where an offender who is subject to a community-based
sentence is also subject to a suspended sentence, and a court
orders under subsection (4) or subsection (5) (a) of section 214 of
this Act that the suspended sentence shall take effect,
subsections (1) and (2) of this section shall apply, so far as they
are applicable and with any necess modifications, as if the
offender were subsequently sentenced for another offence.”

30. Application to review sentence—Section 64 of the
pn'ncipaf Act is hereby amended by inserting, after subsection
(1), the following subsection:

“(1a) Without limiting subsection (1) of this section, where an
offender has been sentenced to any community-based sentence
cumulative on a sentence of imprisonment, other than a
sentence of a community programme, and, before the
commencement of the community-based sentence, a probation
officer believes on reasonable grounds that, due to a change in
circumstances since the community-based sentence was
imposed,—

“(a) The offender will be unlikely or unable to comply with
any of the conditions of the community-based
sentence; or

“(b) The community-based sentence is no longer suitable for
the offender; or

“(c) In the case of a sentence of supervision, any programme
arranged for the offender is no longer available or
suitable,—

the probation officer may, unless the sentence is cancelled or is
deemed to be cancelled or does not take effect in accordance
with any of the provisions of this Act, apply to a court in
accordance with section 65 of this Act for a review of the
sentence.”

31. Powers of court—(1) Section 66 (1) of the principal
Act is hereby amended by inserting, after the expression
“subsection (1)”, the expression “or subsection (1a)”.

(2) Section 66 of the principal Act is hereby amended lg'
omitting from subsection (8) (d) and also from subsection (4) (d)
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the expression “paragraph (c) of subsection (3) of section 100”,

”

and substituting in each case the expression “section 88 (3) (c)”.

32. Effect of subsequent sentence of imprisonment—
(1) Section 71 (1) of the principal Act is hereby amended—

(a) By omitting from paragraph (a) the words “If the term or
terms of imprisonment will expire on or before the
date of the expiry”, and substitute the words “If the
final release date of the term or terms of
imprisonment is a date on or before the final release
date”:

(b) By omitting from paragraph (b) the words “If the term or
terms of imprisonment will expire after the date of
the expiry”, and substitute the words “If the final
release date of the term or terms of imprisonment is
a date later than the final release date”.

(2) Section 71 (2) of the principal Act is hereby amended by
omitting the words “the date when the offender would have
become eligible for remission of sentence had he or she been”,
and substituting the words “the final release date that would
apply if he or she were”.

(3) Section 71 (3) of the pnnc1pal Act is hereby amended by
omitting the words “the term of imprisonment unposed on the
offender will expire on or before the date of the expiry”, and
substituting the words “the final release date of the term of
imprisonment is a date on or before the final release date”.

38. Cumulative sentences—The principal Act is hereby
amended by repealing section 73, and substituting the
following section:

“78. (1) A determinate sentence of imprisonment may be
curmulative on such other determinate sentence or sentences as
the court directs, whether then imposed or to which the
offender is already subject, including any sentence or sentences
in respect of which any such direction is or has been given.

“(2)A term of imprisonment imposed on an offender
(whether by committal, sentence, or order) in respect of the
non-payment of a sum of money, may be cumulative on any
determinate sentence or sentences of imprisonment as the
court directs, whether then imposed or to which the offender is
already subject, including any sentence or sentences in respect
of which any such direction is or has been given.



1998, No. 43 Criminal Justice Amendment 969

“(8) Except as expressly provided in this Act,—

“(a) No sentence of imprisonment shall be cumulative on
another sentence of imprisonment or on a sentence
of any other kind:

“(b) No sentence of any kind shall be cumulative on a
sentence of imprisonment.”

34. Sentence of preventive detention—(1) Section 75 of
the principal Act (as substituted by section 2 of the Criminal
Justice Amendment Act (No. 2) 1987) is hereby amended by
repealing subsection (1), and substituting the following
subsection:

“(1) This section shall apply to any person who is not less
than 21 years of age, and who either—

“(a) Is convicted of an offence against section 128 (1) (a) of

the Crimes Act 1961; or

“(b) Having been previously convicted on at least one

occasion since that person attained the age of 17
years of a specified offence, is convicted of another
specified oftence, being an offence committed after
that previous conviction.”

(2) Section 75 of the principal Act (as so substituted) is hereby
amended by inserting, after subsection (3), the following
subsections:

“(8a) A court shall not impose a sentence of preventive
detention on an offender to whom subsection (1) (a) of this
section applies unless the court—

“(a) Has first obtained a psychiatric report on the offender;

and

“(b) Having regard to that report and any other relevant

report,—
is satisfied that there is a substantial risk that the offender will
commit a specified offence upon release.

“(3B) Notwithstanding anything in section 121 (1) of this Act,
the Court may, for the purposes of obtaining the psychiatric
report referred to in subsection (34) (a) of this section, exercise

or any of the powers conferred by section 121 (2) of this Act,
and subsections (24) to (13) of section 121 and sections 122 and
128 of this Act shall apply, so far as they are applicable and
with any necessary modifications, to the offender and any
psychiatric report so obtained.”

35. Repeals—(1) Section 774 of the principal Act (as inserted
by section 7 of the Criminal Justice Amendment Act (No. 3)
1987) is hereby repealed.
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(2) Section 7 of the Criminal Justice Amendment Act (No. 3)
1987 is hereby consequentially repealed.

(3) Section 2 of the Criminal Justice Amendment Act (No. 2)
1989 is hereby consequentially repealed.

36. Court may impose conditions of non-association
on release on parole or remission date—(1) Section 77s (1)
of the principal Act (as inserted by section 3 (1) of the Criminal
Justice Amendment Act 1989) is hereby amended by omitting
the words “the date on which the offender becomes eligible for
remission of sentence”, and substituting the words “the final
release date”.

(2) Section 778 (1) of the principal Act (as so inserted) is
hereby amended by omitting the expression “section 82”, and
substituting the expression “section 93”.

(8) Section 778 of the principal Act (as so inserted) is hereby
amended by inserting, after subsection (1), the following
subsection:

“(1a) Where a court imposes a community-based sentence
cumulative on a sentence of imprisonment, pursuant to any of
sections 30, 39, 47, and 55 of this Act, the court may also
exercise the power conferred by subsection (1) of this section;
and that subsection shall apply accordingly.”

87. Commencement of sentence or term of
committal—(1) Section 78 (1) of the principal Act is hereby
amended by omitting the expression “section 114 (5)”, and
substituting the expression ‘“‘sections 21a (4), 21a(5), and
114 (5)”.

(2) Section 78 of the principal Act is hereby amended by
repealing subsections (8) and (9), and substituting the following
subsections:

“(8) Where a determinate sentence of imprisonment is
directed to be cumulative on another determinate sentence of
imprisonment, the term of the sentence shall commence on the
final release date of that other sentence; but if that other
sentence is subsequently quashed and no other sentence of
imprisonment is substituted therefor, the later sentence shall
commence when the quashed sentence would have
commenced.

“(9) Where—

“(a) A community-based sentence is cumulative on a

sentence of imprisonment; and

“(b) While the offender is serving that sentence of

imprisonment, one or more further sentences of
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imprisonment are imposed cumulative on that
sentence of imprisonment,—
the term of the community-based sentence shall, subject to
section 63 (3) of this Act, commence on the release of the
offender from a penal institution after serving all the sentences
of imprisonment to which he or she is then subject.

“(10) Where a term of imprisonment imposed on an offender
(whether by committal, sentence, or order) in respect of the
non-payment of a sum of money or for disobedience of a court
order or for contempt of court is directed to be cumulative on a
determinate sentence of imprisonment, that term shall
commence on the final release date of that sentence; but if that
sentence is subsequently quashed and no other sentence of
imprisonment is substituted therefor, the term of imprisonment
shall commence when the quashed sentence would have
commenced.”

88. Sentence to cease to run while offender unlawfully
at large—Section 79 of the principal Act is hereby amended by
omitting the words “section 44 (4) of the Mental Health Act
1969”, and substituting the words “section 48 (1) of the Mental
Health (Compulsory Assessment and Treatment) Act 1992”.

89. Minimum Eeriods of imprisonment—(1) The
principal Act is hereby amended by repealing section 80, and
substituting the following section:

“80. (1) Subject to subsections (2) and (3) of this section,
where a court sentences an offender to an indeterminate
sentence, it may, at the same time, order that the offender
serve a minimum period of imprisonment of more than 10
years.

“(2) The court shall not impose a minimum period of
imprisonment under subsection (1) of this section unless it is
satished that the circumstances of the offence are so
exceptional that a minimum period of imprisonment of more
than 10 years is justified.

“(3) Where the court imposes a minimum period of
imprisonment under subsection (1) of this section, the duration
of the period imposed shall be the minimum period that the
court considers to be justified having regard to the
circumstances of the case, including those of the offender.

“(4) Where a court sentences an offender to a term of
imprisonment of more than 2 years for a serious violent
offence, it may, at the same time, order that the offender serve
a minimum period of imprisonment.
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“(5) The court shall not impose a minimum period of
imprisonment under subsection (4) of this section unless it is
satisied that the circumstances of the offence are so
exceptional that the imposition of a minimum period of
imprisonment that is longer than the period otherwise
applicable under section 89 or section 90 of this Act, as the case
may be, is justified.

“(6) The duration of the period imposed under subsection (4)
of this section shall be the minimum period that the court
considers to be justified having regard to the circumstances of
the case, including those of the offender, but in no case shall
the period exceed—

“(a) The period beginning on the commencement of the
sentence and ending 3 months before the sentence
expiry date; or

“(b) Ten years,—
whichever is the lesser.

“(7) Where the court makes an order under this section, it
sh ive the offender written reasons for so doing and the
offender may appeal against the imposition of the minimum
period of imprisonment in the same manner as he or she may
appeal upon conviction against the sentence or sentences
imposed.’

(2) Section 149 of the principal Act is hereby amended by
repealing paragraph (g), and substituting the following
paragraph:

“(g) Prescribing the manner in which final release dates are

to be determined under section 91 of this Act:”.

(3) The following enactments are hereby consequentially
repealed:

(a) Section 3 of the Criminal Justice Amendment Act (No. 2)

1987:
(b) Section 3 of the Criminal Justice Amendment Act (No. 2)
1989.

(4)In any Act, regulation, rule, order, other enactment,
agreement, deed, instrument, application, notice, or other
document whatever in force at the commencement of this
section, every reference to remission under the principal Act (as
it read immediately before the commencement of this section)
shall, unless the context otherwise requires, be hereafter read
as a reference to a final release date.

40. Period on remand to be taken as time served—
(1) The principal Act is hereby amended by repealing section 81
(as substituted by section 8 (1) of the Criminal Justice
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Amendment Act (No. 3) 1987), and substituting the following
section:

“81. (1) The Superintendent of any penal institution (not
being a police jail) shall for the purposes of this section cause a
record to be kept of—

“(a) The date on which any person is admitted to the

institution on remand; and

“(b) The total period during which any person is detained in

the institution on remand—
at any stage of the proceedings leading to the person’s
conviction or pending sentence, whether that period or any
part of it relates to any charge on which the person was
eventually convicted or any other charge on which the person
was originally arrested or that the person faced at any time
subsequent to his or her arrest and prior to conviction.

“(2)In determining the length of any sentence of
imprisonment to be imposed, the sentencing Judge shall not
take into account any part of the period during which the
offender was detained mn a penal institution on remand, as
recorded under subsection (1) of this section, and shall not
specify any such period on the warrant of commitment.

“(8)On receiving a warrant of commitment for any
sentenced offender, the Superintendent shall cause any period
during which the offender was detained in a penal institution
on remand (as so recorded) to be determined and entered on
the warrant of commitment.

“(4) The Superintendent shall cause a copy of the warrant of
commitment completed in accordance witK subsection (3) of
this section to be given to the offender to whom it relates, and
any such offender who disputes the accuracy of the
determination made under that subsection may apply to the
Su;)erintendent for a review of the determination.

‘(5) On receiving an application under subsection (4) of this
section, the Superintendent shall forthwith review the
determination and shall, if he or she believes it is inaccurate,
cause the determination to be amended. Where the
Superintendent is satisfied that the original determination is
accurate, he or she shall cause the offender to be informed in
writing accordingly.

“(6) Where an offender is dissatisfied with the review of his
or her application under subsection (5) of this section, he or she
may appeal against the Superintendent’s decision to the court
that imposed the sentence; and, subject to this subsection, the
provisions of Part IV of the Summa.?l Proceedings Act 1957, or
(as the case may require) Part XIII of the Crimes Act 1961, shall



974 Criminal Justice Amendment 1993, No. 48

apply, so far as they are applicable and with any necessary
modlﬁcatlons, to every such appeal.

“(7) For the purposes of determmmg the dates on which an
offender to whom subsection (1) of this section applies will
become eligible for parole or final release, as the case may be,
the offender shall be deemed to have been serving the sentence
during the period specified on the warrant of commitment in
accordance with subsection (3) of this section or determined
under subsection (5) or subsection (6) of this section, as the case
may be.

“(8) This section shall not apply in respect of any time during
which an offender is detame(F Ina pena.fl) institution on remand
wh1le the offender is subject to any full-time custodial sentence.

“(9) For the purposes of subsection (7) of this section, terms
of imprisonment under cumulative sentences shall be treated as
one term determined in the manner provided in section 92 of
this Act.

“(10) Nothing in this section shall limit or affect the
provisions of section 78 of this Act.”

(2) Nothing in subsection (1) of this section shall apply in
respect of any sentences imposed before the commencement of
this section or any sentences imposed in substitution, or as a
result of a retrial, for any such sentences.

41. Repeal—Section 82 of the principal Act is hereby
repealed.

42. Court may order confiscation of motor vehicles—
Section 84 (2 ) of the principal Act is hereby amended—
(a) By omitting the expressmn “l year or more”, and
substxtutlng the expression “more than 12 mon
(b) By inserting in Paragraph ( 2 before the word “facﬂltate
the words *‘commit or’

43. New Part VI substituted—(1) The pnnc1pa.l Act is
hereby amended by repealing Part VI écompnsmg sections 89
to 107) and section 107a (as inserted by section 8 of the
Criminal Justice Amendment Act (No. 2) 1987), and
substituting the following Part:

“PART VI
“ADMINISTRATION OF FULL-TIME CUSTODIAL SENTENCES
“Release

“89. Discretionary release on arole—( ) Subject to
subsection (2) of this section, an offender who is subject to an
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indeterminate sentence is eligible to be released on parole after
the expiry of 10 years of that sentence.

“(2) An offender to whom subsection (1) applies who is
subject to a minimum period of imprisonment imposed under
section 80 (1) of this Act is eligible to be released on parole after
the expiry of the minimum period specified in the order.

“(8) An offender who is subject to a determinate sentence of
imprisonment for a term of more than 12 months, not being a
sentence for a serious violent offence, is eligible to be released
on parole after the expiry of one-third of that sentence.

“4)An offender who is subject to a sentence of
imﬁ)risonment for a term of 15 years or more for a serious
violent offence is eligible to be released on parole after the
expiry of 10 years of that sentence.

“(5) An offender who has been recalled under this Part of this
Act or an offender in respect of whom a direction for return
has been made under section 94 (6) of this Act, whether before
or after that offender’s final release date under section 90 (1) of
this Act, may be released again on parole at any time before
the final release date specified in section 90 (4) of this Act.

“(6{ Notwithstanding anything in this section, no offender is
eligible to be released on parole under this section—

“(a) While the offender remains subject to an order made
under section 105 of this Act; or

“(b) Where an application for an order under that section in
respect of the offender has been made to, but not
determined by, the Parole Board; or

“(c) While the offender is detained in a police station or
police jail; or

“(d) While the offender is subject to an order made under
section 474 of the Misuse of Drugs Amendment Act
1978.

“(7) Except as provided in subsection }4) of this section, no
offender who is subject to a sentence of imprisonment for a
serious violent offence shall, in respect of that sentence, be
eligible to be released on parole uné)er this section.

“90. Final release—(1) Subject to sections 33 (3) and 34 (3)
of the Penal Institutions Act 1954, to section 47A of the Misuse
of Drugs Amendment Act 1978, and to subsections (2), (3), and
(4) of this section, an offender shall be released—

“(a) Where the offender is subject to a sentence of

imprisonment for a term of 12 months or less, after
the expiry of one-half of the sentence:
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“(b) Where the offender is subject to a sentence of
imprisonment for a term of more than 12 months,
not being a sentence for a serious violent offence,
after the expiry of two-thirds of the sentence:

“(c) Where the offender is subject to a sentence of corrective
training, after the expiry of two-thirds of the
sentence:

“(d) Where the sentence is in respect of a serious violent
offence,—

“(i) If no minimum period of imprisonment has
been imposed under section 80 (4) of this Act, after
the expiry of two-thirds of the sentence:

“(@ii) If a minimum period of imprisonment has
been imposed under section 80 (4) of this Act, after
the expiry of the minimum period specified in the
order.

“(2) Subject to sections 33 (3) and 34 (8) of the Penal
Institutions Act 1954, where an offender is subject to an order
made under section 105 of this Act, the oi%ender shall be
released—

“(a) If the order is revoked after the date when the offender
would but for the order have been finally released
under subsection (1) of this section, on the date of
revocation; or

“(b) On expiry of the order, being a date not later than
3 months before the sentence expiry date.

“(8) An offender in respect of whom an application for an
order under section 105 of this Act has been made to, but not
determined by, the Parole Board shall not be released under
this section until the application has been determined in
accordance with section 105 of this Act.

“(4) Subject to sections 33 (3) and 34 (3) of the Penal
Institutions Act 1954, where an offender has been recalled or a
direction for the return of an offender has been made under
section 94 (6) of this Act, the offender shall be released not later
than 3 months before the sentence expiry date.

“(5) For the purposes of this section, a person on whom a
term of imprisonment is imposed (whether b{ way of
committal, sentence, or order) for non-payment of a sum of
money or for disobedience of a court order or for contempt of
court shall be treated as an offender who is subject to a
sentence of imprisonment for that term.

“91. Secretary to determine offender’s final release
dates—In respect of each offender who is detained in a penal

B—s6*
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institution (other than a police jail) for the purposes of any
sentence or term of imprisonment or any sentence of corrective
training, the Secretary shall from time to time determine, in
accordance with sections 90 and 92 of this Act and any
regulations made under this Act, the offender’s final release
date.

Cf. 1985, No. 120, s. 90

“92. Calculation of parole, final release, and sentence
expiry dates—(1) Where an offender is subject to cumulative
or concurrent sentences of imprisonment, or both, the parole,
final release and sentence expiry dates of such sentences shall
be calculated in accordance wiz this section.

“(2)For the purposes of this Part of this Act, terms of
imprisonment under cumulative sentences shall be treated as
one term as provided in this section.

“(8) The date on which an offender who is subject to
cumulative sentences of imprisonment is eligible for parole
under section 89 shall be determined by—

“(a) Calculating, for each sentence within each link in the
cumulative chain, the period beginning with the
commencement of the sentence and ending with the
close of the date on which the offender becomes
eligible for parole in accordance with section 89 of
this Act, or, in respect of any sentence where there
is no such parole eligibility date, the final release
date for that sentence; an

“(b) Taking the longest period within each link; and

“(c) Adding that period to the longest periods from the other
links in the cumulative chain.

“(4) The date on which an offender who is subject to
cumulative sentences of imprisonment is to be finally released
pursuant to section 90 of this Act shall be determined by—

“(a) Calculating, for each sentence within each link in the
cumulative chain, the period beginning with the
commencement of the sentence and ending with the
close of the final release date specified in section 90
of this Act; and

“(b) Taking the longest period within each link; and

“(c) Adding that period to the longest periods from the other
links in the cumulative chain.

“(5) The sentence expiry date for an offender who is subject

to cumulative sentences of imprisonment shall be determined

by—
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“(a) Determining the term immd by the court for each
sentence within each link in the cumulative chain;
and

“(b) Taking the longest term within each link; and

“(c) Adding that term to the longest term from the other
links in the cumulative chain.

“(6) For the purposes of subsections (3), (4), and (5) of this
section, each sentence or group of sentences that is cumulative
on another sentence or group of sentences or on which another
such sentence or group of sentences is cumulative constitutes a
link in the cumulative chain.

“(7) An offender who is subject to 2 or more concurrent
sentences of imprisonment shall not be eligible to be released
on parole under this Part of this Act until he or she is so eligible
under section 89 of this Act in respect of each of those
sentences.

“(8) Where, in a case to which subsection (7) of this section
relates, the offender is subject to 1 or more sentences of
imprisonment that do not carry eli%ibility for parole under
section 89 of this Act, the final release date of each such
sentence shall be treated for the purposes of this section as if
the offender were eligible to be released on parole under that
sentence at that date.

“(9) For the purposes of this Part of this Act, references to an
offender’s ﬁnai) release date mean, in relation to an offender
who is subject to 2 or more concurrent sentences, the later or
latest date by which the offender shall be released in respect of
each of those sentences.

“(10)For the purposes of this section, a term of
imprisonment imposed (whether bg way of committal,
sentence, or order) for non-payment of a sum of money or for
disobedience of a court order or for contempt of court shall be
treated as a sentence of imprisonment.

Cf. 1985, No. 120, ss. 89 (2), (3), 93 (2), (4)

“93. Date of release to avoid weekends and holidays—
Except in the case of a sentence of imprisonment for a term of
7 days or less but notwithstanding anything in this Part of this
Act, whenever an offender is due to be discharged or released
on any Thursday, Friday, Saturday, or Sunday or on New
Year’s Day, Waitangi Day, Easter Monday, Anzac Day, the
Sovereign’s Birthday, Labour Day, Christmas Day, or Boxing
Day the offender shall be discharged or released on the nearest
preceding day that is not one of those days.

Cf. 1985, No. 120, s. 82
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“94. Early release for special reason—(ll) Notwith-
standing that the offender may not be eligible for release under
section 90 of this Act, but subject to subsection (2) of this
section, the Minister may direct the release on a specified date
of an offender who is subject to a determinate sentence of
imprisonment, or who is subject to a sentence of corrective
training, and who—

“(a) Has given birth to a child; or

“(b) Would be finally released pursuant to section 90 of this

Act at any time within the period that commences
with the 15th day of December in any year and ends
with the 5th day of January in the next following
year; or

“(c) Is serving a sentence of 6 months or less and proposes on

release to undertake a full-ttime educational course
that will commence before the offender would
otherwise be released; or

“(d) Is seriously ill and is unlikely to recover.

“(2) The Minister shall not direct the release under this
section of any offender who is subject to an order made under
section 105 of this Act.

“(3) Notwithstanding subsection (1) (b) of this section, no
offender shall be released under that provision before the 1st
day of December immediately prececFing the offender’s final
release date.

“(4) Where an offender is released under this section, the
Minister may direct that the offender shall be subject to such
conditions as the Minister specifies for a specified period, not
exceeding 6 months or a period equal to that period
commencing with the date of release under this section and
ending with the sentence expiry date, whichever is the longer.

“(5) Where an offender is released on conditions imposed
under subsection (4) of this section, the fl)rovisions of section
107c of this Act, so far as they are applicable and with any
necessary modifications, shall apply as if the offender were
released on parole by the Parole Board.

“(6) Where an offender has been released on any condition
imposed under subsection (4) of this section and it appears to
the Minister that the condition has been breached, the Minister
may, at any time not later than 3 months before the sentence
expiry date, direct that the offender be returned to or
otherwise detained in any institution in which the offender may
be lawfully detained, whereupon the offender shall, subject to
sections 89 and 90 of this Act, continue to serve his or her
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sentence from the time of his or her return or other detention
until the sentence expiry date.

“(7) An offender who is released on conditions imposed
under subsection (4) of this section shall be deemed to be
unlawfully at large it the offender is at large after the giving of
a direction for his or her return to an institution under
subsection (6) of this section.

“(8) The Minister may revoke a direction for the release of an
offender under this section at any time before the offender is
released.

“(9) Subject to any direction by the Minister to the contrary,
the powers conferred by this section on the Minister in respect
of any offender to whom subsection (1) (b) of this section
applies may be exercised by the Secretary.

Cf. 1985, No. 120, s. 91

“95. Release of offender detained in psychiatric
institution while subject to sentence of imprisonment—
(1) Notwithstanding anything in sections 97 and 100 of this Act,
where an offender who is subject to a determinate sentence is
detained in a hospital or in an institution under the Alcoholism
and Drug Addiction Act 1966, or is on leave from any such
hospital or institution, the offender shall not be considered by
the Parole Board or a District Prisons Board for parole.

“(2)If an offender to whom subsection (1) of this section
applies is so detained or on leave at the offender’s final release
date, the offender shall thereafter no longer be liable to be
detained under the sentence.

“(3) Where an offender who is subject to an indeterminate
sentence, is detained in a hospital, or 1s on leave from any such
hospital, at the date that he or she becomes eligible for parole,
the offender shall be considered by the Parole Board in
accordance with section 97 of this Act.

“(4) Where the Parole Board directs the release on parole of
an oftender to whom subsection (8) of this section applies and,
pursuant to that direction, a release date is set, then, if at that
date the offender is still detained or on leave, the offender shall
thereafter—

“(a) Be treated in accordance with the provisions of section
48 (3) of the Mental Health (Compulsory Assessment
and Treatment) Act 1992, if the offender was
previously subject to an order made under section
45 of that Act or to arrangements made under
section 46 of that Act; or
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“(b) Be a special patient, if the offender is subject to an order

made under section 115 (1) of this Act; or

“(c) Be a patient, in any other case.

“(5) Notwithstanding anything in this Part of this Act an
offender who is released from a iospital or an institution under
the Alcoholism and Drug Addiction Act 1966 shall not be
subject to conditions on release but shall continue to be liable to
recall under this Part of this Act until 3 months before the
sentence expiry date or, in the case of an offender who is
subject to an indeterminate sentence, unless and until the
offender is discharged from such liability under section 107~ of
this Act.

Cf. 1985, No. 120, s. 102

“96. Release for purpose of deportation—(1) Where—

“(a) An offender who is subject to a sentence of
imprisonment or to a sentence of preventive
detention has been ordered to be deported from
New Zealand by the Governor-General under section
72 of the Immigration Act 1987 or by the Minister
of Immigration under section 73 or section 91 or
section 92 of that Act; and

“(b) A copy of the order, or a notice of the making of the

order, has been served on the offender; an

“(c) The offender—

“(i) Has no right of appeal under that Act against
the making of that order; or
“(ii) The time for bringing such an appeal has
expired and the offender has not brought such an
appeal; or
“(iii) Any such appeal has been determined and
the order has not been quashed,—
the Minister of Immigration may, by notice in writing to the
Superintendent of the 1pena.l institution in which the oﬂgender is
detained, order the release of the offender into the custody of
any member of the Police for the purpose of deportation.

“(2) A notice issued under subsection (1) of this section shall
be sufficient authority for the Superintendent to release the
offender accordingly on request by any member of the Police.

“(8) When a ship or aircraft becomes available to take the
offender from New Zealand, and it is practicable in all the
circumstances for the offender to leave on that ship or aircraft,
a member of the Police shall require the Superintendent, in
accordance with subsection (1) of this section, to deliver the
offender into the custody of the member who shall escort the
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offender or arrange for him or her to be escorted to the seaport
or airport and ensure that the offender is placed upon the ship
or aircraft and detained there until the sKip or aircraft leaves
New Zealand.

“(4) If, for any reason, that ship or aircraft is delayed in New
Zealand for more than 24 hours, the offender shall be returned
to the custody of the Superintendent; and for that purpose the
warrant by which the ofEender was originally committed to the
institution shall be deemed still to be of full force and effect.

“(5) Thereafter the Superintendent shall, on request by any
member of the Police, release the offender into the custody of
that member for deportation, and the provisions of this section
shall apply in respect of every such request until the offender is
finally (reported.

“(6) Notwithstanding anything in subsection (1) of this
section, in respect of an offender to whom paragraphs (a) to (c)
of that subsection aﬁply, the Secretary may, at any time within
28 days preceding the offender’s final release date, by notice in
writing to the Superintendent of the {)enal institution in which
the offender is detained, order the release of the offender into
the custody of any member of the Police in possession of the
notice; and that notice shall be sufficient authority for the
Superintendent to release the offender accordingly.

“(7) Thereafter subsections (3) to (5) of this section shall apply
as it the release were ordered by the Minister of Immigration.

“(8) Where an offender is released and deported under this
section, his or her sentence shall continue to run, and, if the
offender subsequently returns to New Zealand before the
sentence expiry date the offender shall, subject to sections 89
and 90 of this Act, be liable to resume serving it.

Cf. 1985, No. 120, s. 92; 1987, No. 74, s. 151 (1)

“97. Jurisdiction of Parole Board to release offenders
on parole—(1) This section applies to offenders who are
subject to one or more indeterminate sentences or to one or
more sentences of imprisonment for a term of 7 years or more.

“(2) Subject to subsection (8) of this section, the Parole Board
shall consider the case of an offender to whom this section
aEplies, as soon as practicable after the offender becomes
eligible to be released on parole under section 89 of this Act,
and at least once in every 12 months thereafter.

“(3) Subject to subsection (8) of this section, an offender to
whom this section applies and whose case has been considered
by the Parole Board, may from time to time thereafter apply to
the Board to have the case considered again; and the Board
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shall consider the case again unless the application is made
within 6 months after a previous application by the offender
under this subsection, when it may refuse to consider the case.

“(4) An offender who has been recalled to a penal institution
to continue serving his or her sentence pursuant to section 107L
of this Act, or in respect of whom a direction for return has
been made under section 94 (6) of this Act, shall have his or her
case for further release considered by the Board not later than
12 months after the date of recall or return, as the case may be,
and at least once in every 12 months thereafter.

“(5) Notwithstanding anything in section 89 of this Act or
any order made under section 80 of this Act or section 47 of
the Misuse of Drugs Amendment Act 1978, a member of the
Parole Board may, at any time, refer to the Board the case of
an offender to whom this section applies, and the Board shall
consider the case as soon as practicable.

“(6) Notwithstanding anything in section 89 of this Act, but
subject to subsection (7) of this section, the Parole Board shall
consider the case of each offender belonging to any class of
offenders, being offenders to whom this section applies, that
the Minister designates as a class to be so considered.

“(7) The Parole Board shall not consider under any of the
foregoing provisions of this section the case of an offender who
is subject to an order made under section 105 of this Act or in
respect of whom an application for such an order has been
made to, but not determined by, the Parole Board.

“(8) The Parole Board shall not consider under subsection (2)
or subsection (8) or subsection (6) of this section the case of an
offender in respect of whom an order was made under section
80 of this Act or under section 47 of the Misuse of Drugs
Amendment Act 1978 until the expiry of the period specified in
the order.

“(9) If, after considering any case to which subsection (2) or
subsection (3) or subsection (4) or subsection (5) of this section
applies, the Parole Board is of the opinion that the offender
slgould be released on parole, it may direct that the offender be
released on parole accordingly, notwithstanding anything to
the contrary in section 89 of this Act.

“(l(f)l) A direction given by the Parole Board for the release of
any oftender on parole may be revoked by the Parole Board at
any time before the offender is released.

Cf. 1985, No. 120, s. 94; 1987, No. 95, s. 6

“98. Parole Board to comply with policy directions—
(1) In the exercise of its functions and powers under this Act in
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relation to parole for offenders subject to indeterminate
sentences, the Parole Board shall have regard to the policy of
the Government and shall comply with any directions relating
to that policy given to it in writing signed by the Minister. As
soon as ﬁracticable after any such direction is given, the
Minister shall publish in the Gazette and lay before the House of
Representatives a copy of that direction.

“(2) The Minister shall not give any direction under
subsection (1) of this section which requires the Parole Board to
do, or refrain from doing, a particular act, or bring about a
particular result, in respect of any particular offender or
offenders.

“99. Jurisdiction of Parole Board where offender to be
released at final release date—(1) This section applies to
offenders who are subject to one or more sentences of
imprisonment for a term of 7 years or more and who are to be
released at their final release dates pursuant to lI))aragraph (b) or
paragraph (d) of subsection (1) or to subsection (2) or
subsection (4) of section 90 of this Act.

“(2) The Parole Board shall consider the case of an offender
to whom this section applies before the offender’s final release
date and shall determine, in accordance with section 107a of
this Act, the nature and duration of the conditions to which the
offender shall be subject on release.

“(3) Where, at the final review of the case of an offender who
is eligible to be released on parole under section 89 of this Act,
the Parole Board declines to release the offender, it may, at the
same time, determine in accordance with section 107a the
nature and duration of the conditions to which the offender
shall be subject when released pursuant to section 90 of this
Act.

“(4) Any direction given by the Parole Board under this
section may be revoked or amended by the Parole Board at any
time before the offender is released.

Cf. 1985, No. 120, s. 94; 1987, No. 95, s. 6

“100. Jurisdiction of District Prisons Boards to release
offenders on parole—(1) This section applies to offenders
who are subject to one or more sentences of imprisonment for
a term of more than 12 months but less than 7 years.

“(2) Subject to subsection (8) of this section, the appropriate
District Prisons Board shall consider the case of an oftender to
whom this section applies, as soon as practicable after the
offender becomes eligible to be released on parole under
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section 89 of this Act, and at least once in every 12 months
thereafter.

“(8) Subject to subsection (8) of this section, an offender to
whom this section applies and whose case has been considered
by the appropriate District Prisons Board, may from time to
time thereafter apply to the Board to have the case considered
again; and the Board shall consider the case again unless the
application is made within 6 months after a previous
application by the offender under this subsection, when it may
retuse to consider the case.

“(4) An offender who has been recalled to a penal institution
to continue serving his or her sentence pursuant.to section 107t
of this Act, or in respect of whom a direction for return has
been made under section 94 (6) of this Act, shall have his or her
case for further release considered by the appropriate District
Prisons Board not later than 12 months after the date of recall
or return, as the case may be, and at least once in every 12
months thereafter.

“(5) Notwithstanding anything in section 89 of this Act or
any order made under section 80 of this Act or section 47 (2) of
the Misuse of Drugs Amendment Act 1978, a member of the
appropriate District Prisons Board (including the appropriate
Superintendent or the appropriate probation officer) may, at
any time, refer to the Board the case of an offender to whom
this section applies, and the Board shall consider the case as
soon as practicable.

“(6) Notwithstanding antything in section 89 of this Act, but
subject to subsection (8) of this section, the appropriate District
Prisons Board shall consider the case of each og'ender belonging
to any class of offenders, being offenders to whom this section
applies, that the Minister designates as a class to be so
considered.

“(7) The appropriate District Prisons Board shall not consider
under any of the foregoing provisions of this section the case of
an offender who is subject to an order made under section 105
of this Act or in respect of whom an application for such an
order has been ma&r to, but not determined by, the Parole
Board.

“(8) The appropriate District Prisons Board shall not consider
under subsection (2) or subsection (3) or subsection (5) of this
section the case of an offender in respect of whom an order was
made under section 80 of this Act or under section 47 (2) of the
Misuse of Drugs Amendment Act 1978 until the expiry of the
period specified in the order.
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“(9) If, after considering any case to which subsection (2) or
subsection (3) or subsection (4) or subsection (5) of this section
a}f)lplies, a District Prisons Board is of the opinion that the
offender should be released on parole, it may direct that the
offender be released on parole accordingly, notwithstanding
anything to the contrary in section 89 of this Act.

“(10) A direction given by a District Prisons Board for the
release of any offender on parole may be revoked by the
appropriate Board at any time before the offender is released.

Cf. 1985, No. 120, s. 95; 1987, No. 95, s. 7; 1989, No. 91,
s. 5 (2), (3)

“101. Jurisdiction of District Prisons Boards where
offender to be released at final release date—(1) This
section applies to offenders who are subject to one or more
sentences of imprisonment for a term of more than 12 months
but less than 7 years and who are to be released at their final
release dates pursuant to paragraph (b) or paragraph (d) of
subsection (1) or to subsection (2) or subsection (4) of section 90
of this Act.

“(2) The ap‘};ropriate District Prisons Board shall consider the
case of an offender to whom this section applies before the
offender’s final release date and shall determine in accordance
with section 107a of this Act the nature and duration of the
conditions to which the offender shall be subject on release.

“(3) Where, at the final review of the case of an offender who
is eligible to be released on parole under section 89 of this Act,
the appropriate District Prisons Board declines to release the
offender, it may, at the same time, determine in accordance
with section 107a of this Act the nature and duration of the
conditions to which the offender shall be subject when released
pursuant to section 90 of this Act.

“(4) Any direction given by a District Prisons Board under
this section may be revoked or amended by the appropriate
Board at any time before the offender is released.

“102. Release to habilitation centre—(1) This section
applies to offenders who are eligible for release on parole under
section 89 of this Act or who are to be released under section
90 of this Act at their final release date, except offenders
subject to—

“(a) A sentence of imprisonment of 12 months or less; or

“(b) A sentence of corrective training.

“(2) The Parole Board or a District Prisons Board, as the case
may be, may, with the consent of the offender, direct, as a
condition oty release, that the offender be released to a



1998, No. 43 Criminal Justice Amendment 987

habilitation centre that the Secretary has approved for the
purposes of this Act.

“(8) No offender shall be released to a habilitation centre
unless the Parole Board or District Prisons Board is satisfied
that—

“(a) The offender is suitable for release to the habilitation

centre; and

“(b) The offender is likely to benefit from participation in a

programme offered at that particular centre; and

“(c) The offender has been made aware of and understands

the conditions that would apply on release to the
habilitation centre and he or she agrees to comply
with them.

“(4) The Parole Board or District Prisons Board shall not
release an offender to a habilitation centre unless it has first
obtained and considered a report from the Department of
Justice as to the offender’s suitability for release to that
particular habilitation centre.

“(5) Nothing in this section affects or limits the matters that
the Board shall consider under section 104 of this Act in
relation to release on parole.

“108. Release to home detention—(1) This section applies
to offenders who are eligible for release on parole under
section 89 of this Act or who are to be reﬁeased under
section 90 of this Act at their final release date, except—

“(a) Offenders subject to—

“(i) A sentence of imprisonment of 12 months or
less; or

“(ii) A sentence of corrective training; or

“(iii) A sentence in respect of a serious violent
offence; or

“(iv) An order made under section 105 of this Act;
or

“(v) An indeterminate sentence; or

“(b) Offenders released on the expiry of an order made

under section 105 of this Act.

“(2) The Parole Board or a District Prisons Board, as the case
may be, may, with the consent of the offender, direct that the
offender be released to home detention.

“(3) No offender shall be released to home detention unless
the Parole Board or District Prisons Board is satisfied that—

“(a) The offender is suitable for release to home detention;

and
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“(b) The occupants of the residence to which the offender
will be released understand the conditions of the
offender’s release to home detention and consent to
the offender’s detention in that residence in
accordance with those conditions; and

“(c) The offender has been made aware of and understands
the conditions that would apply on release to home
detention and he or she agrees to comply with
them.

“(4) The Parole Board or District Prisons Board shall not
release an offender to home detention unless it has first
obtained and considered a report from the Department of
Justice as to the offender’s suitability for release to home
detention.

“(5) Nothing in this section affects or limits the matters that
the Board shall consider under section 104 of this Act in
relation to release on parole.

“104. Matters to be considered when determining
release on parole—In determining, pursuant to section 97
and section 100 of this Act, whether to release an offender on
parole, the Parole Board or District Prisons Board shall consider
the need to protect the public or any person or class of persons
who may be affected by the release of the offender, and shall
also consider the following matters:

“(a) Generally, the likelihood of the offender committing

further offences upon his or her release:

“(b) The welfare of the offender and any change in his or her
attitude during the sentence:

“(c) The nature of the offence:

“(d) In the case of an offender who is subject to an order for
recall or an offender in respect of whom a direction
for return has been made under section 94 (6) of this
Act, the reasons for the order or direction, as the
case may be:

“(€) The policy directions (if any) given by the Minister under
section 98 of this Act.

Cf. 1985, No. 120, s. 96; 1987, No. 168, s. 10

“105. Offender may be required to serve full term—
(1) This section applies to every offender who is subject to a
sentence of imprisonment for a specified offence other than the
offence of murder.

“(2) The Secretary may apply to the Parole Board at any time
before the offender’s final release date under section 90 of this
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Act for an order that the offender not be released before the
applicable release date.

“(3) The Board may make an order that the offender not be
released before the applicable release date if it is satisfied that
the offender would, if released before that date, be likely to
commit a specified offence between the date of release and the
applicable release date.

“(4) A copy of any application made under subsection (2) of
this section and a copy of any report to be submitted to the
Board shall be given to the offender at least 14 days before the
agplication is to be considered by the Parole Board, and the
offender shall be given an opportunity of appearing before the
Board and stating his or her case in person or by counsel.

“(5) If the Parole Board makes an order under subsection (3)
of this section in respect of any offender, it shall state its
reasons in writing for making the order, and shall give a copy of
that statement to the offender or his or her counsel.

;;&6) Every order made under subsection (3) of this section
shall be reviewed by the Parole Board at least once in every
6 months following the making of the order and subsection (4)
of this section shall apply with the necessary modifications.

“(7)On any such review, the Parole Board may revoke the
order if it is no longer satisfied that the offender would, if
released before his or her applicable release date, be likely to
commit a specified offence between the date of release and the
applicable release date and may at the same time determine
pursuant to section 99 of this Act the nature and duration of
the conditions to which the offender shall be subject on release.

“(8) An order made under this section shall, if not earlier
revoked under subsection (7) of this section, expire 3 months
before the sentence expiry date.

“(9) In this section,—

“(a) ‘Applicable release date’ means,—

“(i) In the case of an offender who is subject to
one sentence of imprisonment, 3 months before the
sentence expiry date:

“(ii) In the case of an offender who is subject to
more than one sentence of imprisonment imposed
in respect of a specified offence, 3 months before
the later or latest sentence expiry date of any of
those sentences:

“(b) ‘Specified offence’ means—

“(i) Murder:
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“(ii) If committed against a child under the age of
16 years at the time of the commission of the
offence,—

“(A) Any offence against any of the following

provisions of the Crimes Act 1961:

“Section 130 (incest):

“Section 131 (sexual intercourse with a girl under
care and protection):

“Section 132 (sexual intercourse with a girl under
12 years):.

“Section 133 (indecency with a girl under 12
years):

“Section 134 (sexual intercourse or indecency
with a girl between 12 and 16 years):

“Section 140 (indecency with boy under 12 years):

“Section 140a (indecency with boy between 12
and 16 years):

“Section 141 (indecent assault on man or boy):

“Section 142 (anal intercourse):

“(B) An attempt to commit an offence against

section 142 of the Crimes Act 1961:

“(iii) If committed against any person, whether or
not a child under the age of 16 years at the time of
the commission of the offence,—

“(A) Any offence against any of following

provisions of the Crimes Act 1961:

“Section 128 (sexual violation):

“Section 129 (attempt to commit sexual violation):

“Section 142a (compelling indecent act with
animal):

“Section 173 (attempt to murder):

“Section 188 (wounding with intent):

“Section 189 (1) (injuring with intent to cause
grievous bodily harm):

“Section 191 (aggravated wounding or injury):

“Section 199 (acid throwing):

“(B) An attempt to commit an offence against

section 142a or section 188 (1) of the
Crimes Act 1961.

Cf. 1985, No. 120, s. 1074; 1987, No. 95, s. 8

“106. Reports and representations to Boards—In
determining any application or considering any matter in
respect of which the Parole Board or District Prisons Boards
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have jurisdiction under this Part of this Act, the Board shall
have regard to—

“(a) Any representations made by the offender, whether
orally or in writing, and any written submissions
made by any other person on the offender’s behalf;
and

“(b) Any report made by the Superintendent of the penal
institution in which the offender is detained; and

“(c) Any report made by the Department of Justice or the
Ministry of Health relating to the case.

Cf. 1985, No. 120, s. 96 (1) (d)-(f)

“107. Rights of offender whose case is to be considered
by Parole Board or District Prisons Board—(1) An offender
who is subject to an indeterminate sentence or to a sentence of
imprisonment for a term of 7 years or more, and who is eligible
under section 89 of this Act to be released on parole s be
given an opportunity of appearing before the Parole Board and
stating his or her case in person or, with leave of the
Chairperson of the Board, by counsel,—

“(a) When iit is considered under section 97 (2) of this Act;

an

“(b) At least once in every 12 months thereafter.

“(2)An offender who is subject to a sentence of
imprisonment for a term of more than 12 months but less than
7 years and who is eligible under section 89 of this Act to be
re?;ased on parole and whose case is to be considered under
section 100 (2) of this Act shall be given an opportunity of
appearing before the appropriate District Prisons Board and
stating his or her case in person or, with leave of the
Chairperson of the Board, by counsel.

“(3) An offender who is to be released at his or her final
release date and whose case is to be considered under
section 99 or section 101 of this Act shall be given an
opportunity of appearing before the Parole Board or the
appropriate District Prisons Board, as the case may be, and
stating his or her case in person or, with leave of the
Chairperson of the Board, by counsel.

“(4) Except as provided in this section, an offender whose
case is to be considered under any of sections 97, 99, 100, and
101 of this Act shall not be entitled to appear before the Parole
Board or the appropriate District Prisons Board to state his or
her case in person; but nothing in this subsection shall prevent
the Board from inviting the offender to do so if the Board
thinks fit on any particular occasion.
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“(5) Subject to subsection (6) of this section, whenever any
case is to be considered under any of sections 97, 99, 100, and
101 of this Act, a copy of any report to be submitted to the
Parole Board or the appropriate District Prisons Board pursuant
to section 106 of this Act shall be given to the offender in
sufficient time to enable the offender to submit any comments
he or she may wish to make on the report or reports for
consideration by the Board.

“(6) The Parole Board or appropriate District Prisons Board
may, if it is of the opimion that the disclosure under
subsection (5) of this section to the offender of any part of a
report or reports, other than a report by the Superintendent of
the penal institution in which the offender is detained, would be
likel}))r to prejudice the offender’s physical or mental health or
endanger the safety of any person, order that such part or parts
of the report or reports not be disclosed to the offender; but
where the offender is represented, the whole of the report or
reports shall be shown to the offender’s counsel.

“(7) When the Parole Board or a District Prisons Board has
completed its consideration of any case under any of
sections 97, 99, 100, and 101 of this Act, it shall notify the
offender of its decision, and, where it declines to direct the
release of the offender on parole, the reasons for that decision.

Cf. 1985, No. 120, s. 97; 1987, No. 25, s. 3; 1989, No. 91,
s. 5 (5)

“107a. Conditions of release—(1) Subject to subsections (6)
and (7) of this section, where an oftender who is subject to an
indeterminate sentence is directed by the Parole Board to be
released on parole (including such a release following recall),
the offender shall be subject to—

“(a) The standard conditions Frescribed by section 1078 of

this Act for the life of the offender; and

“(b) Such special conditions (if any) as the Parole Board may
think fit to impose, under section 107c of this Act,
for such period as the Parole Board may determine.

“(2) Subject to subsections (6), (7), and (8) of this section,
where an offender who is subject to a sentence of
imprisonment for a term of more than 12 months is released
pursuant to section 89 or section 90 of this Act (including such a
release following recall), the offender shall be subject to—

“(a) The standard conditions prescribed by section 1078 of
this Act for such period, being not less than 6
months from the date of release or where the period
from that date to the sentence expiry date is less
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than 6 months, that period, as the Parole Board or a
District Prisons Board, as the case may be, may
determine; and

“(b) Such special conditions (if any) as the Parole Board or

District Prisons Board, as the case may be, ma
impose under section 107c of this Act for SUCK
period from the date of release as the Parole Board
or a District Prisons Board, as the case may be, may
determine.

“(3) Subject to subsection (5) of this section, in determining
the duration of any conditions imposed in accordance with this
section, the Boardy shall fix a period that is not longer than is
reasonably necessary in the circumstances of the particular case
to reduce the risk of re-offending.

“(4)In no case shall any conditions imposed under this
section apply for any period after the sentence expiry date nor,
subject to subsection (8) of this section, sha.llp any special
conditions imposed under section 107c of this Act apply for a
period when the offender is not also subject to standard
conditions under section 1078 of this Act.

“(5) Residential conditions shall apply for such period not
exceeding 12 months as the Parole Board or a District Prisons
Board, as the case may be, may determine, and may before the
expiry of such period be extended for one further period not
exceeding 12 months, if the offender consents.

*(6) Where an offender is released to a habilitation centre or
to home detention, the offender shall be subject to residential
conditions prescribed by subsection (1) or subsection (2) of
section 107D of this Act, as the case may be, but shall not be
subject at the same time to standard conditions under
section 1078 of this Act.

“(7)No offender released to a habilitation centre shall be
subject, at the same time, to special conditions imposed under
section 107c of this Act.

“(8) An offender who is released on home detention may, in
addition to the residential conditions prescribed in section
107p (2) of this Act, at the same time be subject to special
conditions imposed under section 107c of this Act.

“(9) Where the Parole Board imposes residential conditions
under section 107p (1) of this Act on an offender to whom
subsection (1) of this section ag)plies, the standard conditions
prescribed by section 1078 of this Act shall apply to that
offender from the date of release from a habilitation centre.

“(10) Where the Parole Board imposes residential conditions
under section 107p (1) of this Act on an offender to whom
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subsection (1) of this section applies, it may, at the same time,
direct that special conditions imposed under section 107c of
this Act shall apply to that offender from the date of release
from a habilitation centre.

“(11) Where the Parole Board or a District Prisons Board
imposes residential conditions on an offender to whom
subsection (2) of this section applies, it may, at the same time,
direct that standard conditions under section 1078 of this Act
and any special conditions imposed under section 107c of this
Act shall apply to that offender from the date that the
residential conditions terminate.

Cf. 1985, No. 120, s. 99; 1987, No. 168, s. 7; 1989, No. 20,
s. 3 (2); 1989, No. 91, s. 5 (6)

“107s8. Standard conditions—Where standard conditions
are imposed on an offender under this Part of this Act, the
following conditions shall apply:

“(a) As soon as practicable and in any event not later than 72
hours after release, the offender shall report in
Eerson to a probation officer for the district in which

e or she is to reside:

“(b) The offender shall report to the probation officer under
whose supervision he or she is, as and when required
to do so by the probation officer, and shall not%' the
officer of his or her residential address and the
nature and place of his or her employment on
request:

“(c) The offender shall obtain the consent of the probation
officer before moving from his or her residential
address, and if the offender removes to any place
within the district of another probation officer, the
offender shall, within 72 hours after arriving in that
district, notify that other probation officer of his or
her address, and the nature and place of his or her
employment:

“(d) The offender shall not reside at an address at which the
probation officer has directed the offender not to
reside unless that place has been approved by the
Parole Board or the appropriate District Prisons
Board:

“(e) The offender shall not engage, or continue to engage, in
any employment or occupation in which the
probation officer has directed the offender not to
engage or continue to engage:
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“(f) The offender shall not associate with any specified
person, or with persons of any specified class, with
whom the probation officer, or the Parole Board or
the appropriate District Prisons Board, has, in
writing, directed the offender not to associate.

Cf. 1985, No. 120, s. 100

“107c. Special conditions—(1) Subject to section 107a of
this Act and to subsection (3) of this section, the Parole Board or
a District Prisons Board may impose on an offender such special
conditions as it thinks necessary to protect the public or any
person or class of persons who may Ee affected by the release
of the offender, or for—

“(a) The rehabilitation of the offender; or

“(b) The welfare of the offender.

“(2) Without limiting the generality of subsection (1) of this
section the Parole Board or a District Prisons Board may impose
under that subsection a condition that the offender shall
undergo a programme, on such terms as are specified by the
Board.

*(8) Nothing in this section shall authorise the imposition on
an oftender of any special conditions unless they are designed
to reduce the risk of his or her re-offending.

Cf. 1985, No. 120, s. 101; 1988, No. 181, s. 2

“107p. Residential conditions—(1) Where an offender is
released to a habilitation centre, the following conditions shall
apply:

PB(Z) The offender shall reside in the habilitation centre, unless
authorised by the habilitation centre manager to be
released on leave for a period not exceeding 3 days:

“(b) The offender shall comply with the programme designed
for that offender:

“(c) The offender shall comply with the rules of the
habilitation centre and any lawful order given by
habilitation centre personnel:

“(d) The offender shall co-operate with, and comply with any
lawful direction given by, the probation officer
assigned to him or her.

“(2) Where an offender is released to home detention, the
following conditions shall apply in addition to any special
conditions imposed under section 1074 (11) of this Act:

“(a) The offender shall not at any time leave the place where

he or she is serving home detention, except—
“({i) To seek or engage in employment approved
by a probation officer; or
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“(ii) To seek urgent medical or dental treatment;
or

“(iii) To avoid or minimise a serious risk of death
or injury to the offender or any other person; or

“(iv) To attend training or other rehabilitative
activities or programmes approved by a probation
officer; or

“(v) For such other purpose as a probation officer
may from time to time approve:

“(b) The offender shall co-operate with, and comply with any
lawful direction given by, the probation officer
assigned to him or her.

“(3) An offender who is subject to residential conditions shall
keep the licence issued pursuant to section 107F of this Act in
his or her possession and, if requested to do so by a member of
the Police, or by a probation ofhcer, shall produce it for
mmspection.

“107e. Conditions applying to corrective trainees—
(1) Where an offender who is subject to a sentence of corrective
training, is released from detention in a penal institution on the
offender’s final release date, the offender shall be subject to—

“(a) The standard conditions prescribed by section 1078 of
this Act for a period of 6 months from the date of
his or her release; and

“(b) Such special conditions as the Secretary may think fit to
impose, being special conditions that could have
been imposed under section 107c of this Act, for
such period not exceeding 6 months from the date
of release as the Secretary may determine.

“(2) An application for the discharge, variation, or suspension
of all or any such conditions may be made to any District
Prisons Board by a probation officer, or by the offender; and in
any such case the provisions of section 107¢ of this Act, with
any necessary modifications, shall apply.

“107r. Released offender on licence—(1) Every offender
who is released under this Part of this Act shall, on release, be
issued with a licence setting out the conditions of his or her

release (if any) and their duration and his or her liability to
recall.

“(2) Where the conditions of the offender’s release are varied
at any time pursuant to section 107 of this Act, the offender
shall be given a licence which sets out the conditions as so
varied.
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“(8) Subject to subsection (4) of this section, every offender
who is released on conditions under this Part of this Act shall be
under the supervision of a probation officer in whose district
the offender resides for the time being, or of such other
probation officer as the Secretary may from time to time direct,
while the offender remains subject to any such conditions.

“(4) Where the offender is released to home detention or a
habilitation centre, the offender shall be under the supervision
of a probation officer who is designated as a home detention
officer or habilitation co-ordinator, as the case may be,
pursuant to section 124 (3a) of this Act.

Cf. 1985, No. 120, s. 98

“107c. Variation and discharge of conditions—
(1) Where an offender is released on conditions, a probation
officer, or the offender, may apply at any time for the variation,
discharge, or suspension of any or all of the conditions of the
offender’s release.

“(2) Where an offender is released on conditions, a probation
officer may apply at any time for—

“(a) The imposition of any additional condition or conditions

of the offender’s release:

“(b) The extension of the period during which the offender is

to be subject to any or all conditions.

“(3)On an application under this section, any probation
officer may suspend any conditions to which the application
relates until the application is determined.

“(4) An application under this section shall be made to the
Parole Board or a District Prisons Board, as the case may be.

“(5) Subject to subsection (6) of this section, the Chairperson
of the Board to which an application is made under this section
may determine the application and give such directions as he or
she thinks fit or may refer the application to the Board for
determination.

“(6) Where the offender wishes to appear before the Board
and state his or her case in person or by counsel, the
appropriate Board shall determine the application.

“§7) The provisions of sections 107 and 1074 of this Act shall
apply with any necessary modifications in respect of any
application and determination made under this section.

“(8) Where an offender is discharged under this section from
all conditions to which the offender was subject, those
conditions shall cease to apply on the date specified in the
direction.
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“(9) Nothing in this section allows any condition to be
imposed in respect of any period after the sentence expiry
date.

Cf. 1985, No. 120, s. 103

“1071. Breach of conditions—(1) Every offender commits
an offence and is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a fine not
exceeding $2,000 who fails, without reasonable excuse, to
comply with any condition of his or her release under this Part
of this Act.

“(2) Where any probation officer or member of the Police
believes on reasonable and probable grounds that an offender
who has been released under this Part of this Act has
committed a breach of a condition of his or her release, that
officer may arrest the offender without warrant.

“(8) The conviction and sentencing of an offender under this
section shall not limit the power to recall under this Part of this
Act.

Cf. 1985, No. 120, s. 105

“Recall

“1071. Application for recall—(1) Subject to subsection (6)
of this section, where an offender who is subject to an indeter-
minate sentence is released on conditions under this Part of this
Act, the Secretary may, at any time, while the offender remains
liable to recall, apply to the Parole Board for an order that the
offender be recaﬁec{ to a penal institution to continue serving
his or her sentence.

“(2) Subject to subsection (6) of this section, where an
offender is released pursuant to subsections (3) and (4) of
section 95 of this Act while in a psychiatric hospital or on leave
from any such institution, the Secretary may, at any time, while
the offender remains liable to recall, apply to the Parole Board
for an order that the offender be reca]fed to a penal institution
to continue serving his or her sentence.

“(8) Subject to subsection (6) of this section, where an
offender subject to a determinate sentence is released under
this Part of this Act, a probation officer may, at any time not
later than 3 months beE)re the sentence expiry date, apply to
the Parole Board or a District Prisons Board, as the case may
be, for an order that the offender be recalled to a penal
institution to continue serving his or her sentence.

“(4) Where an application is to be made under this section to
a District Prisons Board, the application shall be made to the
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Board for, or closest to, the place where the offender to whom
the application relates resides or is believed to be located.

“(5) Where an aﬁphcatlon is received by a District Prisons
Board other than the Board which released or determined the
conditions of the offender’s release, the first-mentioned Board
may, if it considers that the second-mentioned Board could
more appropriately deal with the application, transfer the
application to the second-mentioned Board.

“(6) An application may be made under this section where
the applicant believes on reasonable grounds that—

“(a) The offender has breached the conditions of his or her

release; or

“(b) The offender has committed an offence; or

“(c) Because of the offender’s conduct, or a change in his or

her circumstances since release, further offending is
likely; or

“(d)In the case of an offender subject to residential

conditions, the offender is jeopardising the safety of
any person in the habilitation centre or in the
residence where the offender is serving home
detention; or

“(e) In the case of an offender released to an habilitation

centre, the offender is jeopardising the order or
security of the habilitation centre.

“(7) An application made under this section shall spec1fﬁ' the
grounds in subsection (6) of this section on which the applicant
relies and the reasons for behevmg that the grounds apply

“(8) Where an ap}})1 lication is made under this section, the
sentence to which the application relates shall cease to run
except for any period between the date of lodgment of the
application and the date it is determined in accordance with
section 107L or section 107M of this Act, as the case may be,
during which the offender is held in custody.

Cf. 1985, No. 120, s. 106

“107;. Interim order for reca.ll——( ) Where an apphcatlon
is made under paragraph (d) or paragraph (€) of section 1071 (6)
of this Act, the Chaererson a Parole Board or a District
Prisons Board, as the case may be, shall, on behalf of the Board,
make an interim order for the recall of the offender.

“(2) Where an application is made under paragraph (a) or
paragraph (b) aragraph (c) of section 1071 (6) of this Act, the
Chairperson of the appropriate Board shall, on behalf of the
Board, make an interim order for the recall of the offender
where—
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“(a) The offender is subject to a sentence for a serious violent
offence or the offender was subject before release to
an order made under section 105 of this Act in
respect of the sentence to which he or she is subject;
or

“(b) The Chairperson believes on reasonable grounds that—

“(i) The offender poses an immediate risk to the
safety of the public or of any person or any class of
persons; or

“(ii) The offender is likely to abscond before the
determination of the application for recall.

“(3) Where a Chairperson makes an interim order under this
section, the Chairperson shall issue a warrant in the prescribed
form for the offender to be detained in the penal institution
specified; and if, on the giving of any such order, the offender is
still at large, any member of the Poﬂce may arrest the offender
without warrant for the purpose of returning him or her to the
penal institution specified.

“(4) Where an order is made under this section and a
warrant is issued, the offender shall on, or as soon as
practicable after, being taken into custody be given—

“(a) A copy of the application made under section 1071 of this
Act; and
“(b) A notice—
“(i) Specifying the date on which the application is
to be determined, being a date not earlier than
14 days, nor later than 1 month, after the date on
which the offender is taken into custody pursuant to
this section; and
“(ii) Advising the offender that he or she is
entitled to be heard and to state his or her case in
person or by counsel; and

“(ii) Requiring the offender to notify the Board,
not later than 7 days before the date on which the
application is to be determined, whether he or she
wishes to make written submissions or to appear in
person or be represented by counsel.

“(5) Where an order is made under this section, any
conditions of release in existence shall be suspended and the
offender shall be detained in the penal institution specified in
the warrant where he or she shall continue to serve his or her

sentence pending the determination of the application for
recall.
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“107k. Other section 1071 applications—Where an
application is made under section 1071 of this Act and no order
is made under section 107j of this Act, the Chairperson of the
Parole Board or a District Prisons Board, as the case may be,
shall cause to be served on the offender—

“(a) A copy of the application made under section 1071 of the

Act; an

“(b) A notice—

“(i) Specifying the date on which the application is
to be determined, being a date not earlier than
14 days, nor later than 2 months, after the date on
which a copy of the application is served on the
offender; an(f,

“(ii) Advising the offender that he or she is
entitled to be heard and to state his or her case in
person or by counsel; and

“(iii) Requiring the offender to notify the Board,
not later than 7 days before the date on which the
application is to be determined, whether he or she
wishes to make written submissions or to appear in
person or be represented by counsel.

“107L. Determination of application for recall—
(1) Subject to subsection (10) of this section, the Parole Board or
a District Prisons Board, as the case may be, shall determine the
application made under section 1071 of this Act—

“(a) Where an interim order is made under section 1075 of

this Act, not earlier than 14 days, nor later than
1 month, after the date on which the offender is
taken into custody pursuant to this section; or

“(b) In any other case, not earlier than 14 days, nor later

than 2 months, after the date on which a copy of the
application is served on the offender.

“(2) The Board may order the recall of an offender if it is
satisfied, on the balance of probabilities, that one or more of
the grounds in section 1071 (6) of this Act have been established.

“(3) Without limiting the matters that the Board ma
consider in determining the application, the Board shaﬁ
consider the need to protect the public or any person or class of
persons from the offender.

“(4) An order for the recall of an offender may be made
under this section whether or not the offender is in custody
relating to a charge, and whether or not the offender is alleged
to have—

“(a) Breached any of the conditions of his or her release; or



1002 Criminal Justice Amendment 1993, No. 43

“(b) Committed any offence.

“(5)On an a%plication under this section, the Board may
receive any evidence that it thinks fit, whether or not the
evidence would otherwise be admissible in a court of law.

“(6) Section 107 of this Act shall apply in respect of an
application made under section 1071 of this Act as if the
application were related to the offender’s release on parole
under section 89 of this Act as far as applicable and with any
necessary modifications.

“(7) Where the Board orders the recall of an offender to
whom subsection (1) (b) of this section relates, the Chairperson
of the Board shall issue a warrant in the prescribed fOI:IJI-‘?OI' the
offender to be detained in the penal institution specified and if,
on the giving of any such order, the offender is still at large, any
member of the Pofi,ce may arrest the offender without warrant
for the purpose of returning him or her to the penal institution
specified.

“(8) Where the Board orders the recall of an offender under
this section, any suspended or existing release conditions shall
be cancelled and the offender shall, on being returned to
custody, subject to sections 89 and 90 of this Act, continue to
serve his or her sentence.

“(9) Where the Board refuses to grant an application for
recall under section 1071 of this Act,—

“(a) The Board shall direct the offender’s release if he or she

is in custody under this section or section 107; of this
Act unless the offender is liable to be detained under
any other prbvision of this Act or any other Act:

“(b) The Board may, at the same time, exercise any of its
powers under section 107G of this Act to vary or
discharge the conditions of release as it thinks fit
without the necessity for an application under that
section:

“(c) Subject to paragraph (b) of this subsection, any
conditions that were previously suspended under
section 107j (5) of this Act shall continue to apply to
the offender on release under this subsection.

“(10) Nothing in subsection (1) of this section shall prevent
the Board from adjourning, from time to time, the hearing of
an application madle under section 1071 of this Act, and, where
the offender is in custody pursuant to an order made and a
warrant issued under section 107j of this Act, that warrant may
be extended accordingly, but in such a case the period of the
adjournment shall not exceed 8 days unless both parties
otherwise consent.



1998, No. 43 Criminal Justice Amendment 1003

“107m. Appeal from order for recall—(1) Where the
Parole Board or a District Prisons Board, as the case may be,
has ordered the recall of an offender pursuant to section 107
of this Act, the offender may, within 28 days of the date of the
order, or such longer time as the court may on application
allow, appeal to the High Court against the making of the
order.

“(S;ZASubject to this section, and with any necess
modifications, the provisions of sections 116 to 120, 123, 129,
180, 138, 134, 186, and 143 of the Summary Proceedings Act
1957 shall apply to every appeal under this section as if the
determination of the Board appealed against were an order.

“(3) The offender shall be detained in custody pending the
determination of any appeal under this section and the
offender’s sentence shall continue to run during that period.

“(4) On hearing an appeal pursuant to this section, the High
Court may—

“(a) Confirm the order:

“(b) Refer the matter back to the Board with a direction to

reconsider:

“(c) Quash the order and, unless the offender is liable to be
detained under any other provision of this Act or
any other Act,—

“(i) Direct the release of the offender from
custody; or

“(ii) Direct the release of the offender from
custody and refer the offender to the appropriate
Board to consider the imposition of release
conditions under this Part of this Act:

“(d) Make such further or other orders as the case may
require.

“(5) In the exercise of its powers under this section, the court
may receive as evidence any statement, document,
information, or matter that the Board would have been entitled
to receive at first instance.

“(6) The court shall not be bound to allow the appeal on the
ground merely of the improper admission or rejection of
evidence unless in the opinion of the court a substantial wrong
or miscarriage of justice has thereby been occasioned.

“(7) Without limiting the matters that the court may consider
in determining the appeal, the court shall consider the need to
protect the public or any person or class of persons from the
offender.

“(8)In referring a matter back to the Board under
subsection (4) (b) of this section, the court shall—
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“(a) Advise the Board of its reasons for so doing; and

“(b) Give the Board such direction as it thinks just as to any
rehearing or to the reconsideration or determination
of the whole or any part of the matter.

“107n. Discharge from liability to recall—(1) Where an
offender who is subject to an indeterminate sentence is, while
detained in a hospital or on leave from any such hospital,
released on the direction of the Parole Board, the offender may
apply at any time to the Chairperson of the Board for discharge
from liability to recall.

“(2) In any such case, the Chairperson of the Parole Board
may direct that the offender be so discharged.

Cf. 1985, No. 120, s. 104”
(2) The following enactments are hereby consequentially
repealed:
(a) Section 3 of the Criminal Justice Amendment Act 1987:
(b) So much of the Fourth Schedule to the Immigration Act
1987 as relates to the principal Act:

(c) Sections 4 to 8 of the Criminal Justice Amendment Act
(No. 2) 1987:

(d) Sections 9 and 10 of the Criminal Justice Amendment Act
(No. 3) 1987:

(€) The Criminal Justice Amendment Act 1988:

(f) Subsections (2) to (5) of section 3 of the Criminal Justice
Amendment Act 1989:

(g) Section 5 of the Criminal Justice Amendment Act (No. 2)
1989.

44. Probation officers—(1) Section 124 (2 of the principal
Act is hereby amended by omitting the words ““State Services
Act 19627, and substituting the words ““State Sector Act 1988

(2) Section 124 of the principal Act is hereby amended by
inserting, after subsection (3), the following subsection:

“(8a) The Secretary may from tin.e to time designate persons
appointed under this section to—

“(a) Be habilitation co-ordinators:

“(b) Be home detention officers:

“(c) Manage or work at one or more periodic detention

centres within any district.”

(3)In any Act, regulation, rule, order, other enactment,
agreement, deed, instrument, application, notice, or other
document whatever in force at the commencement of this Act,
every reference to a district probation officer shall, unless the
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context otherwise requires, be hereafter read as a reference to
a Manager Community Corrections.

45. Duties of probation officers—The principal Act is
hereby amended by repealing section 125, and substituting the
following section:

“125. (1) It shall be the duty of every probation officer—

“(a) To supervise all persons placed under the officer’s
supervision pursuant to a sentence or a release on
conditions under Part VI of this Act, and to ensure
that the conditions of the sentence or of the release
are complied with:

“(b) To arrange and administer the sentences of community
service and community programme referred to the
officer for such administration, and to ensure that
the sentences are carried out:

“(c) To co-ordinate and arrange community involvement
(ncluding the wuse of volunteers) in the
administration of any particular community-based
sentence, or any particular release on conditions
under Part VI of this Act, where appropriate, and in
accordance with any instructions issued by the
Manager Community Corrections:

“(d) To arrange and monitor courses of social education or
counselling or personal services directed at the social
re-integration of offenders and the reduction of the
likelihood of re-offending, where appropriate, and in
accordance with any instructions issued by a
controlling officer:

“(e) To provide to a court all such reports and information as
the court may require pursuant to any of the
provisions of this Act:

“(f) To perform such other duties as may be prescribed by or

under this Act or any other Act.

“(2) It shall be the duty of every probation officer who is
designated as an habilitation co-ordinator—

“(a) To investigate and evaluate the suitability of inmates for

release to habilitation centres; and

“(b) To monitor the conduct and degree of programme

articipation of offenders who are resident in
Eabih'tation centres in the officer’s designated
district; and

“(c) To monitor the offender’s compliance with the
conditions on which he or she was released; and
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“(d) To provide advice to habilitation centre staff on
placements of offenders as residents, on programme
development, and on operational and security
matters; and

“(e) To perform such other duties as may be prescribed by or
under this Act or any other Act; and

“(f) To report to the Manager Community Corrections in the
officer’s district on the matters specified in
paragraphs (a) to (e) of this subsection and on any
other matter relating to habilitation centres as he or
she thinks fit.

“(3) It shall be the duty of every probation officer who is

designated as a home detention ofhcer—

“(a) To investigate and evaluate the suitability of offenders
for release to home detention; and

“(b) To supervise all offenders assigned to the home
detention officer during the period of home
detention; and

“(c) To monitor, the offender’s compliance with the
conditions on which he or she was released; and

“(d) To perform such other duties as may be prescribed by or
under this Act or any other Act; and

“(e) To report to the Manager Community Corrections in the
officer’s district on the matters specified in
paragraphs (a) to (d) of this subsection and on any
other matter relating to home detention as he or she
thinks fit.

“(4) It shall be the duty of every probation officer or person
who is designated or appointed to manage or be employed at a
periodic detention centre—

“(a) To monitor the compliance by offenders with the

conditions of the sentence of periodic detention; and

“(b) To ensure that authorised work is available for offenders
sentenced to periodic detention; and

“(c) To perform other such duties as may be prescribed by or
under this Act or any other Act; and

“(d) To re}f)}_?rt to the Manager Community Corrections in the
othcer’s district on the matters specified in
paragraphs (a) to (c) of this subsection and on any
other matter relating to periodic detention as he or
she thinks fit.

“(5) A probation officer may commence or prosecute

p;gceedings in any court on behalf of any other probation
officer.”



1993, No. 43 Criminal Justice Amendment 1007

46. New sections inserted—The principal Act is hereby
amended by inserting, after section 125, the following sections:

“125a. Pilot home detention schemes—The Minister
may establish pilot home detention schemes in such districts
and for such periods, being not less than 2 years, as the
Minister may direct.

“1258. Offences—Every person commits an offence and is
liable on summary conviction to a fine not exceeding $5,000
who refuses or fails, without reasonable excuse,—

“(a) To allow a probation officer who is designated as a home
detention officer, who has identified himself or
herself as such, to have entry to the place where an
offender is serving a period of home detention; or

“(b) To allow a probation officer who is designated as an
habilitation co-ordinator, who has identified himself
or herself as such, to have entry to the habilitation
centre where an offender is resident.”

47. Establishment of periodic detention centres—
(1) The principal Act is hereby amended by repealing
section 126, and substituting the t%’llowing section:

*126. (1) The Minister may from time to time, by notice in
the Gazette, declare any land or building or any part of any land
or building to be a periodic detention centre.

“(2) The Minister may from time to time, in like manner,
declare any land or building or any part of any land or building
to be added to or excluded from any periodic detention centre.

“(8) The Minister may at any time, in like manner, revoke
any notice given under this section.

“(4) Every notice under this section shall take effect from the
date of its publication in the Gazette, or from such other date as
may be specified in the notice.”

(2) Sections 38, 42, 43, 44, and 45, 60, 64 (4), and 65 of the
principal Act are hereby consequentially amended by omitting
the words “work centre” wherever they occur, and substituting
in each case the words “periodic detention centre”.

(8) Section 45 (1) (a) of the principal Act is hereby con-
sequentially amended by omitting the words “reporting
centre”’, and substituting the words “periodic detention
centre”,

(4) Sections 129 and 149 of the principal Act are hereby
consequentially amended by omitting the words “work centre”
and “work centres” wherever they occur, and substituting,

B—17
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respectively, in each case the words “periodic detention centre”
and “periodic detention centres”.

(5)In any Act, regulation, rule, order, other enactment,
agreement, deed, instrument, apﬁlication, notice, or other
document whatever in force at the commencement of this
section, every reference to a work centre or re ortintg centre
shall, unless the context otherwise requires, be hereafter read
as a reference to a periodic detention centre.

(6) Every  place  which, immediatel before the
commencement of this section, is designatedy as a work centre
or as a reporting centre under the principal Act, shall hereafter
be deemed to be a periodic detention centre.

48. New sections substituted—The principal Act is hereby
amended by repealing sections 127 and 128, and substituting
the following sections:

“127. Manager Community Corrections—(1) There shall
from time to time be appointed under the State Sector Act
1988 a Manager Community Corrections for each district
defined by the Secretary for the purposes of this Act.

“(2) A Manager Community Corrections shall oversee the
administration of all community-based sentences being served
in his or her district and shall be responsible for probation
offices and periodic detention centres in that district.

“(3) Subject to any directions given by the Secretary, a
Manager Community Corrections ma delegate, in writing, to
any probation officer or any other officer or employee ot the
Department of Justice all or any of his or her powers as a
Manager Community Corrections under this Act or regulations
made under it, including the power to delegate under this
section.

“(4) A person appointed or desi§nated to manage a periodic
detention centre may, if permitted by a delegation referred to
in subsection (3) of this section, delegate to any employee
engaged at the centre, any power so delegated.

“(5) The fact that any officer or employee of the Department
of Justice exercises or performs any power, duty, or function of
a Manager Community Corrections shall be conclusive
evidence of his or her authority to do so.

“(6) Subject to subsection (7) of this section, a Manager
Community Corrections shall have and may exercise all the
powers of a Warden and of a probation officer under this Act.

“(7)Where a Warden has been appointed or designated
under section 128 of this Act in respect of a periodic detention

B—7*



1993, No. 43 Criminal Justice Amendment 1009

centre, a Manager Community Corrections may exercise the
powers of a Warden in relation to that periodic detention
centre in the event of the incapacity, illness, sudden absence, or
death of the Warden.

“128. Wardens—(1) There shall from time to time be
appointed under the State Sector Act 1988 such Wardens as are
required for the purposes of this Act.

“(2) The Secretary may from time to time designate any
officer or employee of the Department of Justice as a Warden.

“(8) Any appointment or designation under this section may
be combined with any office, appointment, or position if the
Secretary is satisfied that the duties of that ofhice, appointment,
or position are not inconsistent with those of a Warden.

“(4) Subject to any directions given by the Secretary, a
Warden maél delegate, in writing, to any probation officer or
any other officer or employee of the Department of Justice all
or any of his or her powers as a Warden under this Act or
regulations made under it, including the power to delegate
under this section.

“(5) A person appointed or designated to be a Warden at a
periodic detention centre may, if permitted by a delegation
referred to in subsection (4) of this section, delegate to any
employee engaged at the centre, any power so delegated.

“(6) In this section, every reference to the powers of the
Warden in relation to the sentence of periodic detention shall
be deemed to include a reference to the duties and functions of
the Warden under this Act and any regulations made under it.

“(7) It shall be the duty of every person who is appointed or
designated to be a Warden at a periodic detention centre—

“(a) To monitor the compliance by offenders with the

conditions of the sentence of periodic detention; and

“(b) To ensure that authorised work is available for offenders

sentenced to periodic detention; and

“(c) To perform such other duties as may be prescribed by or

under this Act or any other Act; and

“(d) To re[i:)ﬁ)rt to the Manager Community Corrections in the

officer’s district on the matters specified in
paragraphs (a) to (c) of this subsection and on any
other matter relating to periodic detention as he or
she thinks fit.

“(8) The fact that any officer or employee of the Department
of Justice exercises or performs any power, duty, or function of
a Warden shall be conclusive evidence of his or her authority to
do so.”
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49. Parole Board—(1) Section 130 of the principal Act is
hereby amended by repealing subsection (1), and substituting
the following subsection:

“(1) For the purposes of this Act, there shall be a board, to be
called the Parole Board, which shall consist of not less than 3
nor more than 8 members, being—

“(a) A Judge of the High Court, who shall be appointed on
the recommendation of the Minister and shall be the
Chairperson:

“(b) A District Court Judge who shall be appointed on the
recommendation of the Minister and shall be the
Deputy Chairperson:

“(c) The Secretary:

“(d) Not less than 1 nor more than 5 other members, who
shall be appointed on the recommendation of the
Minister.”

(2) Section 130 (3) of the principal Act is hereby amended by
omitting the expression “paragraph (c)”, and substituting the
expression ‘“paragraph (d)”.

(8) Section 130 of the principal Act is hereby amended by
inserting, after subsection (4), the following subsections:

“(4a) The  Deputy  Chairperson appointed  under
subsection (1) (b) of this section may act for, and have all the
powers of, the Chairperson during any period when the
Chairperson is incapacitated by illness, by absence from New
Zealand, or by other sufficient cause (including, but not limited
to, inability to attend at a place where a meeting of the Board is
bEng or is to be held) from performing the duties of his or her
ofhce.

“(4B) Where both the Chairperson and the Deputy
Chairperson are incapacitated by illness, by absence from New
Zealand, or by other sufficient cause from performing the
duties of their offices, the deputy of the Chairperson appomted
under subsection (5) of this section, or, if no such appomntment
has been made or the deputy so appointed is incapacitated for
any of those reasons, the deputy of the Deputy Chairperson,
may act for the Chairperson.”

50. District Prisons Board—(1) Section 132 (2) (a) of the
principal Act is hereby amended by omitting the word
“Chairman”, and substituting the word “Chairperson”.

(2) Section 132 of the principal Act is hereby amended by
inserting, after subsection (5), the following subsection:
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“(5a) The Minister may from time to time appoint not more
than 4 retired District Court Judges to be deputies of the
Chairpersons of District Prisons Boards appointed under
subsection (2) (a) of this section, and any such deputies may act
for any such Chairperson during any period when that
Chairperson is incapacitated by illness, absence from New
Zealand, or by other sufficient cause from performing the
duties of his or her office (including, but not limited to, inability
to attend at a place where a meeting of the Board is being or is
to be held); but no such deputy may act for more than one
Chairperson at one time.”

(3) Section 132 (6) of the principal Act is hereby amended by
omitting the expression “paragraph (a) or”.

(4) Section 132 (7) of the principal Act is hereby amended by
inserting, before the expression “subsection (6)”, the expression
“subsection (5a) or”.

(5) Section 132 of the principal Act is hereby amended by
repealing subsection (8), and substituting the following
subsection:

“(8) Any deputy appointed under subsection (5a) or
subsection (6) of this section shall, while he or she acts as such,
be deemed to be a member of the District Prisons Board, and
any deputy acting for the Chairperson shall have all the powers
of the Chairperson.”

51. Criminal Justice Advisory Councils abolished—
(1) Every Criminal Justice Advisory Council established under
section 134 of the principal Act and in existence immediately
before the commencement of this Act is hereby abolished.

(2) Sections 134 and 135 of the principal Act are hereby
consequentially repealed.

(3) Section 4 of the Criminal Justice Amendment Act 1986 is
hereby consequentially repealed.

52. Amendments to Immigration Act 1987—Sections
83(1)(b), 89(2), 90(2), 106(1)(b), and 118(2) of the
Immigration Act 1987 are hereby consequentially amended by
omitting the expression “section 92”, and substituting in each
case the expression “section 96

53. Amendments to Legal Services Act 1991—(1) Section
4 of the Legal Services Act 1991 is hereby amended by adding
the following paragraph:
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“(c) Proceedings—

“(i) Before the Parole Board or a District Prisons
Board under section 105 or section 1071 of the
Criminal Justice Act 1985:

“(ii) In the High Court under section 107m of that
Act (which relates to appeals against the decision of
such a Board).”

(2) Section 6 (2) of the said Act is hereby amended by
inserting, after paragraph (a), the following paragraph:

“(aa) In the case of an application for criminal legal aid in
respect of proceedings referred to in section 4 (c) (i)
of this Act, the District Court nearest to the penal
institution in which the applicant is detained or to
the place where the applicant resides, as the case
may be:”.

(3) Section 6 (3) of the said Act is hereby amended by
inserting, after the words “Privy Council”, the words “or, in
any case to which section 4 (c) (i) of this Act applies, the Parole
Board or District Prisons Board, as the case may be”.

(4) Section 7 (2) (a) of the said Act is hereby amended by
adding the words “or, in any case to which section 4 (c) of this
Act applies, the offence for which the sentence to which the
proceedings relate was imposed”.

(5) Section 7 (2) of the said Act is hereby amended by
inserting, after paragraph (a), the following paragraph:

“(aa) In any case to which section 4 (c) of this Act applies, the

consequences for the applicant if criminal legal aid is
not granted:”.

54. Amendment to Mental Health (Compulsory
Assessment and Treatment) Act 1992—(1) Section 48 (4) of
the Mental Health (Compulsory Assessment and Treatment)
Act 1992 is hereby amended by repealing paragraph (a), and
substituting the following paragraph:

“(a) As determined under section 90 of the Criminal Justice

Act 1985; or”.

(2) Section 48 (4) (b) of the said Act is hereby amended by
omitting the expression ‘“‘section 94”, and substituting the
expression “section 97”.

55. Amendment to Privacy Act 1993—The Fifth Schedule
to the Privacy Act 1993 is hereby amended by inserting in the
part headed “Department of Justice Records”, in its appropriate
alphabetical order, the following item:
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“Suspended sentences Particulars of persons subject to  Police”
suspended sentence orders or sentences
subsequently imposed in respect of the
original offences for which suspended
sentence orders were made, pursuant
to section 21a of the Criminal Justice
Act 1985

Transitional Provisions

56. Application of courts’ new powers—(1)No court
shall, on Sxe conviction of an offender for any offence, impose
on that offender—

(a) Any sentence or combination of sentences; or

(b) A minimum period of imprisonment,—
that it could not have imposed on the offender at the time of
the commission of the offence.

(2) Subsection (1) of this section shall also apply in respect of
any sentence substituted for a sentence imposed before the
commencement of this Act.

57. Application of Act to offenders on parole and
remission—Every offender who—
(a) Was sentenced to imprisonment before the date of
commencement of this Act; and
(b) Was, before the date of commencement of this Act,—
(i) Released on parole; or
(i1) Released early pursuant to section 91 of the
principal Act; or
(iii) Released on remission; and
(c) Was still on parole, subject to section 91 of the fprincipal
Act or on remission, immediately before the
commencement of this Act,—
shall continue to be on parole, subject to section 91 of the
principal Act (as it read immediately before the
commencement of this Act) or on remission, as the case ma
be, on the same conditions and for the same period as if this
Act had not been passed.

58. Application of changes to parole and remission on
existing offenders—(1) This section applies to every offender
who, immediately before the commencement of this Act, was
in custody serving a full-time custodial sentence or a term of
imprisonment for non-payment of a sum of money or for
disobedience of a court order or for contempt of court.

(2) Except as expressly provided in this Act, the provisions of
the principal Act (as amended by this Act) in respect of parole
and final release (including the conditions that are to apply on
release), so far as they are applicable and with any necessary
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modifications, shall apply to every offender to whom this
section applies.

(3) Every offender to whom this section applies who was not,
immediately before the commencement of this Act, eligible to
have his or her case considered by the Parole Board or a
District Prisons Board under Part VI of the principal Act but
who is, on the commencement of this Act, eligible for parole,
shall have his or her case considered by the appropriate board
as soon as practicable.

(4) Every offender to whom this section applies who was not,
immediately before the commencement of this Act, eligible for
remission under section 80 of the principal Act but who, on the
commencement of this Act, is entitled to be released at the
final release date of each sentence to which he or she is then
subject, shall be—

(a) Released on the 1st day of September 1993, if the

offender is then in a penal institution; or

(b) No longer subject to the sentence, if the offender is at that

date detained in or on leave from a hospital,—
and the provisions of section 102 of the principal Act (as it read
immediately before the commencement of this Act) shall, so far
as applicable and with any necessary modifications, apply as if
this Act had not been passed.

(5) Every offender who is released on the 1st day of
September 1993 pursuant to subsection (4) (a) of this section or
who will be released, at the final release date of each sentence
to which he or she is then subject, before the 15th day of
December 1993, and who would, before the commencement of
this Act, have been released on remission conditions imposed
pursuant to section 107 of the principal Act (as it read
immediately before the commencement of this Act), shall not
be considered by the Parole Board or District Prisons Board
under section 99 or section 101 of the principal Act (as
substituted by section 43 of this Act) but shall be released on
conditions under section 107 of the principal Act as if this Act
had not been passed.

59. Certain  existing conditions to continue—
Notwithstanding the provisions of section 58 of this Act,
offenders on whom conditions have been imposed under
section 774 of the principal Act before the commencement of
this Act shall continue to be subject to those conditions on
release in addition to any conditions that may be imposed
under the principal Act (as amended by this Act).

60. Application to section 107a offenders—An offender
who was, immediately before the commencement of this Act,
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subject to an order under section 107a of the principal Act,
shall be released in accordance with section 90 (2) of the
principal Act (as substituted by section 43 of this Act) on a date
not later than 3 months before the sentence expiry date on
conditions determined in accordance with section 99 of the
principal Act (as so substituted).

61. Recall proceedings—(1) No offender who, at the
commencement of this Act,— .

(a) Has been released from custody in respect of a full-time
custodial sentence which has not at that date expired;
or

(b) Is in custody in re?ﬁect of a full-time custodial sentence,—
shall be liable to be recalled under sections 1071 to 107m of the
principal Act (as substituted by section 43 of this Act) to serve
any part of that sentence, unless the offender would have been
liagle to be recalled to serve that part of the sentence if this Act
had not been passed.

(2) Where, before the commencement of this Act, any recall
proceedings under section 106 of the principal Act had been
commenced in but not been finally determined by any court,
the proceedings shall continue and be dealt with as if the Act
had not been passed.

(3) Any recal.l?l proceedings that are commenced on or after
the commencement of this Act shall be dealt with in
accordance with sections 1071 to 107m of the principal Act (as
so substituted).

62. Offenders not to be disadvantaged—(1) Except as
otherwise provided in this Act, a Parole Board or District
Prisons Board, as the case may be, shall not apply the
provisions of this Act to any offender referred to in
section 58 (1) of this Act in a way that places the offender in a
position of disadvantage in comparison with the position that
would have applied to that offender had this Act not been
passed, and, to the extent that the Krovisions of the principal
Act (as it read immediately before the commencement of thi
Act) conferred entitlements that are removed or reduced by the
provisions of this Act, the Board shall apply the provisions of
the principal Act as it read immediately before the
commencement of this Act.

(2) Any decision made by any such Board, so far as it relates
to the interpretation or application of subsection (1) of this
section, shall be final and conclusive.

This Act is administered in the Department of Justice.




