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Absent Debtors, 

AN ACT to rend~r th~ Property in New 
Zealand of Debtors absent from the 
Colony avail~ble for the Payment of 
their Debts. [~4th September, 1860.] 

BE ~T ENACTED by the General Assembly of New Zea~ 
land, in Parliament as~elllb.led, and b.y the all;thority of the salle~ 
as follows: .- ' 

1. The Short Title of this Act shall he the ~'Absent 
Debtors' Act, (860." 

II. The Act of the General Assembly of New: Zealand' in-: 
tituled the "Absent Debtor's Act, 1858," is hereby repealed. 

III. This Act shall be dE>emed and taken to have been i~ 
force from the 28th day of May, 1858, and any proceeding and 
aet commenced and done under the said ~, Ab~ent Debtors' A~, 
1858'-: shall have the same force and effect as if the same had 
been commenced and done under t~is Act, and may be prose~ 
cuted, carri~d on, and completed accordingly. 

IV. An action in the uSllal form may be commenced in the 
Supreme Court of New Zealand, 'against any Defendant who i~ 
not within the Colony, and the Plaintiff may proceed h~ &Uc~ 
action, by process of Foreign ~ttaChll:lent in: manner hereinafte~ 
provided~ 

V. Before issuing a writ of Foreign attachment the 
Plaintiff shall file in the Supreme Court, instead of serving it ~n 
the Defendant, a copy of the writ in the action with the declar­
ation annexed, and ,;hall also file an a~davit verifying the ma~­
ters contained in the declaration, and stating that the cause of 
action arose in respect of a breach of coqtract made, or to he 
wholly, or in part performed, in the Colony of Ne\v Z.ealan~, 
and that the Defendant is not, to tl,e best of the Plaintiff's by-
]ief~ within the said Co]ony. ' 

VI. Provided always that if it shall at any time appear that 
the Defendant was within the jurisdiction of the qourt at the 
time of issuing the Writ, the,said Writ, and all proceedin~s there­
lIpon, shall be set aside on application to the Supreme Court, or 
a Judge thereof, wit\! such Costs, to be paid hy the Plaintiff to' 
such person, and in such manner, as the said Court or Judge 
shall direct. And in case it shall at any time appear that the 
cause of action did not arise in respect of a breach of contract 
made, or to be wholly or in part performed, in the said Colony, 
the attachment shall be forthwith dissolved by order of the 
Court or any Judge thereof, with costs tQ be paid by the Plain­
tiff to such parties, and in such manner as such Court or Judge 
shall direct. 

VII. Upon filing snch Writ and declaration and affidavit as 
aforesai~, a Writ of r:)'. :;sn <lttachment shall be issued at the 
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plaintiff's instance, and shall be served upon the several Gar~ 
nishees or persons therein named, in whose hands it is intended 
thereby to attach any real or personal property, by delivering a 
copy thereof to each such Garnishee or other person personally. 
or by leaving the same at his last usual place of abode. And if 
the said writ of Foreign attachment is intended to affect proper­
ty not in the control of any Garnishee or other person within 
the Colony, a copy thereof, written on parchment, in lieu of 
such service as afoft-said, shall be affixed in some conspicuous 
place on the property intended to be thereby affected. Such 
Writ shall remain in force for three calendar months, including 
the day of the <late therr.of, and it cl:!onnot be served after such 
~iIqe~ 

VIII. In addition to such service or affixing as aforesaid 
a copy of the said Writ shall be published in the Government 
Gazette (if any) of the Province in which the Writ shall have 
been issued, and t)Vice at least in one of the n~wspapers (If any) 
published in the pl'incipal town of such PrCJvince, and in one 
.of the newspapers (if any) published in the principal town of 
the Province. in which the propt::rty intended 'tq be t.,hereby 
affected is situate~ . 

IX. From the time of the service of such Writ upon any 
~arnishee all and ~ingular the real and personal property of 
whatsoever nature III the custody, or under the control of such 
Garnishee, then belonging to the Defendant in the action, or to 
or in which such Defendant shall then b~ legally or equitably 
entitleill or otherwise beneficially interested whether solely or 
jointly, with any other person, ;md all debts of every kind thtn 
due by any such Garnishee to such Defendant although the 
same or any part thereof lll'ly be payable only at a future day, 
shall to the extent of such Defendant's right, title, and interest 
therein respectively, be attached in the hands of such Garnishee, 
and subject to any bonafide prior claim or lien thereon, slHll be 
liable to the sa.tisfaction of the particul~r dema~tl or cause of 
fl,ction of which he $hall by the said Writ have had notICe. 

X. If any such Garnishee $halI, wit hout leave of the 
Supreme Court or one of the Judges thereof, at any time after 
such service and before the- said attachment shall be di,ssolved, 
sell or otherwise knowingly dispose of, or part with any such 
property, or pay over any such debt or any part thereof, 
excepting only to or to the use of the Plaintiff in the action, he 
shall upon application in a summary way to the said Court or 
.to a Judge thereof, and on proof of the facts pay such damages 
to the Plaintiff as such Court or Judge shall in that behalt 
think fit to order. 

XI. After such W Tit of attachment shall have been served 
or affi;x:ed and 'rublished a~ aforesaid the said CQurt or a Judge 
thereof shall on a day to be fixed by such Court or Judge proceed 
to enquire and determine whether the Plaintiff's canse of action 
arose in respect ()f any breach of contract made or to be wholly 
or in part performed within the Colony of New Zealand, and if 
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so, then what ,'eal and personal property belonging to the 
Defen~nt has been affected by. the service of the said Writ as 
hereinbefore pro\'ided, and whether such real and personal 
property or any property to "hich any copy of the Writ of 

. Foreign attachment shall have been affixed in lieu of service as 
aforesaid, is or Ca{l be made available for the purpose of sMisfying 
wholly or in part the claim of the Plaintiff. 

XII. For the purpose of ,lisposing of any application to be 
made in a summary way under this Act, and for the purpose 01 
making such enquiry and det~rmimttion as aforesaid) it shall be 
lawful for the Oourt or Judge in a summary way to examine or 
permit the Plaintiff to examine upon Oath every such {}arntshee 
as aforesaid, and also any witnesses the Court or Judge' may 
think proper. and for that purpose to make such Orders and to 
issue' such Summonses to the sever&.l Garnishees and Witnesses 
as may be deemed expedient. 

XIII. Any Garnishee' or any witness who shall refuse or 
neglect to attend, or shall r9fuse to be examined, shall be liable 
to he sUlllm&rily proceeded against for contempt of Court and to 
be punished accol'dingly: Provided always that it shall be 
lawful for the Court. or Judge to dispense with the attendance of 
any Ga.rnishee or any witness on his SUbmitting to be examined 
upon iuterrogatories, or before a ~ommissioner to be appointed, 
or upon such other terms as such Court or Judge ~haH impose. I 

Xr{ It shall be lawful for the Court or Judge at th.eir 01' 

his diwetion. to 4irect the reasonable expellies of any Garnishee 
pr witne81S to be paid by the Plaintiff, and to direct that any sums 
so paid shall be Costs in the cause. 

xv. So soon as it shall have been determined by the Court 
or Judge as aforesaid, what real and personal property can, 
cQnsistently with existing liens or prior claims thereon (to be 
summarily determined by the said Court 01' J1Jdge), be made 
available for the purp<JSe of making satisfaction to the Plaintiff, 
the said Court or Judge shall forthwith order the same or any 
part thereof to be thenceforth held and to continue subject to 
such att!lCbment accordingly, or to be sold or otherwise disposed 
of, or dealt with as such Court or Judge shall think fit, and. the 
proceeds, or in the case of debts payable ~he amount thereof, t{) . 
be paid subjec.t to the attachment into the hands of some Oflcer 
of the-Court; and as to all real and personal property to whick 
su(:b Order shall not apply, or as to which no such Order shall 
be made, it shall be lawful for the said Court or Judge at 
~ny time to direct that the said "attachment shall be dissolved', 

XVI. A Memorial of any such Order setting forth the date 
thereof~ the t~I&t9£ the cause, and so much of the Order as 
shall re13te to the .13nd thereby affected, may be registered ill 
the Registrar Office for Deeds of the District in which such 
land is situate, and such Registration shall be effected in the 
same manner and shall have the like effect as the Registration 
of a suit pending. 
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XVII. When more than one Writ of attachment shall hllve 
been issued against the same Garnishee, or the same property 
shall have been attached at the suit of more than one Plaintiff, 
it shall be lawful for the said Court or any Judge to award and 
determine how much and what part, of the property so attached 
or to what amount in value thereof, shall be retained or held 
under each of such Writs or be paid into Court or disposed of (as 
the case may be) for the separate benefit of each Plaintiff. 

XVnI. It shall be lawful for the said Court or any Judge 
thereof at any time to authorise any Garnishee, on applic~tion 
being made by him, after due notice thereof to the Plaintiff, to 
sell or dispose of or otherwise deal with any real or personal 
property so attached as aforesaid, and any sum of money or any 
real or personal property received by virtue or in respect of such 
authority shall be thereafter held by such Garnishee, or be paid 
into Court, or invested or otherwise appropriate'J, subject to sneh 
attachment as aforesaid or otherwise, for the satisfaction of the 
Plaintiff as such Court or Judge shall think fit to order. 

XIX. After the enquiry and determination as provided in 
Section No. 11 of this Act shall have been made as aforesaid by 
the said Court or by a Judge thereof, it shall be lawful for the 
Plaintiff, on or atter a day to be fixed by the Court or Judge for 
such purpose, to proceed in his action in the same lUanner as 
though the Defendant resided in the Colony, and had been duly 
served with the process of the Court: Provided that a Bond as 
hereinafter prescribed shall have been first entered into; and if 
fmch Bond be not entered into within fifteen days after the day 
so to be fixed as aforesaid, and the action proceeded with, the 
attachment shall be ipso facto dissolved and the action 
terminated, 

XX. Such Bond shall be entered into with the Registrar or 
Deputy Regish'ar of the Supreme Court, with sufficient sureties 
satisfactory to the Judge thereof, and in such sum as any J udg~ 
thereof shall fix, and shall contain (amongst such other 
stipulations and conditions as such Judge may think 
proper and direct) a condition to pay to the said Registrar or 
JJeputy Registrar all such sums as the said Plaintiff shall 
recover in the action in case the judgment therein be thereafter 
vacated or reversed, together with the costs sustained by- the 
Defendant; and in case of any breach or alleged breach of the 
conditions of the said Bond it shall be lawful for the said 
Registrar or Deputy Registrar by direction of a Judge of the 
said Court, to assign the said Bond to the said Defendant who 
may then proceed thereon in his own name. 
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shall at any tirrle thereafter tecaver in the said actio'o, it shall 
then be lawful for 'such Defendarit; or person aCting on his 
1.)ehcilf, to plea-d in the nsu:al mariner to tlie action within such 
time as such Ju'dge shall dire'ct, and tq defend tbe same, and 
~pon givio'g fivec}eai'lla:ys' not~~~~bereOf t~ !he Pl~intiff, to apply 
to the' Court 01' to a Judge tnereof, by motton as of course, that 
the attachment may be dissolVed and the same shall be dissolved 
accordingly, and 'the actioh 'shaH thereupon proceed in the 
ordinary way. 

XXII. litany time after final judgment shan have been 
obtained liy the Plaintiff, it shall be lawful for him to act in 
all respects as in the case of a judgment 9f the Supreme 
Court obtained in the ordinary way, subject rievertheless to 
any award or determination made by the said Court or any 
Judge, where more than one writ of attachment shall have been 
issuedagain~t the same Garnishee or person, or the same 
prop~rty shall have been attached at the suit of more than 
one Plaintiff. 

, XXIII. It shaH also be lawful,for th~ Court, or any Judge 
thereof, upon application of the Plaintiff at any time in a 
suriwiar} way, to cause a'ny Debtor of the Defendant to be 
summoned to attend sllch Court or Judge to show cause why 
he should not forthwith pay the amount of his debt to the 
Plaintiff, and if no sufEcient cause be shown, to order such 
paynierit accordingly, and to enforce such Order, together with 
C:osts attendin'g the same, by an attachment for a contempt of 
Cou'rt 'as In other cases. 

, XXIV. It 811all be lawful for such COllrt or Judge, either 
before summoning such Debtor as aforesaid or after summoning 
him, if such Court or Judge shall see 'sufficipnt cau~ to 
authorIse an action for the amount of any such debt to be 
~rought or carried on in the name of the Creditor, being such 
Defendant as aforesaid. Such action shall be brought or carried 
on at the expen~e of the Plaintiff, and any money recovered 
u"nder the same shall be paid to the Sheriff, to be disposed of 
by him in the same manner 'as money receivei by 111m under 
fle'ri facias issued by the Plai'ntiff against the Defendant. 

: XXV. If arter '~m'y final j~dgment obtained as aforesaid an 
affi4avit or DeClaration as hereinafter provided, shall qe made 
by the Defe,nd,ant Cag~inst whom such process ot Foreign 
attacnmellt sball have 'been issued as aforesaid, that such 
Defendant 'had "at the time of o~tai~ing the said judgment and 
still has a substantial ground of aefEmce, either wholly or in 
pa~t, to the Plaintiff's "tictiQn on 'the merits, and such A.ffiaavit 

'shall at .any ~ime before the expiration 'of three yeal's next 
ar~er such judgment be filed in the ,Supreme Court of Ne'\'\t 
Zealand 1 it s11all be lawful for the said OOUl t, upon motion 
by the 'pefe~ldant after ten days' notice ,thereof being. given 
to the ,Plaintiff, to cause the merits so alleged as atoresaid 
to be enquired into and determined in stich manner and 'form, 
either summarily or by a feigned issue between the parties 

( 
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or otherwise~ and at sllch time, and under such ~e~ms and 
conditioni', and after or without security for CO$ts given, as to 
the said Court shall seem expedient for the purpose of sec,ur­
ing the substantial ends of Justice. 

XXVI. The said COUlt after such enquiry and determina­
tion shall thereupon give such judgment in the matter for the 
vacating or reversal of the judgment in the original action, 
either in the whole or in part, and may from time to time 

-lllUke such Order in the premises between the parties as the 
justice of the C1se shall appear to require. 

XXVII. Any Affidavit nnder this Act may be sworn in any 
place in Her Majesty's Dominions, before any person authorised 
by law to administer an Oath in the place where the same is 
taken, and at any Foreign Port or place, before any Consul 
General, Cons l 11, Vice-Consul, or Consular Agent, for the time 
being appointed by Her Majesty at such rort or place; and 
every Affidavit so sworn, may be used and shall De admitted as 
Evidence, saving all just exceptions, provided it purport to have 
the signature thereto of any person so authorised as aforesaid, or 
of any such Consul General, Consul, Vice-Consul, or Consular 
Agent, and be duly certified in the usual way under the Hand 
and Seal of a Notary Public, or upon such other proof as the 
Court or Judge shall think fit to receive, of the Official charaeter 
and signature of the person appearing to have signed the same. 

XXVill. If any person shall within the ColollY use or 
teucler in Evidence auy such Affidavit with a false or counterfeit 
signature thereto, knowing the same to be false or counterfeit, 
or containing false Evidence, knowing the same to be false. he 
shall be guilty of 'felony, and upon conviction thereof, liable to 
penal servitude for any term not exceeding six years or leo;;s than 
one year, and every Accessory before or after the fRct to any such 
felony, shall be liable to the same punishment as the Principal. 

XXIX. The property of any such absent Defendant may 
under the provisions of this Act ,be attached and taken in the 
custod y or power of the Defendant's wife, or of ,any Co-Defen­
dant, and no process of Foreign attachment a,gainst any such 
absent Defendant, :D:Or allY lien intended to be th~reby created 
upon any real or personal property of such' Defendant thereby 
attached, shall be defeated by reason of such Co-Defendant, or 
any -Garnishee as aforesaid, being or claiming to be jointly 
interested with such Defendant therein, either' as partner or 
otherwise; and in all cases it shall be sufficient for the pur'pose 
of this Act to flttach property in the hauds of the person having 
the actual care, qustody,.or control, of the same for the time 
being. 
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action shall be brought pending attachment, such action shall be 
staved by order of the Court or a JudgE', until the attachment 
shall be dissolved or the proceedings tbereupon be otherwise 
determined. 

XXXI. It shall be lawful for the said Court or anyone of 
the Judges thereof for the more satisfactory determination of any 
question of fact arising before such Court or ~J udge under this 
Act, to direct the trial of any feigned issue by a Jury, and 
for that purpose to make all necessary Orders as to the form 
thereof, and who shall be parties thereto, and in all such other 
respects as the said Court or Judge shall think fit. 

Supreme Court may XXXII. In all cases where no provision or no sufficient 
make rules, provision is made by this Act, it shall be lawful for the Su preme 

Court 01' the Chief Justice thereof from time to time, for t.he 
purpose of facilitating or more effectually carrying into execu­
tion any of the objects of this Act, to make and prescribe all 
such general Rules and also all such Orders, applicable to parti­
cular cases only, touching any of the matters intended to have 
been hereby provided for, and touching also the manner and form 
of proceeding before or applying to the said Court, and any Judge 
ther~ofrespectively, and also the execution of Writs and Orders, 
and the aHowance and taxation of costs, and touching all such 
other matters having reference to the provisions of this Act, as 
to the said Court or Chief Justice may seem expedient, and 
such Rules and Orders from time to time to revoke or alter as to 
the Court or Chief Justice shall appear to be requisite: Pro­
vided always that it shall be lawful for any Judge of the said 
Court, to exercise the power hereinbefore given to the Supreme 
Court or Chief Justice thereof, to make and prescribe Ordel'$ 
appHcable to particular c~ses olll~, . 
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XXXIII. Hit shall appear to the sa~d Court or to a Judge 
thereof, at any time that a Plaintiff is not proceeding bona fide 
or with due and proper diligence, it shall be lawful for such 
Court or Judge to dis so 1 ve the attachment, and to direct the 
Plaintiff to pay such costs to such persons as the said Court or 
Judge may deem reasonable: . Provided always that no attach­
ment under this Act shall be ~eemed to b~ dissolved from any' 
cause whatever except by an Order of the said Court or a Judge 
thereof. 

XXXIV. The Court and any of the J~dges thereof shall 
in all cases whatsoever under this Act, have full power of ad­
journn:ent from time to time, and also in all cases not provided 
fqr by this Act to award or refuse costs to be paid by, and t()' 
such party as the Court 01' Judge shall think fit, . 

XXXV. III the constructic;m of this Act the word" o-ar­
nishee" shall include every parson in whose hands any real o~. 
personal fro~erty shall be attached or liable to be attached. 


