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AN Acr to render the Property in New
Zealand of Debtors absent from the
Colony available for the Payment of
their Debts. [24th September, 1860.]

Be 1r Evactep by the General Assembly of New Zea-
land, in Parliament assembled, and by the authority of the same,
as follows : -~ ‘

I. The Short Title of this Act shall be the ¢ Absent
Debtors’ Act, 1860.”

II. The Act of the General Assembly of New Zealand in-
tituled the ¢« Absent Debtor’s Act, 1858,” is hereby repealed.

IIT. This Act shall be deemed and taken to have been in
force from the 28th day of May, 1858, and any proceeding and
aet commenced and done under the said ¢ Absent Debtors’ Agt,
1858, shall have the same force and effect as if the same had
been commenced and done under this Act, and may be prose-
cuted, carried on, and completed accordingly.

IV. An action in the usual form may be commenced in the
Supreme Court of New Zealand, against aay Defendant who is
not within the Colony, and the Plaintiff may proceed in such
action, by process of Foreign attachment in manner hereinafier

provided.

V. Before issuing a writ of Foreign attachment the
Plaintiff shall file in the Supreme Court, instead of serving it on
the Defendant, a copy of the writ in the action with the declar-
ation annexed, and shall also file an affidavit verifying the mat-
ters contained in the declaration, and stating that the cause of
action arose in respect of a breach of contract made, or to he
wholly, or in part performed, in the Colony of New Zealand,
and that the Defendant is not, to the best of the Plaintiff’s be-
lief, within the said Colony. ‘

VI. Provided always that if it shall at any time appear that
the Defendant was within the jurisdiction of the Court at the
time of issuing the Writ, the.said Writ, and all proceedings there-
npon, shall be set aside on application to the Supreme Court, or
a Judge thereof, with such Costs, to be paid by the Plaintiff to-
such person, and in such manner, as the said Court or Judge
shall direct. And in case it shall at any time appear that the
cause of action did not arise in respect of a breach of contract
made, or to be wholly or in part performed, in the said Colony,
the attachment shall be forthwith dissolved by order of the
Court or any Judge thereof, with costs to be paid by the Plain-
tiff to such parties, and in such manuer as such Court or Judge
shall direct.

Vil. Upon filing snch Writ and declaration and affidavit as
aforesaid, a Writ of F2- »izn attachment shall be issued at the
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Plaintiff ’s instance, and shall be served upon the several Gar-
nishees or persons therein named, in whose hands it is interded
thereby to attach any real or personal property, by delivering a
copy thereof to each such Garnishee or other person personally.
or by leaving the same at his last usual place ofabode. And if
the said writ of Foreign attachment is intended to affect proper-
ty not in the control of any Garnishee or other person within
the Colony, a copy thereof, written on pgrchment, in lieu of
such service as aforesaid, shall be afixed in some conspicuous
place on the property intended to be thereby affected. Such
Writ shall remain in force for three calendar months, including
the day of the date thereof, and it cannot be served after such

time,

VIII. 1o addition to such service or affixing as aforesaid
a copy of the said Writ shall be published in the Government
Gazette (if any) of the Province in which the Writ shall have
been issued, and twice at least in one of the newspapers (if any)
published in the principal town of such Pravince, and in one
of the newspapers (if any) published in the principal town of
the Province.in which the property intended to be thereby
affected is situate. '

1X. From the time of the service of such Writ upoa any
Garnishee all and singular the real and personal property of
whatsoever nature in the custody, or under the control of such
Garnishee, then belonging to the Defendant in the action, or to
ot in which such Defendant shall then bz legally or equitably
entitled, or otherwise beneficially interested whether solely or
jointly, with any other person, and all debts of every kind then
due by any such Garnishee to such Defendant although the
same or any part thereof may be payable only at a future day,
shall to the extent of such Defendant’s right, title, and interest
therein respectively, be attached in the hands of such Garnishee,
and subject to any bond fide prior claim or lien thereon, shall be
liable to the satisfaction of the particular demand or cause of
action of which he shall by the said Writ have had notice.

X. If any such Garnishee shall, without leave of the
Supreme Court or one of the Judges thereof, at any time after
such service and before the.said attachment shall be dissolved,
sell or otherwise knowingly dispose of, or part with any such
property, or pay over any such debt or any part thereof,
excepting only to or to the use of the Plaintiff in the action, he
shall upon application in a summary way to the said Court or
to a Judge thereof, and on proof of the facts pay such damages
to the Plaintiff as such Court or Judge shall in that behalt

think fit to order.

XI. After such Writ of attachment shall have been served
or affixed and published as aforesaid the said Court or a Judge
thereof shall on a day to be fixed by such Court or Judge proceed
to enquire and determine whether the Plaintiff’s cause of action
arose in respect of any breach of contract made or to be wholly
or in part performed within the Colony of New Zealand, and if
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go, then what real and personal property belonging to the
Defendant has been affected by, the service of the said Writ as
hereinbefore provided, and whether such real and personal
property or auy property to which any copy of the Writ of

.Foreign attachment shall have been affixed in lieu of serviee as

aforesaid, is or can be made available for the purpose of shtisfying
wholly or in part the claim of the Plaintiff.

XII. For the purpose of disposing of any application to be
made in a summary way under this Act, and for the purpose of
making such enquiry and determination as aferesaid, it shall be
lawful for the Coort or Judge in a summary way o examine or
permit the Plaintiff to examine upon Qath every such Garnishee
as aforesaid, and also any witnesses the Court or Judge -may
think proper, and for that purpose to make such Orders and to
issue such Summonses to the several Garnishees and Witnesses
as may be deemed expedient. .

XIIL. Any Garnishee or any witness who shall refuse or
neglect to attend, or shall refuse to be exainined, shall be liable
to be summarily proceeded against for contempt of Court and to
be punished accordingly : Provided always that it shall be
lawful for the Court or Judge to dispense with the attendance of
any Garnishee or any witness on his submitting to be examined
upon interrogatories, or before a Commissioner to be appointed,
or ypon such other terms as such Court or Judge shall impose.’

X1V 1t shall be lawful for the Court or Judge at their or
his disgretion, to direct the reasonable expenges of any Garnishee
or witness to be paid by the Plaintiff, and to direct that any sums

50 paid shall be Costs in the cause.

XV. So soon as it shall have been determined by the Court
or Judge as aforesaid, what real and personal property can,
consistently with existing liens or prior claims thereon (to be
summarily determined by the said Court or Judge), be made
available for the purpose of making satisfaction to the Plaintiff,
the said Court or Judge shall forthwith order the same or any
part thereof to be thenceforth held and to continue subject to
such attachment accordingly, or to be sold or otherwise disposed
of, or dealt with as such Court or Judge shall think fit, and the
proceeds, or in the case of debts payable the amount thereof, to -
be paid subject to the attachment into the hands of some Officer
of the Court ; and as to all real and personal property to which
such Order shall not apply, or as to which no such Order shall
be made, it shall be lawful for the said Court or Judge at
any time to direct that the said attachment shall be disselved.

XVI. A Memorial of any such Order sétting forth the date
thereof, the title~of the cause, and so much of the Order as
shall relate to the lind thereby affected, may be registered in
the Registrar Office for Deeds of the District in which such
land is situate, and such Registration shall be effected in the
same manner and shall have the like effect as the Registration

of a suit pending.
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XVII. When more than one Writ of attachment shall have
been issued against the same Garnishee, or the same property
shall have been attached at the suit of more than one Plaintiff,
it shall be lawful for the said Courtor any Judge to award and
determine how much and what part, of the property so attached
or to what amount in value thereof, shall be retained or held
under each of such Writs or be paid into Court or disposed of (as
the case may be) for the separate benefit of each Plaintiff.

XVIIIL. It shall be lawful for the said Court or any Judge
thereof at any time to authorise any Garnishee, on application
being made by him, after due notice thereof to the Plaintiff, to
sell or dispose of or otherwise deal with any real or personal
property so attached as aforesaid, and any sum of money or any
real or personal property received by virtue or in respect of such
authority shall be thereafter held by such Garnishee, or be paid
into Couri, or invested or otherwise appropriated, subject to such
attachment as aforesaid or otherwise, for the satisfaction of the
Plaintiff as such Court or Judge shall think fit to order.

XIX. Afier the enquiry and determination as provided in
Section No. 11 of this Act shall have been made as aforesaid by
the said Court or by a Judge thereof, it shall be lawful for the
Plaintiff, on or alter a day to be fixed by the Court or Judge for
such purpose, to proceed in his action in the same manner as
though the Defendant resided in the Colony, and had been duly
served with the process of the Court: Provided that a Bond as
hereinafter prescribed shall have been first entered into; and if
such Bond be not entered into within fifteen days afier the day
so to be fixed as aforesaid, and the action proceeded with, the
attachment shall be dpso facto dissolved and the action
terminated.

XX. Such Bond shall be entered into with the Registrar or
Deputy Registrar of the Supreme Court, with sufficient sureties
satisfactory to the Judge thereof, and in such sum as any Judge
thereof shall fix, and shall contain (amongst such other
stipulations and conditions as such Judge may think
proper and direct) a condition to pay to the said Registrar or
Deputy Registrar all such sums as the said Plaintiff shall
recover in the action in case the judgment therein be thereafter
vacated or reversed, together with the costs sustained by the
Defendant; and in case of any breach or alleged breach of the
conditions of the said Bond it shall be lawful for the said
Registrar or Deputy Registrar by direction of a Judge of the
said Court, to assign the said Bond to the said Defendant who
may then proceed thereon in his own name.

XXI. If pending any such Writ of Foreign attachment, or
any time before final judgment shall be obtained in the action in
which such Writ issued, the Defendant or any person on his
behalf, shall enter into a Bond with sufficient sureties to be
approved by a Judge of the Supreme Court, in such sums as
such Judge shall think fit to order, conditioned to pay the
Plaintiff the amount of such debt or damages and costs as he
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shall at any fime thereafter tecover in the said actiow, it shall
then be lawful for sich Déféndant, or person acting on his
behalf, to plead in the tisual manner to the action within such
tithe as such Judge shall diréet, and to defend the same, and
upon givitig five Elear 84ys’ notictheredf to the Plaintiff, to apﬁly
to the' Court or to a Judge théreof, by motion as of course, that
the attachnient may be dissolved and the same shall be dissolved
accordingly, and ‘the dction shall thereupon procéed in the
ordinary way.

XXIIf. At any time after final judgment shall have been
obtaiied by the Plaintiff, it shall be lawful for him to act in
all respects ds in the case of a judgment of the Supreme
Court obtaided in the ordinary way, subject nevertheless to
any award or determination made by the said Court or any
Judge, wheie more than one writ of attachment shall have been
issued against the same Garnisliée or person, or the same
property shall have been attached at the suit of more than
one Plaintiff,

- XXIIL Tt shall also be lawful for the Court, or any Judge

theréof, upon application of the Plaintiff at any time in a
summary way, to cause any Debtor of the Defendant to be
summoned to attend such Court or Judge to show cause why
he should not forthwith pay the amount of his debt to the
Plaintiff, and if no sufficient cause be shown, to order such
payment accordingly, and to enforce such Order, together with
costs attending the same, by an attachment for a contempt of
Court as in other cases.

XXIV. It shall be lawful for such Court or Judge, either
before summoring such Debtor as aforesaid or after summoning
him, if such Court or Judge shall see ‘sufficient cause, to
authorise an action for the amount of any such debt to be
brought or carried on in the name of the Creditor, being such
Defendant as aforesaid. Such action shall be brought or carried
on at the expense of the Plaintiff, and any money recovered
under the same shall be paid to the Sheriff; to be disposed of
by him in the same maanner ‘a8 money received by hm under

Siert facias issued by the Plaintiff against the Defendant.

~ XXYV. If after any final judgment obtained as aforesaid an
affidavit or Declaration as hereinafter provided, shall be made
by the Deféndant against whom such process ot Foreign
attachment shall have been issued as aforesaid, that such
Deféndant Had at the time of obtaining the said judgment and
still has a substantial ground of aefence, either wholly or in
part, to the Plaintiff’s action on the merits, dnd such Afidavit

‘shall at any time before the expiration -of three years next
_after such judgment be filed in the -Supreme Cotrt of New

Zealand, it shall be lawful for the said Couit, upon mbtion
by the Defendant after ten days’ notice thereof being given
to the Plaintiff, to cause the merits so alleged as aforesaid
to be enquired into and determined in such manner and form,
either summarily or by a feigned issue between the parties

o~
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or otherwise, and at such time, and under such terms and
conditions, and after or without security for costs given, as to
the said Coort shall seem expedient for the purpose of secur-
ing the substantial ends of Justice.

XXVI The said Court after such enquiry and determina-
tion shall thereupon give such judgment in the matter for the
vacating or reversal of the judgment in the original action,
either 1n the whole or in part, and may from time to time
-make such Order in the premises between the parties as the
justice of the case shall appear to require.

XXVII. Any Affidavit under this Act may be sworn in any
place in Her Majesty’s Dominions, before any person authorised
by law to administer an Oath in the place where the same is
taken, and at any Foreign Port or place, before any Consul
General, Consul, Vice-Consul, or Consular Agent, for the time
being appointed by Her Majesty at such I'ort or place; and
every Affidavit so sworn, may be used and shall be admitted as
Evidence, saving all just exceptions, provided it purport to have
the signature thereto of any person so authorised as aforesaid, or
of any such Consul General, Consul, Vice-Consul, or Consular
Agent, and be duly certified in the usual way under the Hand
and Seal of a Notary Public, or upon such other proof asthe
Court or Judge shall think fit to receive, of the Official character
and signature of the person appearing to have signed the same.

XXVIHL }f any person shall within the Colony use or
temder in Evidence any such Affidavit with a false or counterfeit
signature thereto, knowing the same to be false or counterfeit,
or containing false Evidence, knowing the same to be false, he
shall be guilty of felony, and upon conviction thereof, liable to
penal servitude for any term not exceeding six years or less than
one year, and every Aecessory before or after the fact to any such
felony, shall be liable to the same punishment as the Principal.

XXIX. The property of any such absent Defendant may
under the provisions of this Act be attached and taken in the
custody or power of the Detendant’s wife, or of any Co-Defen-
dant, and no process of Foreign attachment against any such
absent Defendaot, nor any lien intended to be thereby created
upon any real or personal property of such Defendant thereby
attached, shall be defeated by reason of such Co-Defendant, or
any ‘Garnishee as aforesaid, being or claiming to be jointly
interested with such Defendant therein, either as partner or
otherwise ; and in all cases it shall be sufficient for the purpose
of this Act to attach property in the hauds of the person having
the actual care, custody,.or control, of the same for the time
being.

XXX. Every Writ of attachment, where the same shall
Lave been followed by execution levied, may be pleaded in bar
by any person in whose hands any real or personal estate as
aforesaid shall be attached,to any action brought by or onbehalf
of the Detendant for the recovery of such property, and if any
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action shall be brought pending at‘achment, such action shall be
stayed by order of the Court or a Judge, until the attachment
shall be dissolved or the proceedings thereupon be otherwise
determined.

XXXI. It shall be lawful for the said Court or any one of
the Judges thereof for the more satisfactory determination of any
question of fact arising before such Court or Judge under this
Act, to direct the trial of any feigned issue by a Jury, and
for that purpose to make all necessary Orders as to the form
thereof, and who shall be parties thereto, and in all such other
respects as the said Court or Judge shall think fit.

XXXII. In all cases where no provision or no sufficient
provision is made by this Act, it shall be lawful for the Supreme
Court or the Chief Justice thereof from time to time, for the
purpose of facilitating or more effectuaily carrying into execu-
tion any of the objects of this Act, to make and prescribe all
such general Rules and also all such Orders, applicable to parti-
cular casés only, touching any of the matters intended to have
been hereby provided for, and touching also the manner and form
of proceedingbefore or applying to the said Court, and any Judge
thereof respectively, and also the execution of Writs and Orders,
and the allowance and taxation of costs, and touching all such
other matters having reference to the provisions of this Act, as
to the said Court or Chief Justice may seem expedient, and
such Rules and Orders from time to time to revoke or alter as to
the Court or Chief Justice shall appear to be requisite: Pro-
vided always that it shall be lawful for any Judge of the said
Court, to exercise the power hereinbefore given to the Supreme
Court or Chief Justice thereof, to make and prescribe Orders
applicable to particular cases only. '

XXXIII. 1f it shall appear to the said Court orto a Judge
thereof, at any time that a Plaintiff is not proceeding bond fide
or with due and proper diligence, it shall be lawful for such
Court or Judge to dissolve the attachment, and to direct the
Plaintiff to pay such costs to such persons as the said Court or
Judge may deem reasonable: " Provided always that no attach-
ment under this Act shall be deemed to be dissolved from any
cause whatever except by an Order of the said Court or a Judge
thereof,

XXXIV. The Court and any of the Judges thereof shall
in all cases whatsoever under this Act, have full power of ad-
journment from time to time, and also in all cases not provided
for by this Act to award or refuse costs to be paid by, and to’
such party as the Court or Judge shall think fit, ~

XXXYV. In the construction of this Act the word “ Gar-
nishee” shall include every person in whose hands any real or
personal property shall be attached or liable to be attached.



