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Tokelau (Exclusive Economic Zone) Fishing Amendment

Regulations 2023

Cindy Kiro, Governor-General
Order in Council
At Wellington this 21st day of August 2023

Present:
Her Excellency the Governor-General in Council

These regulations are made under sections 8 and 11 of the Tokelau (Territorial Sea
and Exclusive Economic Zone) Act 1977 and section 4 of the Tokelau Act 1948 on
the advice and with the consent of the Executive Council.
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Regulations
Title

These regulations are the Tokelau (Exclusive Economic Zone) Fishing Amend-
ment Regulations 2023.

Commencement

These regulations come into force on 21 September 2023.

Principal regulations

These regulations amend the Tokelau (Exclusive Economic Zone) Fishing
Regulations 2012.

Regulation 3 amended (Interpretation (general))
In regulation 3(1), insert in their appropriate alphabetical order:

activated, in relation to a FAD buoy, means satellite communication services
for the FAD buoy have been enabled by the FAD buoy service provider

deactivated, in relation to a FAD buoy, means satellite communication ser-
vices for the FAD buoy have been stopped or terminated by the FAD buoy ser-
vice provider

deployed means introduced to the sea

FAD or fish aggregating device means any human-made, or partly human-
made, floating or semi-submerged device, whether anchored or not, intended
for the purpose of aggregating fish, and includes any natural floating object on
which a device has been placed to track or fix its location

FAD buoy means any device or system that can be used by any vessel to
locate, track, or otherwise monitor a FAD
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FAD buoy operator means the entity listed on the PNA FAD Buoy Register as
responsible for a particular FAD buoy

FAD buoy service provider means a business that provides FAD buoys and
associated services to FAD buoy operators

FAD Buoy Tracking Arrangement means the Fourth Arrangement Imple-
menting the Nauru Agreement relating to Fish Aggregating Device (FAD)
Tracking and FAD Buoy Registration

Nauru Agreement means the Nauru Agreement Concerning the Cooperation

in the Management of Fisheries of Common Interest concluded on 11 February
1982, as amended

PNA means the parties to the Nauru Agreement

PNA FAD Buoy Register means the FAD buoy register established by the
chief executive of the PNA Office

PNA FIMS means the PNA’s Fisheries Information Management System

PNA Office means the office established under Article V of the Nauru Agree-
ment

switched off, in relation to a FAD buoy, means the FAD buoy has been manu-
ally turned off to prevent it being able to send or receive satellite transmission

switched on, in relation to a FAD buoy, means the FAD buoy has been manu-
ally turned on to enable it to send or receive satellite transmission

unique identification number, in relation to a FAD, means its manufacturer’s
identification number

unregistered FAD buoy means a FAD buoy that is not registered on the PNA
FAD Buoy Register

Regulation 16 amended (Procedure for granting licence to purse seine
vessels)

After regulation 16(3), insert:

The Administrator must not grant a licence under subclause (2) to the owner of

a purse seine vessel who has breached the FAD Buoy Tracking Arrangement

by—

(a)  deploying an unregistered FAD buoy in any waters covered by the FAD
Buoy Tracking Arrangement or in the exclusive economic zone; or

(b)  using the purse seine vessel to fish on a FAD with an unregistered FAD
buoy in any waters covered by the FAD Buoy Tracking Arrangement or
in the exclusive economic zone.

However, if the owner of a purse seine vessel who has breached the FAD Buoy
Tracking Arrangement in the manner specified in subclause (4) has paid a pen-
alty in relation to the breach, the Administrator is not required to refuse to
grant the owner of a purse seine vessel a licence under subclause (4).
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(6) The Administrator may rely on information supplied to the Administrator by
the PNA Office in relation to whether the owner of a purse seine vessel—

(a)  has breached the FAD Buoy Tracking Arrangement:
(b)  has paid a penalty in relation to a breach of the FAD Buoy Tracking
Arrangement.

(7)  Subclauses (4) and (5) do not limit the Administrator’s power to refuse to grant
a licence under subclause (2)(b).

6 Regulation 19 amended (Cancellation of licence for breach of condition)
In regulation 19(1), after “18”, insert “or 35C(2)”.

7 Regulation 28 amended (Conditions of deemed licence)

(1)  After regulation 28(1)(c), insert:
(ca) the condition implied by regulation 35C, if applicable:

(2) Inregulation 28(2), replace “(c)” with “(ca)”.

8 Regulation 29A amended (Suspension and cancellation of licence and
forfeiture of access fee)
In regulation 29A(2), replace “(c)” with “(c) or (ca)”.

9 New regulations 35A to 35D and cross-heading inserted
After regulation 35, insert:

FAD buoys

35A Unregistered FAD buoys prohibited in territorial sea or sea of exclusive
economic zone

(1)  No unregistered FAD buoy may be in the territorial sea or the sea of the exclu-
sive economic zone.

(2) However, an unregistered FAD buoy may be in the territorial sea if it is
attached to an anchored FAD.

35B Administrator may seize and dispose of unregistered FAD buoys found in
territorial sea or sea of exclusive economic zone

(1)  The Administrator may seize and dispose of any unregistered FAD buoy (and
any FAD attached to it) found in—
(a) the sea of the exclusive economic zone; or
(b)  the territorial sea, unless the unregistered FAD buoy is attached to an

anchored FAD.
(2) The Administrator is not obliged to identify or locate, or attempt to identify or

locate, the owner of an unregistered FAD buoy (and any FAD attached to it)
found in the territorial sea or the sea of the exclusive economic zone.
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Licence conditions: fishing on unregistered FAD buoys prohibited in
exclusive economic zone

The condition in subclause (2) is implied in every licence granted under regula-
tion 16.

The owner of a licensed purse seine vessel must ensure that the vessel is not
used to fish in the exclusive economic zone on a FAD with a FAD buoy, unless
the FAD buoy is registered on the PNA FAD Buoy Register.

Duties of FAD buoy operators

A FAD buoy operator must ensure that, in relation to any FAD buoy that is
deployed in the exclusive economic zone,—

(a) the FAD buoy is registered on the PNA FAD Buoy Register before it is
deployed; and

(b) the FAD buoy is activated, switched on, and transmitting information
automatically in near real time to the PNA FIMS at least once in every
12-hour period; and

(c) the information that is transmitted by the FAD buoy is—
(i)  the unique identification number of the FAD buoy; and
(i1)  the position fix (latitude and longitude) of the FAD buoy; and

(ii1)) the date and time of fixing of the position of the FAD buoy
expressed in Universal Time Constant; and

(d) the PNA FIMS is advised within 24 hours if the FAD buoy—
(1)  1is being switched off after removal from the sea; or
(i1)  is being deactivated; or
(i)  fails to transmit for 72 consecutive hours; or

(iv) is stationary for 72 consecutive hours within 1 nautical mile from
land and the FAD buoy operator believes the FAD buoy has drif-
ted onto a reef or beach; and

(e)  the unique identification number is clearly visible.

New regulations 39A to 39C inserted
After regulation 39, insert:

Offence for unregistered FAD buoy to be in territorial sea or exclusive
economic zone

If an unregistered FAD buoy that is not attached to an anchored FAD is found
in the territorial sea, the owner of the unregistered FAD buoy commits an
offence.

If an unregistered FAD buoy is found in the sea of the exclusive economic
zone, the owner of the unregistered FAD buoy commits an offence.
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(3) Every owner of an unregistered FAD buoy who commits an offence under sub-
clause (1) or (2) is liable on conviction to a fine not exceeding $100,000.

39B Offence for FAD buoy operator

(1) A FAD buoy operator who breaches any of the requirements of regulation 35D
commits an offence.

(2)  Every person who commits an offence under subclause (1) is liable on convic-
tion to a fine not exceeding $100,000.

39C Further provision relating to offences in regulations 39A and 39B
In proceedings for an offence against regulation 39A or 39B,—

(a) it is not necessary for the prosecution to prove that the defendant inten-
ded to commit the offence; but

(b) itis a defence if the defendant proves that—

(i)  the contravention was due to the act or default of another person,
an accident, or some other cause beyond the defendant’s control;
and

(i1)  the defendant took reasonable precautions and exercised due dili-
gence to avoid the contravention.

Rachel Hayward,
Clerk of the Executive Council.

Explanatory note

This note is not part of the regulations, but is intended to indicate their general effect.

These regulations, which come into force on 8 September 2023, amend the Tokelau
(Exclusive Economic Zone) Fishing Regulations 2012 to implement, in Tokelau, the
Fourth Arrangement Implementing the Nauru Agreement relating to Fish Aggregat-
ing Device (FAD) Tracking and FAD Buoy Registration (the FAD Buoy Tracking
Arrangement). The Nauru Agreement is the Nauru Agreement Concerning the
Cooperation in the Management of Fisheries of Common Interest concluded on
11 February 1982.

The FAD Buoy Tracking Arrangement requires the registration of FAD buoys. A
FAD buoy is any device or system that can be used by any vessel to locate, track, or
otherwise monitor a FAD. A FAD (or fish aggregating device) is any human-made,
or partly human-made, floating or semi-submerged device, whether anchored or not,
intended for the purpose of aggregating fish, and includes any natural floating object
on which a device has been placed to track or fix its location. The FAD Buoy Track-
ing Arrangement requires FAD buoys to be registered on a register maintained by the
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office established under Article V of the Nauru Agreement (the PNA FAD Buoy
Register).

The main amendments made in these regulations are—

to amend the procedure for granting a licence to purse seine vessels where the
owner of a purse seine vessel has breached the FAD Buoy Tracking Arrange-
ment (see regulation 5):

to provide that a licence granted to a purse seine vessel may, in certain circum-
stances, be suspended or cancelled if the new implied condition is breached
(see regulations 6 and 8):

to imply a condition in licences granted to purse seine vessels that the owner of
a licensed purse seine vessel must ensure that the vessel is not used to fish in
Tokelau’s exclusive economic zone on a FAD with a FAD buoy, unless the
FAD buoy is registered on the PNA FAD Buoy Register (see regulations 7 and
9):

to prohibit unregistered FAD buoys from being in Tokelau’s territorial sea, in

certain circumstances, or in the sea of Tokelau’s exclusive economic zone (see
regulation 9):

to give the Administrator of Tokelau the power to seize and dispose of unregis-
tered FAD buoys found in the sea of Tokelau’s exclusive economic zone and,
in certain circumstances, in Tokelau’s territorial sea (see regulation 9):

to impose duties on FAD buoy operators in relation to FAD buoys that are
deployed in Tokelau’s exclusive economic zone (see regulation 9):

to provide for offences in relation to unregistered FAD buoys found in Toke-
lau’s exclusive economic zone or in Tokelau’s territorial sea and in relation to
FAD buoy operators who breach the duties imposed on them (see regulation
10).

Issued under the authority of the Legislation Act 2019.
Date of notification in Gazette: 24 August 2023.
These regulations are administered by the Ministry of Foreign Affairs and Trade.

Wellington, New Zealand:

Published under the authority of the New Zealand Government—2023
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