Water Services Entities Bill

Government Bill
As reported from the Finance and Expenditure Committee
Commentary

Recommendation

The Finance and Expenditure Committee has examined the Water Services Entities
Bill and recommends by majority that it be passed. We recommend all amendments
by majority.

Introduction

This bill is the first of three bills aimed at reforming New Zealand’s water infrastruc-
ture and services.

Drinking water, wastewater, and stormwater services are currently provided by 67 ter-
ritorial authorities. The bill would establish 4 publicly owned water services entities
(WSEs) to provide safe, reliable, and efficient water infrastructure and services in
place of territorial authorities. It sets out the entities’ ownership, governance, and
accountability arrangements, and provides for transitional arrangements during an
establishment period.

Acknowledgment of submitters

The committee received 88,383 written submissions and decided to invite oral sub-
missions with a focus on hearing from:

. territorial authorities

. mana whenua

. rural water entities

. water sector stakeholders

. employment representative groups

. environmental representative groups
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. financial representative groups
. submitters who have made specific recommendations for improving the bill.

We also heard from submitters who were representative examples of those making
form submissions.

We received submissions about matters such as strengthening local voice, transpar-
ency, governance, and accountability in water services entity arrangements. Many of
our proposed amendments relate to these matters.

We wish to acknowledge the effort of all submitters, who gave considered insight on
the bill. Among them, we particularly acknowledge the expertise of local authorities,
and their commitment to delivering water services in New Zealand.

Legislative scrutiny

As part of our consideration of the bill, we have examined its consistency with prin-
ciples of legislative quality. We have no issues regarding the legislation’s design to
bring to the attention of the House.

Proposed amendments

This commentary covers the main amendments we recommend to the bill as intro-
duced. We do not discuss minor or technical amendments.

Commencement

Clause 2 specifies when the bill’s provisions would come into force. The intent is that
the entities would be established at the same time as the bill’s governance and
accountability provisions came into effect.

Clause 2(1) sets out the provisions in the bill that would come into force on Royal
assent. These provisions relate to the transitional arrangements in the bill and would
establish the water services entities to allow them to begin preparatory arrangements.

Under clause 2(2), the majority of the provisions would come into force on 1 July
2024 (the date that water services entities would begin to deliver services in place of
councils), or an earlier date set by Order in Council. Clause 1 of Schedule 1 also
states that an entity’s “establishment date” would be 1 July 2024, or an earlier date set
by Order in Council. We note, however, that these Order in Council dates could be
different. To prevent a mismatch, we recommend amending Schedule 1, clause 1, to
ensure that a date set by Order in Council under clause 2(2) would also apply to
Schedule 1, clause 1.

Purpose

The bill’s purpose is set out in clause 3. We recommend amending the clause. Our
proposed changes would not alter the bill’s purpose, but would more fully describe
the bill’s purpose and how the bill aims to achieve it. We believe this would help with
accessibility and interpretation of the bill.
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Definitions used in the bill

Clause 6 of the bill is the interpretation clause. It contains definitions of key terms
used throughout the bill. To avoid doubt, we propose inserting or amending the defi-
nitions of:

. “stormwater network™ to align with the definition in the Water Services Act
2021 and to include green stormwater infrastructure and overland flow paths

. “wastewater network” to align with the definition in the Water Services Act

. “water services infrastructure” to include a water supply network, a wastewater
network, and a stormwater network

. “water supply” to include water supplied for agricultural or horticultural pur-
poses.

Te Mana o te Wai

Te Mana o te Wai is a concept included in the National Policy Statement for Fresh-
water Management 2020.! It refers to the fundamental importance of water, and rec-
ognises that protecting the health of freshwater protects the health and well-being of
the wider environment.

Under clause 4 of the bill, WSEs would be required to give effect to Te Mana o te
Wai when performing their functions. The bill would also enable mana whenua ? to
make a “Te Mana o te Wai statement” that expresses their view on how a water ser-
vices entity should give effect to Te Mana o te Wai (clause 140).

In the bill as introduced, Te Mana o te Wai and Te Mana o te Wai statements would
only apply to freshwater bodies. However, water services also discharge into coastal
water, and may affect geothermal water. We believe it would be appropriate to expand
the bill’s application of Te Mana o te Wai to these other water bodies. This would be
consistent with te ao Maori (the Maori world view), which does not distinguish
between applying the concept to freshwater or coastal water. We also consider that Te
Mana o te Wai statements should apply to all water bodies, and WSEs should give
effect to these statements.

To this effect, we recommend inserting clause 4(4) to state that Te Mana o te Wai
applies to freshwater, coastal water, and geothermal water.

We also recommend amending clause 140(1) to ensure that a Te Mana o te Wai state-
ment could be given to a WSE by mana whenua whose interests in the entity’s service
area are recognised in a Treaty settlement Act.

! The National Policy Statement can be found on the Ministry for the Environment website.

2 “Mana whenua” means the iwi or hapii in an identified area who hold and exercise authority, or
other customary rights or interests, in accordance with tikanga.


https://environment.govt.nz/publications/national-policy-statement-for-freshwater-management-2020/
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Establishment of water services entities

Objectives

Clause 11 sets out the objectives of WSEs. We consider that the bill should be clear
that the entities’ role would be to support planning processes as “plan-takers”, rather
than “plan-makers” (that is, territorial authorities would retain control over planning,
and WSEs would give effect to their plans). To address this, we recommend amend-
ing clause 11(c) so that the objectives of WSEs include supporting and enabling plan-
ning processes, growth, and housing and urban development.

We recommend adding a further objective as clause 11(ba), stating that an objective
of WSE:s is to protect and promote the environment. We also consider that, alongside
the objective of mitigating the effects of climate change, entities should also focus on
climate change adaptation. We recommend amending clause 11(f) to this effect.

Operating principles

Clause 13 covers the operating principles that guide and inform how the entities
would deliver their objectives and functions. We propose two additional operating
principles, discussed below.

Local procurement, employment, and joint arrangements

Some submitters told us that WSEs should carry out procurement in a socially
responsible manner, using local contractors and employees to deliver services. We
agree that a balance should be struck so that entities engage in local contracting and
employment arrangements where necessary, but can also deliver services efficiently
through arrangements they choose. We propose inserting a new operating principle in
clause 13, relating to local procurement, employment, and joint arrangements. We
recommend inserting clause 13(ba) to require that WSEs:

. have regard to the areas where services are delivered to consumers and com-
munities
. ensure that there is capability in, and an understanding of, the local cultural or

environmental factors.

Stormwater management

We believe that entities should also consider the wider stormwater system—including
catchments—in an integrated manner. For example, when managing their stormwater
networks, entities should consider catchments in the natural environment (urban
streams and overland flow paths), and recreational areas or other “green stormwater
infrastructure” on land owned by others such as transport corridor managers and terri-
torial authorities. Therefore, we recommend inserting clause 13(bb), requiring entities
to take a “whole-of-catchment” approach to delivering water services and identifying
and managing risks and hazards relating to these services.

Submitters raised concerns about entities being transferred parts of green stormwater
infrastructure that do not relate to water services. They told us that, if those assets
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were transferred to them, it could mean that entities would be required to deliver
functions other than water services. We note that this bill would not transfer any
assets to entities. We expect asset transfer provisions to be included in a future bill
and discussed at that time. This bill only requires an allocation schedule to be pre-
pared (a stocktake of water services, assets, liabilities, and other matters—see Sched-
ule 1, clause 5).

Clarifying funding and information

Clause 14 details what groups WSEs are required to provide funding and information
to. We note that the provision is repeated in clause 114 and therefore recommend
deleting clause 14.

Independence of WSEs

Clause 15 makes clear that WSEs are independent of their board members,
employees, regional representative groups, the Crown, and territorial authority
owners. Some submitters suggested that regional advisory panels (RAPS) should also
be included in the list. We consider this appropriate, and recommend inserting
regional advisory panels in clause 15(1)(b).

Changes to governance arrangements for WSEs

Although we do not recommend major changes to the proposed structure of WSEs,
we suggest several amendments to the bill’s governance and accountability provi-
sions, which we discuss below. Some members believe this is a significant change to
improve representation on the regional representative group, along with several other
amendments that have been made to provide greater local voice and decision-making
to the bill’s governance structure, along with accountability provisions.

Each WSE would be a body corporate, and be empowered by a unique constitution
that the entity would be able to amend itself (with approval by the Minister). WSEs
would have a 2-tier governance structure comprising a regional representative group
(RRG) and an independent, corporate governance board.

The RRG would be made up of equal numbers of territorial authority representatives
and mana whenua from within the entity’s service area. Primarily, it is responsible
for:

. forming a board appointment committee to appoint board members and set
their remuneration policy (clauses 38 to 40)

. issuing a statement of strategic and performance expectations that sets out the
RRG’s objectives and priorities for the entity, and guides the board’s decisions
(clauses 135 to 138)

. reviewing the board’s performance in giving effect to the statement of strategic
and performance expectations (clause 139).

The board would be made up of between 6 and 10 people, with a collective responsi-
bility to govern the water services entity. Board members would be accountable to the
RRG when performing their duties. Among other things, the board must:
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. ensure that the WSE operates consistently with its objectives, functions, operat-
ing principles, and current statement of intent (clause 73)

. appoint a chief executive to manage the WSE’s operations (clause 119)

. publish a statement of intent, an asset management plan covering a 10-year

period, a funding and pricing plan covering a 10-year period, and an infrastruc-
ture strategy covering a 30-year period (clauses 143 to 155)

. prepare and adopt an annual report setting out the entity’s actual performance
and audited financial statements (clause 156).

A water services entity could also choose to establish regional advisory panels to pro-
vide advice to the regional representative group. The panels would comprise equal
numbers of territorial authority representatives and mana whenua, based on a geo-
graphic area in the entity’s service area (clauses 45 to 46).

We discuss below our proposed amendments to the governance accountability struc-
ture of water services entities. The structure— incorporating our proposed amend-
ments—is demonstrated by the diagram below.

Governance accountabilities in the Water Services Entities Bill
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Regional governance group given powers to increase local representation

We believe that an RRG should be able to increase its membership to benefit water
services users with greater local voice and decision-making. The bill as introduced
would require the regional representative group to be made up of no fewer than 12,
and no more than 14, regional representatives (clause 27). Many submitters (particu-
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larly local councils) recommended that this number should be higher. They suggested
that having a greater number of territorial authorities represented on the regional rep-
resentative group would enable better local voice in decision-making.

We agree. We acknowledge that amending this cap may not align with the recommen-
dations of the Working Group on Representation, Governance and Accountability of
new Water Services Entities. We also received advice that the bill should retain some
upper cap on membership numbers (for example, by amending the membership cap to
be no greater than twice the number of territorial authorities in the area).

To effect this change, we recommend amending clauses 27, 91, and 206. Our changes
would require the number of representatives on the RRG to be specified in each enti-
ty’s constitution. This number could then be amended (like other parts of the constitu-
tion) using the process set out in clause 95. Clause 95 requires any amendments to the
constitution to be agreed by a 75% majority vote of the RRG. Additionally, we rec-
ommend inserting clause 91(ba) to state that all constitutions must contain procedures
to enable or support effective decision-making by the RRG. We believe these safe-
guards would ensure that RRGs remained functional, and numbers on the group
remained reasonable.

We note that the initial constitutions (set under regulations recommended by the Min-
ister) must cap the membership at 12 or 14.

Conflicts of interest that must be disclosed

Clause 34 sets out the requirements a person must meet before they could be appoin-
ted to the RRG. One requirement is to disclose any interests that they have, or are
likely to have, in matters relating to the WSE. To clarify what interests must be dis-
closed, we recommend that clause 100 (“When person is interested’’) should apply to
clause 34.

We recommend similar amendments in clauses 52 and 64, which relate to appointing
people to regional advisory panels or an entity’s board.

Collective competencies of the board and the board appointment committee

Under clause 38 of the bill, RRGs must form board appointment committees to
appoint board members. Clause 38(2) states that committees must have collective
knowledge, experience, and expertise in relation to several key competencies. In the
bill as introduced, these match the list of collective competencies that the board must
have under clause 57(2). We recommend adding the following competencies to both
of these lists, to improve the governance of WSEs:

. network infrastructure industries (for example, water services network infra-
structure industries)

. public health
. the environment
. perspectives of consumers and communities

. perspectives of local government.
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Publishing the board s appointment and remuneration policy

The board appointment committee must prepare a board appointment and remuner-
ation policy (clause 40). For good practice and transparency, we recommend adding
requirements for the appointment and remuneration policy to be:

. reviewed at least once every 3 years
. sent to the board, from the regional representative group, as soon as practicable

. made publicly available by the board.

Extending the role of regional advisory panels

Clause 46 defines the role of regional advisory panels. Several submitters told us that
it would be beneficial to extend the role of these panels to provide prospective advice
on how RRGs should perform and exercise their duties, functions, and powers. This
would provide more effective support to the regional representative groups. We rec-
ommend amending clause 46(1) to this effect. We also recommend inserting clause
46(2) to include a non-exhaustive list of specific matters that a RAP might provide
advice on (such as having input on the statement of strategic and performance expect-
ations, or the asset management plan).

Collective duty of regional advisory panels

Clause 47 would impose a collective duty requirement on regional advisory panels.
Given the panels’ advisory nature, and the diverse range of local interests likely to be
represented on the panels, we consider that operating on a basis of collective duty
could prove impractical and could constrain diverse viewpoints. We therefore recom-
mend removing the collective duty of regional advisory panels. We propose replacing
it with a requirement that, when performing or exercising their duties, functions, and
powers, RAPs must take into account:

. that RAPs should, whenever reasonably practicable, perform or exercise them
wholly or mostly for the benefit of all consumers and communities in an enti-
ty’s service area (clause 47(a))

. the diversity of consumers and communities and their interests (clause 47(b))

. the interests of present and future consumers and communities (clause 47(c)).

Requiring the board to hold public meetings

Clauses 44 and 55 state that Part 7 of the Local Government Official Information and
Meetings Act 1987 (LGOIMA) would apply to meetings of the regional representa-
tive groups and regional advisory panels. Unless an exception applies, under the
LGOIMA all RRG and RAP meetings must be open to the public, and agendas and
meeting documents must be published in advance. On the other hand, clause 60 as
introduced only requires the board to hold at least 2 public meetings each year. To
improve transparency, we recommend adding clause 60(6), ensuring that Part 7 of the
LGOIMA applies to the board.
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Incorporating representation into constitutions

Clause 91 contains a list of matters that must be included in an entity’s constitution.
We recommend some additions.

Clause 91(a) would require the constitution to detail how territorial authority repre-
sentatives are appointed to an RRG. Several submitters expressed concern that the 6
to 7 territorial authority representatives on the RRG would be chosen from larger ter-
ritorial authorities, and that the perspectives of smaller territorial authorities might not
be represented. To address this, we recommend that WSE constitutions must include
procedures for ensuring that appointed representatives achieve equitable and reason-
able representation of metropolitan, provincial, and rural authorities.

We also think it would be beneficial to require constitutions to contain:

. procedures for how a WSE will fund reasonable costs of training for members,
or capacity building, for an RRG or RAP (new clause 91(j)(via))

. a provision for an annual shareholders’ meeting (new clause 91(na)).

Amending or replacing a constitution

Clause 95 sets out the process for amending or replacing the constitution of a water
services entity. Although we believe that specific procedures to do so may need to
evolve over time (which the constitution enables), we consider that additional trans-
parency in this process would be beneficial. We recommend inserting a requirement
that, for any amendment presented to the Minister for approval, the public must be
notified 20 business days before the amendment is approved or rejected. We recom-
mend that notification should be on an Internet site maintained by or on behalf of the
entity, in a readily accessible format. We recommend officials work closely with the
entities to develop the constitution and provide them with guidance and support in an
open and public manner.

Ensuring information is provided to territorial authorities and mana whenua

Under clause 114(2), WSEs would be required to provide information to their RRG or
RAP where necessary to help that group or panel perform its functions under the bill.
We note that this does not extend to territorial authority owners or mana whenua. We
consider that inserting this extension would better enable territorial authorities and
mana whenua to perform or exercise their duties, functions, and powers under the bill.
We recommend amending clause 114(2) to this effect.

Operation of water services entities

Maintaining independence, ownership, and control of water services entities

Clause 115 states that WSEs are independent from, and cannot be directed by, the
Minister, territorial authorities, or the RRG. For clarity, we recommend inserting
clause 115(4) to ensure that this provision does not limit a territorial authority’s regu-
latory duties, functions, or powers under other legislation (for example, if a local
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council issued a direction notice for a consent breach under the Resource Manage-
ment Act 1991).

Clause 116 imposes an obligation on WSEs to maintain water services. To this end,
clause 116(2) states that, unless permitted by this clause, a WSE must not:

. use water services assets as security
. divest its ownership or other interest in any water services
. lose control of, sell, or otherwise dispose of significant infrastructure necessary

for providing water services.

In our view, this clause differentiates between “assets” and “services” in a way that
could be interpreted to allow entities to retain an interest in an asset, but divest a
water service. This was not the intention. We recommend amending the clause to
ensure that assets and services are not differentiated and that the clause makes appro-
priate reference to water services infrastructure.

Contracting out and joint arrangements for water services

Replicating the existing arrangements under section 136 of the Local Government
Act 2002, clause 117(1) would allow WSEs to enter into contracts relating to the
operation of water services for a term of up to 35 years. Some submitters suggested
that a more cautious approach to contractual arrangements would be appropriate. We
agree, and recommend amending clause 117(1) so that the term limit would be 15
years. We propose the same amendment to the term limit in clause 118(1), relating to
joint arrangements (replicating section 137 of the Local Government Act). Our sug-
gested amendments reflect the previous term limits in the Local Government Act,
before they were extended in 2010.

Before an entity entered into a joint arrangement, clause 118(2) would require it to
consult, in line with procedures in Part 6 of the Local Government Act. We consider
this inconsistent with the engagement provisions set out in clause 202 of the bill.
Clause 202 is designed to allow more flexible and iterative engagement processes
with consumers and communities, equivalent to the arrangements in the Urban Devel-
opment Act 2020 and the Kainga Ora—Homes and Communities Act 2019.

In accordance with clause 202, we recommend replacing clause 118(2) with a require-
ment for the board of a WSE to engage with:

. the relevant territorial authority owners
. consumers, communities, and mana whenua in the entity’s service area
. any other interested persons the board considers appropriate.

Ensuring water services entities are good employers

Clause 120 is intended to reflect the good-employer obligations of local governments
as existing employers, along with public sector expectations about being a good
employer. We note that some of the good-employer duties that apply under the Public
Service Act 2020 are not reflected in the bill. We consider it appropriate for these
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duties to apply. Reflecting the Public Service Act, we propose inserting into clause
120(2) that entities should recognise the importance of:

. achieving pay equity between female and male employees

. decisions about remuneration being free from bias, including, but not limited
to, gender bias.

Amending the address for service and location of head office

As introduced, clause 128 states that an entity’s address for service would be where
its head office is located, in New Zealand. We consider this too general and uncertain.
We recommend amending the clause to require that the location of each entity’s head
office must be located within the entity’s service area.

Financial and accountability matters

Part 4 of the bill covers financial and accountability matters. It provides for bespoke
arrangements that would reflect the unique nature of the water services entities. Some
submitters expressed uncertainty about how the provisions in Part 4 are intended to
work together, and how they relate to others in the bill. To address this, we recom-
mend inserting a general outline and guide as Subpart 1AA, at the beginning of
Part 4.

We also note concern among some submitters about the need for WSEs to disclose
any significant forecasting assumptions and risks underlying financial statements. We
recommend addressing this by including clause 142A to require forecasting assump-
tions and risks to be identified. Clause 142A would be similar to requirements in
clause 17 of Schedule 10 of the Local Government Act, which requires significant
forecasting assumptions to be identified in local authority long-term plans. It would
also ensure alignment with common requirements in international financial reporting
standards.

Expanding the content of the Government policy statement

Under clauses 129 and 130, the Government may produce a policy statement detail-
ing its overall direction and priorities for water services as well as informing and
guiding agencies involved in water services. Given other changes we are recommend-
ing in the bill, we think it would be beneficial to have the statement also relate to
planning processes and growth, and local procurement, employment, and joint water
services entity arrangements. We recommend amending clause 130 to this effect.

Improving statements of strategic and performance expectations

Subpart 2 of Part 4 of the bill requires the regional representative group to issue a
statement of strategic and performance expectations. As introduced, clause 135(4)
specifies that the statement must relate to at least 3 financial years. To align with our
recommendation for the statement of intent (discussed below), we consider that the 3-
year time span should be extended, and recommend replacing it with a 10-year
period.
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In line with our recommended amendments to clause 46, we also propose a require-
ment for the RRGs to seek advice from any regional advisory panel on their statement
of strategic and performance expectations. They should also seek advice when com-
menting on an asset management plan, a funding and pricing plan, or an infrastructure
strategy. To this effect, we recommend inserting clauses 46(2)(a)—(d) and 135(5), and
also clauses 9(2), 15(2), and 21(2) of Schedule 3.

Statement of intent prepared by the board

The board of a water services entity would be required to give a statement of intent to
the regional representative group, under clause 144. To improve accountability and
transparency, we believe the statement should be independently audited. Therefore,
we recommend inserting clause 144(4) to require that the statement contain a report
from the Auditor-General. This should cover:

. whether the statement gives effect to the purpose in clause 143

. whether the statement provides a reasonable basis for long-term integrated
planning and accountability

. the reasonableness of the information and assumptions underlying the forecasts
provided in the statement.

Preparing for future challenges and risks

It will be important for entities to be aware of and responsive to future challenges and
risks. We consider that the statement of intent is the appropriate tool for public
accountability in this respect. Aligning with our amendment in clause 135(4), we pro-
pose amending clause 144(3) to require the statement of intent to relate to at least the
following 10 financial years. We also recommend inserting clause 144(6) to require
that the first 3 financial years be covered in detail, with an outline of each subsequent
year covered by the plan (such as specified in clauses 145(2)(e), and 145(3)(a) and
(c)).

We also consider that the statement should describe significant long-term issues,
risks, and challenges that an entity might face over a 30-year period. We recommend
inserting clause 144(5) to this effect. This would also be consistent with the infra-
structure strategy required by clause 153.

Supplying territorial authorities with the statement of intent

Given that the territorial authorities would own the entities, we believe the boards
should provide them with the statement of intent directly. We recommend amending
clause 146 to add this requirement alongside the requirement to publish the statement.

Asset management plan and funding and pricing plan

Under clauses 147-152, the board of a water services entity would need to produce
and provide to the RRG both an asset management plan and a funding and pricing
plan at least once every 3 years.
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The requirements for the content of an entity’s funding and pricing plan are set out in
clause 151. We recommend that a reference to operating expenditure be added to
clause 151(2)(a)(ii). That is, a financial strategy must include “the expected capital
expenditure and operating expenditure on network infrastructure that is required to
maintain existing levels of service currently provided by the entity”.

The chief executive of a water services entity must prepare and publish a report on
how the entity considered, and incorporated, consumer and community input into the
asset management plan (clause 149(b)). We believe it would be beneficial to specific-
ally require engagement and input on the plan from territorial authority owners. This
requirement would align with clause 8 of Schedule 3 and would prevent inconsist-
ency. We therefore recommend amending clause 149(b) to this effect, with the same
amendment to:

. clause 152(b), in relation to the funding and pricing plan

. clause 155(b), in relation to the infrastructure strategy (discussed below).

Improving the infrastructure strategy

An entity’s board would need to provide an infrastructure strategy to the regional rep-
resentative group at least once every 3 years. These would be similar to infrastructure
strategies prepared by territorial authorities under the Local Government Act. We pro-
pose several amendments to clauses 153 and 154 relating to infrastructure strategies,
including:

. setting out their purpose (new clause 153(1A))

. replicating several provisions from section 101B of the Local Government Act,
regarding specific information that they must include (new clause 154(2A) and
(2B))

. requiring that they include an audit statement from the Auditor-General (new
clause 154(3A))

. requiring them to identify and explain any significant connections to, or inter-

dependencies with, infrastructure strategies prepared by territorial authorities
(new clause 154(4)).

We also propose that the infrastructure strategy be delayed for 3 years through the
bill’s transitional arrangements. We recommend inserting clause 10A in Schedule 1,
requiring a water services entity to provide its first infrastructure strategy within 3
years after the establishment date (despite the requirements in clauses 153—155).

Strengthening accountability through the annual report

Clauses 156 to 164 would require water services entities to provide annual reports to
their regional representative group for each financial year. We recommend several
amendments to these clauses to strengthen accountability, and improve accessibility
and engagement with the annual report. The amendments would require WSEs to:

. publish annual reports no later than 4 months after each financial year, which
aligns with Crown entities’ obligations (clause 156(1)(a))
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. consider taking extra steps to ensure that the report is appropriately available to
interested people (clause 156(3))

. include an assessment of whether the entity is complying with its operating
principles (clause 157(2))

. present information about the entity’s progress in a manner that is clear to con-
sumers and communities (clause 157(3))

. have the annual report audited by the Auditor-General within 4 months after
the end of a financial year (clause 161(2)).

Implementing a control for major transactions

We believe it is important to incorporate a provision that would serve as a control
over major transactions.> We recommend inserting new clause 164A to provide that
entities must not enter into any major transaction unless it is approved by, or is con-
tingent on approval by, a special resolution of the entity’s RRG (using a 75% major-
ity). The clause would protect those with interests in the entity’s activities, ensuring
that significant transactions are appropriate and in the best interest of the WSE.

To serve as a deterrent against inappropriate behaviour by board members, we recom-
mend amending clause 77. Our amendment would make it an offence if a board mem-
ber committed a significant breach of the duty to act in good faith, or pursued their
own interests at the expense of the entity’s interests. We further recommend providing
that, if a person is convicted of an offence against clause 77(2), they would be liable
for up to 5 years imprisonment or a fine of up to $200,000.

We note that companies in New Zealand are subject to controls similar to our propos-
als above. Therefore, including these requirements would make WSEs subject to both
an equivalent protection for major transactions, and an equivalent expectation for
maintaining appropriate behaviour from board members.

Managing foreign exchange risk

Requirements relating to WSEs’ bank accounts are set out in clause 165. As intro-
duced, the Minister of Finance’s approval is needed for foreign currencies deposited
into bank accounts at registered banks or registered building societies. One submitter
told us that this is unnecessary, given that maintaining foreign currency bank accounts
is a legitimate tool for managing foreign exchange risk.

We agree with the submitter. We also consider that the restriction on opening bank
accounts, and the requirement for the Minister’s permission, would be contrary to the
expectation that WSEs would need to raise capital in foreign markets. We recommend
amending clause 165 to remove requirements relating to the opening of a bank
account in clause 165(1)(d), as well as removing clause 165(2), (3), and (5).

3 A “major transaction” in the bill means any transaction that is worth over 50 percent of the
value of the entity’s assets (clause 164A).
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Monitoring

Improving the monitor

We propose several amendments to Part 5 of the bill, which sets out monitoring for
the bill’s purposes.

Clause 169 as introduced would allow (not require) the Minister to appoint a depart-
ment as a monitor. Primarily, the monitor would have oversight of the water services
system from a whole-of-government perspective. In our view, this appointment
should be a requirement. Accordingly, we recommend replacing the word “may” with
“must” in clause 169.

Under clause 170, the monitor could request information from water services entities
to help it carry out its role. In our view, the monitor’s information-gathering powers
should not be limited to just the water services entities themselves. We recommend
amending clause 170 so it applies to any other relevant person, as well as water ser-
vices entities.

Under clause 171(1)(a), a request for information may be denied if it is necessary to
protect the privacy of a person, regardless of whether they are “a natural person or a
deceased person”. We note that the Privacy Act 2020 generally only applies to infor-
mation about natural people who are alive. We propose deleting “whether or not a
natural person or deceased person” from clause 171(1)(a), instead ensuring that it
mentions a living natural person.

Clarifying the Minister’s power to intervene

Clauses 174—194 provide powers for the Minister to intervene in an entity’s oper-
ations (for example, by appointing a Crown review team or Crown observer) in cer-
tain circumstances.

Clause 174(a)—(d) defines what a “problem” is for the purposes of these grounds for
intervention, such as an entity’s significant or persistent failure to perform 1 or more
of its functions. Clause 174(e) states that a problem also includes a “potential prob-
lem”. In our view, the bill should clarify that a “potential problem” is limited to the
matters covered in clause 174(a)—(d).

As introduced, an entity or its regional representative group could write to the Minis-
ter and ask them to intervene. Given that territorial authorities own the entities, we
believe that territorial authorities should also be authorised to write to the Minister to
request that they intervene. We recommend amendments to clauses 175, 177, and 179
to this effect.

We also propose further amendments to clauses 175, 177, and 179, as well as clause
188, to make it clear that the references to a water services entity would also apply to
its regional representative group.
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Miscellaneous provisions

Expanding who is considered for the interim review

Clause 195 would require the Minister to commission a review of the governance and
accountability arrangements provided for under the bill. The review period would
begin on the fifth anniversary of the establishment date and end on the sixth anniver-
sary. Clause 195(3)(c) sets out what interactions between a water services entity and
other groups the review should consider. We recommend inserting a reference to the
entity’s consumer forums (established under clause 203), and inserting “consumers”
throughout the list, where communities are concerned.

Strengthening the bill’s engagement provisions

Clause 202 sets out engagement requirements relating to:

. preparing a WSE’s response to Te Mana o te Wai statements
. developing a model constitution
. preparing asset management plans, funding and pricing plans, and infrastruc-

ture strategies.

We propose extending the provision’s requirements to apply to engagement by a
water services entity “or the Minister”.

To improve public transparency and involvement, we believe that engagement
requirements should also apply when preparing or reviewing the entity’s statement of
intent and the Government policy statement. We recommend amending clause 202 to
this effect.

Engagement requirements relating to consumers are set out in clauses 203 to 205.
This includes requirements for a WSE chief executive to establish at least one con-
sumer forum (clause 203), and to prepare an annual consumer engagement stocktake
document (clause 204).

We recommend several amendments to clause 204 to improve public accountability.
Our amendments would:

. require the consumer engagement stocktake to include a statement from the
Auditor-General about whether the document gives effect to its purpose, and
whether the entity has given effect to the engagement principles in clause 205

. incorporate new requirements about the timeframe the stocktake covers

. require the WSE chief executive to prepare the annual stocktake at least 3
months before the end of a financial year.

When performing its functions under clauses 147, 155, and 204, a WSE must be gui-
ded and informed by the principles of engagement, set out in clause 205. In line with
other changes we propose throughout the bill, we recommend amending clause 205
so that it also cross-refers to the statement of intent (clause 143), as well as to the
asset management plan (clause 147), the funding and pricing plan (clause 150), and
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the infrastructure strategy (clause 153). We also recommend adding references to
communities, alongside consumers, throughout clause 205(a)—(e).

We recommend amending clause 206(2) to clarify that, when carrying out engage-
ment, the Minister must follow the engagement requirements set out in clause 202.

To further strengthen the bill’s engagement requirements, we propose amending
clause 145, relating to the content of the statement of intent. We recommend that the
statement must contain an explanation of how it relates to engagement requirements,
and how it will respond to or reflect the results of engagement. We also propose that
the statement link findings from consumer engagement stocktakes to the proposals in
the statement of intent.

Amending other Acts

Part 6, Subpart 5 sets out amendments that the bill would make to other Acts. We rec-
ommend making a series of further amendments to some of these Acts to improve the
bill’s workability. Most notably, we propose amending:

. sections 6(1) and 7(a) of the Crown Organisations (Criminal Liability) Act
2002 to ensure that the provisions apply to the Water Services Act (clauses
206C and 206D)

. the Goods and Services Tax Act 1985 to insert new section 78I, ensuring that a
support package payment made by a water services entity under new clause
26A of Schedule 1 of the bill is charged with GST at the rate of 0%

. sections 25(4), 101(B)(4), and Schedule 1AA of the Local Government Act
2002 to ensure that WSEs are considered during any local government reorgan-
isation, and to allow the water services bylaw reviews to be deferred (Schedule
5)

. Schedules 1 and 2 of the Local Government Official Information and Meetings
Act 1987 so that water services entities—including their regional representa-

tive groups, regional advisory panels, and boards—are included in the Act
(clauses 215A and 216)

. Schedule 1 of the Ombudsmen Act 1975 so that the Office of the Ombuds-
man’s functions and powers would apply to a water services entity (clause 218)

. sections 4 and 5 of Taumata Arowai—the Water Services Regulator Act 2020
(clauses 224 and 225, which relate to the effect and interpretation of Te Mana o
te Wai)

. sections 14 and 201 of the Water Services Act 2021 (which relate to the mean-
ing, effect, and application of Te Mana o te Wai and set a levy to cover Tau-
mata Arowai’s costs), clarifying the application of Te Mana o te Wai and
requiring that the Minister consult water services entities and territorial author-

ity owners before making a recommendation about the levy (clauses 227 and
228(2A))



18 Water Services Entities Bill Commentary

. section 201(5) of the Water Services Act, changing the requirement for Tau-
mata Arowai to pay levies into a Crown Bank Account, instead making the
payment into that account optional (clause 228(2)).

Schedule 1

Transitional, savings, and related provisions

Schedule 1 of the bill contains transitional provisions to cover the establishment
period (from when entities are established until they commence operations). We rec-
ommend various amendments to it.

Strengthening accountability arrangements

We consider it beneficial to strengthen the accountability framework for the entities
during the establishment period. We recommend inserting clause 8B in Schedule 1,
giving the Commerce Commission the ability to scrutinise the entities’ asset manage-
ment plans and funding and pricing plans during the establishment period, and
enabling the Commission to publicly comment on them where appropriate.

Council-controlled organisations and council-controlled trading organisations

We were interested in how council-controlled organisations (CCOs) and council-con-
trolled trading organisations (CCTOs) would be treated during the transfer process
from councils to water services entities. CCOs and CCTOs, in addition to councils,
would be required to identify their assets and liabilities, and their employees’ roles,
that relate wholly or in part to the provision of water services. These would be inclu-
ded in the allocation schedule, developed by the establishment chief executive, under
Schedule 1, clause 5.

We recommend inserting clause 5(6)—(7) so that the allocation schedule must list the
shares that local government organisations hold in mixed-shareholder CCOs, but must
not specify assets, liabilities, or other matters that belong to mixed-shareholder CCOs.
Further, we propose that clause 5(6) override clause 5(1)—(5). This is because clause
5(6) is inconsistent with these clauses and needs to override them to be effective.

Amending definitions in Schedule 1

In the interpretation clause in Schedule 1, some submitters were uncertain what the
definition of “assets” covers. We recommend amending the definitions of “assets”,
“liabilities”, and “other matters” to include property, as well as easements, encum-
brances, access licences, and leases.

We also propose inserting into clause 1 of Schedule 1 the meaning of “other property”
and “mixed-shareholder CCO”, as well as aligning the meaning of “council-con-
trolled organisation” with that in section 6 of the Local Government Act.

Appointing an establishment chief executive

We note uncertainty amongst some submitters regarding the procedure for appoint-
ment of establishment chief executives in clause 4 of Schedule 1. We recommend
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amending the provision so that the establishment chief executives could be appointed
before the establishment period, and to allow for their employment to automatically
transfer from the Department of Internal Affairs (the department) to the relevant
entity once the establishment board is in place. This would make clear that the depart-
ment would be the establishment chief executives’ employer until the board is
formed. After the fact, the establishment chief executives would become employees
of the water services entities, reporting to their respective boards.

Transitional arrangements relating to reporting obligations

Strengthening the status of the establishment plan

As introduced in clause 7 of Schedule 1, the chief executive of the department may
prepare and approve an establishment plan for a WSE. The plan would set out guid-
ance and processes for identifying the functions, staff, and assets that would transfer
to the WSE. We consider it an important and necessary document for all WSEs to
have before the establishment date. It would enable them to have transparent expecta-
tions to report against during their first year of being fully operational.

To make even clearer the importance of the establishment plan and its effect, we rec-
ommend several amendments to the provision. They include requiring that the plan
should:

. be compulsory
. include performance expectations for the period it covers
. be consistent with the initial asset management plan and funding and pricing

plans (described in clause 8)

. be published as soon as practicable.

Clarifying the process for developing initial asset management plans, and funding
and pricing plans

Schedule 1, clause 8 sets out the requirements for asset management plans, and fund-
ing and pricing plans, during the establishment period. Developing these plans would
involve an extensive amount of work for WSEs. We recommend making the process
for developing the plans clearer by amending clause 8 and inserting clauses 8A and
8B. Our proposals would set out more detailed requirements for preparing the plans.
Most notably, our amendments would:

. require the department to create for each entity an initial asset management
plan, and funding and pricing plan, covering at least 10 consecutive financial
years

. set out what the initial plans must contain

. provide each WSE’s establishment board and respective local government

organisations an opportunity to review and give feedback on the draft plans

. have the preparation of each plan be subject to the Commerce Commission’s
functions and powers during the establishment period.
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Creating accountability arrangements for the establishment period

We note that some accountability challenges arise regarding the period before the
establishment date. To address this, we are recommending amendments that would
create accountability arrangements for this period. Our intention is to ensure that the
various steps in the establishment process would work in an integrated manner. We
propose amending the title of Schedule 1, clause 10 to “Accountability arrangements
for establishment period”. In the clause, we propose inserting a requirement for
entities to produce annual reports during this period that would:

. include sufficient details to enable interested parties to understand the financial
and non-financial performance of the entity, including financial statements

. report on the WSE’s performance against the establishment plan

. be prepared in line with generally accepted accounting practice

. be audited by the Office of the Auditor-General

. be published on the WSE’s website no later than 4 months after the financial
year’s end.

Local government organisations’ co-operation during the transition period

Water services must continue operating at all times. For this reason, the bill contains
provisions aimed at preventing disruptions to services during the transition period.
Clause 11 of Schedule 1 recognises that, to enable a seamless transition, local author-
ities will need to co-operate with the department and the WSEs during the establish-
ment period. We recommend several amendments to help this process run smoothly.

Under clause 11(2)(b), the chief executive of the department, or the WSE, could
reasonably request information from local government organisations. When comply-
ing with a request, clause 11(3)(c) would require a local government organisation to
disclose current pricing information or indicative water charges on invoices during
the establishment period. We believe this could be problematic for councils who do
not have separate line items for water services in their rates billing system. We there-
fore recommend amending the clause, removing the requirement to comply with
requests to specifically disclose invoices. Instead, local government organisations
would need to disclose to the public the information requested by the WSE or the
department, in a manner and format requested. We also recommend inserting clause
11(3)(d) to enable assurance processes for checking the completeness, integrity, and
reliability of the information provided.

It would also be important for territorial authorities to share some information about
consumers with the entities during the transition process. We recommend amending
clause 11(4) to clarify that councils can share relevant resident and ratepayer informa-
tion and consumer records.

We also propose inserting clause 11(2)(ab). This would require local government
organisations to co-operate to enable employees to remain in their current location,
where it is reasonable to do so.
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WSEs’ obligation to co-operate with local authorities

During the establishment period, WSEs would have to co-operate with the department
to undertake the water services reform (Schedule 1, clause 12). One submitter sugges-
ted that WSEs should also co-operate with territorial authority owners, helping to
facilitate the transition and reducing disruption to territorial authorities. We agree that
co-operation should be reciprocal, and recommend amending Schedule 1, clause 12 to
this effect.

Transitional provisions relating to employment

Review of employment positions during the establishment period

In Schedule 1, clause 15 sets out how the chief executive of the department must
review employment positions during the establishment period. Submitters told us that
this provision would not work. For certainty, we propose amending the clause.

Clause 15(1)(a) as introduced would require that, during the establishment period, the
chief executive of the department must review the positions of people employed by
existing employers. We recommend amending the clause so that this must be done in
consultation with the people affected.

We propose amending clause 15(1)(b) to require the chief executive to determine dur-
ing the establishment period, in relation to each employee, whether the employee has
a senior management role, and whether the purpose, duties, and responsibilities of
their role primarily relate to functions that will transfer to a WSE.

We also recommend inserting clause 15(1A). This would require the chief executive,
when making a determination under clause 15(1)(b), to consider:

. whether more than half of the employee’s time is spent undertaking duties and
responsibilities that primarily relate to, or primarily support, water services
functions

. whether an employee’s role would be substantially changed by removing duties

and responsibilities that do not relate to water services.

Offering employees a position in an entity

Schedule 1, clause 16 sets out the obligation for a water services entity’s chief execu-
tive to offer employees a position with the entity. The clause is intended to ensure that
employees who transfer under the provision are not disadvantaged by the terms and
conditions of their employment. It is particularly important given that these
employees will not be eligible for redundancy.

Some submitters were concerned that the clause would give rise to disagreement as to
what is or is not captured in the core conditions of the terms and conditions of
employment. To avoid doubt, we recommend amending clause 16 so that:

. the duty to offer a position follows a determination that the purpose, duties, and
responsibilities of the employee’s role primarily relate to, or support, the deliv-
ery of water services



22 Water Services Entities Bill Commentary

. where an employee is covered by an individual employment agreement, they
could stay on their existing agreement terms, or accept a new agreement
offered by a water services entity

. the terms and conditions of the position offered would be in substantially the
same general location, within a reasonable commuting distance

. relevant factors must be considered after consultation with affected staff,
including matters such as commuting times, public transport availability, and
the staff member’s usual travel arrangements

. compensation would be provided to employees who accepted a position at a
new location, equivalent to section 105 in the Local Government (Auckland
Transitional Provisions) Act 2010.

Addressing redundancy concerns

Under clause 18 of Schedule 1, some employees would not be entitled to receive any
compensation if:

. the position held by the employee with their existing employer no longer exists
. the employee ceases to be an employee of their existing employer
. the employee’s employer no longer exists.

Submitters expressed concern about the lack of redundancy provisions in the bill, and
suggested ways to remedy this. Although we acknowledge concerns, we believe
redundancy provisions could create uncertainty and legal risks during the water ser-
vices entities’ transition process and early operational period. We consider that the
concerns are better addressed through engagement with existing employers, staff, and
unions, in line with the Government’s workforce principles and the Staff Transition
Guidelines that the Department of Internal Affairs has published.*

However, we do agree that, for staff who are permanently employed in their current
local government organisation and who transfer to a fixed-term role within a water
services entity, their redundancy entitlement should be preserved. We recommend
inserting clause 18A to achieve this by providing similar terms to section 106(1)—(4)
of the Local Government (Auckland Transitional Provisions) Act.

Applying existing collective agreements on and from establishment date

Under Schedule 1, clause 20, any employees who are subject to collective bargaining
agreements and transfer to a water services entity would continue to benefit from that
collective agreement. The agreement would essentially continue in effect as if it were
between the union and the WSE.

Some submitters noted that this could cause problems in terms of section 58 of the
Employment Relations Act 2000. In short, that section prohibits employees from

4 These guidelines can be found on the department’s Three Waters Reform website
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leaving a union (where that union has a collective bargaining agreement in place) and
joining another union’s collective bargaining agreement within 60 working days. It
would apply if a new or separate union were to negotiate a new collective agreement
with WSEs, but existing collective agreements already applied to that work. Any
employees who left the existing union (and the agreement that was “carried over” to
the WSE) would have to wait 60 days before being able to join the new agreement.
That was not the bill’s intent in carrying the existing agreements over.

We therefore recommend amending Schedule 1, clause 20 so that section 58 of the
Employment Relations Act would not apply to any employees who transferred to a
WSE under clause 20(2).

Oversight powers and consistency with the Local Government Act

The purpose of Schedule 1, clause 21 is to give the department the oversight powers
needed to work with local government organisations, so it can manage reform risks
during the establishment period.

For consistency with the Local Government Act, we recommend amending clause
21(b) to remove the reference to “long-term council community plan”, replacing it
with “long-term plan”. We also propose that “long-term plan™ and ‘““annual plan” be
defined in line with section 5(1) of the Local Government Act.

Schedule 3

Preparing planning documents

We propose amendments to Schedule 3 to improve the quality of planning documents.
We consider that clause 6 should better align with clause 2 in Schedule 3. We there-
fore propose amending clause 6 of the Schedule so that approval from the regional
representative group would be required for a board to modify strategic elements of
the statement of intent.

Second, we consider that the draft asset management plan, required under Part 2 of
Schedule 3, should be accompanied by a statement of asset data quality and confi-
dence ratings. We recommend inserting clause 8(2A) to this effect.

Schedule 4

Authorisation of advertising

The Local Electoral (Advertising) Amendment Act 2022 was passed after the Water
Services Entities Bill was introduced to the House. As a result, the bill is inconsistent
with the new Act’s requirements regarding publishing a home address for the author-
isation of advertising. We recommend amending clause 13 of Schedule 4 to align with
the Act.

National Party differing view

The National Party members oppose the select committee recommending the passage
of the Water Services Entities Bill.
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Process

The Water Services Entities Bill was referred to the committee on 9 June, with a pre-
scribed report back date of 11 November, giving the committee limited time to con-
sider the bill. We believe the committee needed more time to properly evaluate this
bill for several reasons:

. The bill is lengthy and technical, establishing four large entities with a range of
new powers and functions.

. This reform agenda is exceptionally controversial, reflected in the high number
of submissions received in opposition.

. The impacts of this bill affect different regions in New Zealand differently, so
gathering a wide variety of views from across the country was also extremely
important.

Due to the short time for consideration, the time taken to hear public submissions was
also short. The committee received some 88,383 submissions but only heard 227 oral
submissions. The volume of submissions ranks this bill among the highest for sub-
missions in the history of the New Zealand Parliament. In other bills with similarly
high interest, special efforts have been made to ensure as many submitters could be
heard as possible. For example, the End of Life Choice Act heard 1,350 oral submis-
sions from 39,159 written submissions. Considering this bill, the committee travelled
the country for five days, which was inadequate given the extremely high number of
submissions from across the country, particularly from areas outside the urban centres
where the committee spent most of its time. As a result of very few submissions being
heard, the National Party member’s position is that the committee did not properly
engage with the public on this critically important and highly controversial legis-
lation.

Due to the short window of opportunity for submissions, many organisations set up
submission processes to streamline the submissions for concerned individuals, includ-
ing, in some cases, providing a template to work with for their submission. These
submissions were considered “form submissions” by the committee, despite many
individuals spending a great deal of time working on their submissions and the objec-
tions of National Party members. Most of the individuals who had their submissions
considered “form submissions” by the committee were also declined the opportunity
to present to the committee in person. Of the over 16,000 submissions administered
by the National Party, over 1,600 requested an in-person submission, and the commit-
tee offered less than a dozen this opportunity.

National considers this process inadequate given the complexity and controversy of
this bill and does not believe the public got the appropriate chance to have their voi-
ces heard.

Public opposition

Despite the processes which did not adequately provide for public feedback, most
submissions the committee did hear in person were opposed to this bill at a funda-
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mental level. This opposition was most notable in the submissions by councils, many
of whom expressed their profound opposition to the bill. It is clear to National that the
public and key stakeholders do not support these reforms.

Submitters also raised issues with the process for reform to date, including referenc-
ing the advertising for these reforms and the Government’s initial signalling that these
reforms would be “opt-in” for councils, rather than take a legislated “all-in” approach.
The clear message from the public was that this process failed to bring them along
with it. The National members agree that this reform process has been deeply flawed
and agree with the public opposition.

Ownership of water assets

Many of those opposed referred to the lack of ownership rights for territorial author-
ities provided for in this bill. As detailed in clause 166, territorial authorities possess
none of the usual rights and responsibilities associated with ownership of their assets.
This lack of ownership is particularly concerning as communities have paid for assets
over generations and prefer their ownership to be vested in democratically accounta-
ble authorities. They oppose the change to this under this bill, which will see all the
usual rights and responsibilities of ownership transferred to four mega-entities that
are not directly democratically accountable. They consider this a significant loss for
their communities.

This bill does not provide a sufficient argument for the removal of the ownership of
water assets from territorial authorities, except for the insistence that they will be run
better under a mega-entity model, which we do not believe to be the case. There is an
evident tension between this bill and the commentary surrounding it from the Govern-
ment, which insists councils continue to own their assets, and the views of most coun-
cils, who argue they do not. The wording of the bill makes it clear in the view of the
National Party members that councils will no longer truly own their assets. Local
government ownership of water assets must be the bottom line of any reform agenda.

Asset transfer

The specifics of the asset transfer are to be contained in further legislation. This pre-
sented issues for submitters and the National members of the committee.

Many submitters raised concerns about which assets would be transferred to the
entities established by the bill. The Government still needs to provide information on
the scope of subsequent legislation or when the public can expect to see it. This lack
of clarity meant individuals made submissions to the committee without the ability to
know what assets would be transferred. This is particularly problematic for dual-use
assets within stormwater infrastructure managed by councils, including green storm-
water assets and overland flow paths. Short of resolving this issue around the scope of
the asset transfer, this bill, as amended by the committee, explicitly amends the defin-
ition of stormwater assets to include overland flow paths and green stormwater assets.
This change opens the door to significant transfers of assets that most would not
immediately associate with three waters infrastructure.



26 Water Services Entities Bill Commentary

When considering giving feedback on establishing the water services entities, the
public should have an accurate and thorough definition of what assets will be vested
in them; they do not have this, and it is not apparent when they will. Under the status
quo, these assets are owned by councils. All assets, including dual-use assets, should
remain within democratically accountable and locally managed structures.

Governance structure

The proposed governance structure of the water services entities as they stand is of
serious concern to the National Party members for several reasons.

Compared to the status quo and other reform alternatives, where councils control their
assets and are directly accountable to their communities, the proposed water services
entities have a complicated bureaucracy that keeps communities from decision-mak-
ing. In entities B, C, and D, 22 district councils will share 7 seats on the representa-
tive boards. The simple maths of this is that communities that currently have repre-
sentation in managing their assets risk losing that representation. The bill, at best, can
offer them seats on regional advisory boards, which sit alongside the main representa-
tive body. The bill has received a minor change in this area to open to the possibility
of more seats on a representative board by constitutional amendment. This change is
insufficient as even in a slightly expanded board, some councils will still miss out on
representation; this also is not automatic, and upon establishment, the arrangement of
seats at the representation boards is as it was when this bill was first introduced.

The National Party members of the committee believe that, regardless of the minor
and technical changes to the representation structure, the mega-entities constructed in
this bill could never be truly representative of local concerns for smaller communities
due to their size and scope. This process and other engagement processes that have
taken place during this reform have been hamstrung in this regard by the inclusion of
four entities as a bottom line for the Government, closing the door to any changes that
could meaningfully impact the lack of representation for communities.

The bill also contains co-governance at every level of representation. Both representa-
tive boards and regional advisory groups have equal seats for mana whenua and terri-
torial authorities. The National Party members believe that the co-governance of pub-
lic services like water does not improve service delivery and cannot be justified other-
wise. National recognises the role of mana whenua as a group alongside others with
views on water quality and with some interests in specific cultural assets as previ-
ously expressed in the treaty settlement process. Still, there has never been a clear jus-
tification from the Government for the inclusion of co-governance of public services,
which represents a significant departure from existing policy. The National Party
members strongly oppose this co-governance representation arrangement. This was a
divisive issue for submitters, and many had grave concerns about the impact of this
governance structure on democracy.

The committee also heard from iwi and hapii concerned that they would lose their
relationships with their local councils in the mega-entity model. Some said this model
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would lock smaller iwi and hapii out due to the lack of seats at the table in the repre-
sentative structures.

Co-governance was another bottom line of the Government’s reforms that has ham-
strung proper consideration of how to meaningfully engage mana whenua and create
a representative structure that would serve communities. Instead, the bill’s representa-
tion arrangements remain unworkable.

Te Mana o te Wai statements

The bill contains extensive provisions for mana whenua to submit Te Mana o te Wai
statements on culturally relevant waters that water services entities must respond to
and give effect to. This allows those groups to impact water services entities’ actions
and policies significantly. Mana whenua are one group alongside others with a rele-
vant voice and feel that restricting Te Mana o te Wai statements exclusively to mana
whenua shuts out other voices. We would like to see these provisions expanded to
include other relevant groups so all voices on water quality can be heard.

Consideration of alternatives

During this process, alternative models were never truly considered, with the shape of
the reforms being constrained to a four mega-entity model. This restriction has been
continuously portrayed as a reflection of the lack of workable alternatives. During
this committee process, the 31 partner councils of Communities 4 Local Democracy
(C4LD) presented a fully costed alternative model. The C4LD model had an analysis
showing it could match the capital expenditure of the mega-entity model without
increasing water bills or changing council debt caps. Castalia advisors provided this
analysis contained in their submission.

During the final days of the committee processes, several mayors also presented a
policy proposal that the committee did not consider despite a motion from the
National Party to extend the committee process to allow for proper consideration of
their alternative model.

There are issues in water infrastructure management, which is the primary issue this
bill attempts to solve, given the existence of Taumata Arowai as a water quality regu-
lator, which has already been established. These issues primarily revolve around
financing and funding. We remain unconvinced that a mega-entity model solves fund-
ing and financing issues. The alternative models, as presented, would solve these
issues far better than a mega-entity model.

It was clear to National members that the specifics of reform had been decided before
the committee process began, and key actions, including the recruitment of top execu-
tives of the proposed water entities, had already started before the committee consid-
ered a single submission. This made it clear to us that the scope of any change would
be limited to minor and technical changes and that the committee could not resolve
the fundamental issues with the bill as it stands.

The shape of this bill and the bottom lines of the Government, which restricted it to
four co-governed mega-entities, meant that consideration of alternative models was
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not possible during the committee process. These bottom lines were incredibly disap-
pointing to National members given the clear and preferable models presented, which
ensure issues around water services delivery, such as financing and regulation, could
be solved with assets remaining in council ownership.

Conclusion

Despite the numerous issues raised by National members and the public, the bill
received few changes, none of which will address the problems with its structure. In
addition, the shape of this legislation is fundamentally broken and could not be fixed
even if it received extensive amendment by the committee.

The existence of preferable alternative models and the overwhelming public oppos-
ition means that the National members cannot support the select committee recom-
mending the passage of the Water Services Entities Bill.

Green Party of Aotearoa New Zealand differing view

The Green Party has promoted changes to the Water Services Entities Bill as intro-
duced and acknowledges the changes recommended by the Finance and Expenditure
Committee in response to public submissions and our concerns.

The Green Party supports efforts to improve water management through economies of
scale and through a governance role for iwi. We have concerns that the size and small
number of water services entities (WSEs), and some of the detail of the bill’s propos-
als, creates risks for future governance of the WSEs, and that lack of support from
parts of local government will undermine the durability of the reforms. Some funda-
mental issues of concern to the Greens remain, including about the structure, govern-
ance, and funding of the WSEs, disposition of assets, and the transfer of stormwater
management.

Governance

Council oversight

The Green Party seeks a WSE model which provides councils with an equivalent
level of control to a council-controlled organisation (CCO) model. In particular, we
want to see councils retaining real ownership of water assets and infrastructure, with
WSEs required to give effect to the relevant parts of councils’ long-term plans and
growth strategies and align with their strategic plans. The Greens acknowledge the
inclusion of a limited shareholding model (one share per 50,000 people) to support
Government’s commitment to continued public ownership of water services assets
and infrastructure. This has limitations, however, because none of the usual rights of
ownership and control attach to these council shareholdings. The regional representa-
tive group (RRG) has a limited ability to influence the WSE through the complex web
of governance arrangements proposed with the WSE board, RRG, and regional
advisory panels.

We seek further changes to give councils more direct oversight, and ensure alignment
with regional spatial strategies under the proposed Spatial Planning Act. As part of
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ensuring that councils can work with WSEs to respond to their own community
needs, the statement of strategic and performance expectations (SSPE) should be able
to have stronger or more ambitious strategy or performance expectations than the
Government Policy Statement. This could apply if local communities and the RRG
decided this was needed in response to mana whenua or other local aspirations.

Funding

The major drivers for the reform appear to be balance sheet separation and entity
scale. While we acknowledge the intended outcome of greater investment in water
infrastructure through borrowing, we are concerned that treating balance sheet separ-
ation as a bottom line is not in the public interest long-term. The corporatisation
process suggests three waters assets and infrastructure are removed from council
ownership. We recognise that increased council control of the WSEs may have impli-
cations for balance sheet separation. Other options deserve more serious consider-
ation, such as a Crown guarantee for WSE borrowing to enable the WSEs to access
increased funding, while allowing a greater degree of direct council control.

Co-governance

We strongly support effective co-governance for management of water, recognising
that this is a taonga and that iwi and hapt have been calling for stronger rights in
water management for a long time. We support a management approach that embra-
ces te ao Maori concepts of Te Mana o te Wai, and that leads to entities that deliver
genuine partnership with local iwi and hapi.

Privatisation

Early proposals to entrench public ownership through a 75% majority are now
described by the Department of Internal Affairs as inappropriate for legislation unre-
lated to constitutional matters. The Green Party disagrees that entrenchment should
only be used for constitutional matters, and considers entrenchment with a 60%
majority (given the lack of support from National for a 75% majority) would be
appropriate as a check on future privatisation of water infrastructure.

Financial management and major transactions

The Green Party supports the concept of a threshold (new clause 164A) to identify
major transactions involving the acquisition or disposition of assets of the entity
which trigger the need for a special resolution where a successful vote needs to be
supported by 75% of those RRG representatives voting. The threshold for disposal, or
an agreement to dispose of the entity assets, and for taking on additional obligations,
however, is set too high to provide certainty that assets will be retained in public own-
ership. It should be reduced from half the value of the entity’s assets before dispos-
ition/before the transaction to 10% of the value of the entity’s assets.
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Stormwater

Stormwater management should remain with territorial authorities and unitary coun-
cils because of its close connection with urban development, land and natural hazard
planning and management, and roading.

As the Stormwater Technical Reference Group noted, stormwater systems are more
complex than drinking water or wastewater systems, with most having a dedicated
reticulated stormwater network and above-ground, secondary, and overland flow
paths. Stormwater infrastructure and assets are diverse and can include pipes, swales,
detention basins, ponds, wetlands, and urban (modified and unmodified) streams and
rivers. The arrangements for managing them vary and are strongly linked to outcomes
for water quality, flood protection, resilience, recreational opportunity, amenity, and
transport outcomes. There are mixed views across local government and strong
opposition from metropolitan councils such as Auckland and Christchurch City to
making WSEs responsible for stormwater because of these strong connections to pla-
cemaking and urban planning. This issue will be exacerbated as severe rainfall events
increase due to the effects of climate change.

The proposed changes to urban and spatial planning processes and decision-making
structures through the Resource Management Act 1991 reform are an opportunity to
ensure that stormwater is managed appropriately using green infrastructure and water
sensitive design wherever possible. These functions will continue to sit with councils.
There is a risk that in putting stormwater with the WSEs, there will be a preference
for piped management of stormwater that can be directly controlled by WSEs, despite
alternatives such as swales, retention basins, and wetlands providing better resilience
and co-benefits for communities.

There is scant evidence of benefits from transferring stormwater management to the
WSE and no accurate estimate of the costs. The extensive time and resources needed
to unbundle stormwater accountabilities, assets, and outcomes and to organise ease-
ments over council landholdings would be better devoted to establishing and ensuring
WSEs succeed with their two waters responsibilities. It would also help ensure that
councils retain some staff with water expertise to assist with relevant advice to RRG
members for their governance role.

Allowing the WSE to focus on drinking water and wastewater as Watercare has done
increases the likelihood of their successful establishment. It reduces the hollowing-
out of councils from the loss of all staff with three waters expertise. It recognises the
essential role of sound urban development and subdivision planning in providing for
overland flow paths and reserve areas for stormwater retention.

Entity boundaries and number of entities

The Green Party believes that, in reforming water services, economies of scale must
be balanced with maintaining meaningful catchment boundaries, as well as local
knowledge, community connection, and responsiveness. These themes came through
strongly in public submissions.
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The Green Party believes that better outcomes would be achieved if the number of
entities reflected local communities of interest, geography, and catchments, and built
on existing regional groupings. We believe the bill should establish water services
entities at the minimum level of regional amalgamation, with some adjacent regions
required to combine for effective economies of scale. New water entity boundaries
should be aligned with regional and unitary council boundaries. The legislation
should also provide straightforward pathways for further amalgamation if desired by
the relevant areas on an opt-in basis. Following the regional boundaries reflects cur-
rent local government boundaries and management areas under the RMA.

Depending on the level of opt-in to supra-regional amalgamation, this could result in
around seven entities. It would achieve economies of scale while allowing more local
input into the entity size and boundaries (for example, enabling the Wellington region
to join with Manawatu-Wanganui which better reflects catchments and communities
of interest than current Entity C). Under this model, there would be three or four
entities in the North Island and two or three in the South Island.

By way of example, the current proposed boundaries of Entity C do not follow any
government agency, local government, resource management boundaries and create
administrative complexity because they impose another set of regions on Aotearoa.
There are no strong communities of interest between Hawke’s Bay and Marlborough
or Golden Bay that justify their inclusion in one entity which crosses Cook Strait. The
Nelson, Tasman, and Marlborough Councils and the Te Tau Ihu iwi all support the Te
Tau Thu—the Top of the South being part of Entity D as one South Island entity,
rather than being part of Entity C.

Congruence with the takiwa boundaries of Ngai Tahu appears to be the major influ-
ence on the boundaries of Entity D, which in turn influences the boundaries of Entity
C. However, alignment with takiwa boundaries could also be achieved by having two
or three entities in Te Wai Pounamu—the South Island.

Having more entities and closer alignment with CCO requirements would also mean
that Watercare could continue to provide water services in Auckland. The reforms
could provide statutory backing for iwi representation, and incentives for Watercare
to expand to provide water services to Northland. Watercare demonstrates both the
benefits of economies of scale in water provision, and the viability of direct council
control as an operating model.> Allowing Watercare to continue would retain the
benefits to Aucklanders that are currently being provided by Watercare while ensur-
ing that disestablishment costs and complexities are largely avoided. Northland would
then be able to access the economies of scale already available through Watercare.

5 Watercare is already achieving economies of scale and substantial investment in water services.
Auckland Council invested $224 million in 2021 to ensure water resilience in a changing cli-
mate, it has established a targeted rate to raise more than $700 million to tackle wastewater
overflows which affect harbour water quality and it plans to invest $11 billion in water services
over the 2021-2031 period. Water supplies are metered, drinking water is of high quality, and
Aucklanders have the lowest per capita water usage in Aotearoa.
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Rural water supplies

A range of submitters asked for certainty around the future of rural water supplies.
The Department of Internal Affairs has indicated that council-owned, mixed-use rural
supplies which provide drinking water and also water for stock, irrigation, agricul-
tural, and horticultural purposes will be able to be transferred from councils to water
users where drinking water is not the primary purpose of the supply. This is based on
the work of the Rural Supplies Technical Working Group which recommended that
water users “can seek direct ownership and operational control of council-owned,
mixed-use rural supplies” which primarily supply water for agricultural and horticul-
tural purposes.

This is opposed as it involves potential privatisation of significant water takes, pro-
viding windfall asset gains to agribusiness, irrigators, and private landholders. It also
prevents future use of these services as public drinking water infrastructure. The vol-
ume of water taken from aquifers and rivers by mixed-use rural supplies and provided
for stock, irrigation, and horticultural purposes is generally likely to be much greater
than the volume of water provided for drinking water; so many of these schemes risk
being privatised.

Reform of water services is a chance to improve the management of rural water and
ensure fair commercial pricing, rather than to enable a windfall transfer of assets.
Allowing the schemes to be privatised does not recognise the public value of water,
and the need to reduce some scheme takes and return water to over-allocated rivers
and aquifers in regions such as Canterbury.

Mechanisms to transfer assets and infrastructure to the entities are likely to be in a
subsequent bill. The Green Party believe more work is needed before then to safe-
guard the public interest in water, identify the impacts of current allocation regimes
for rural water supplies, and the costs and benefits of councils continuing to manage
these schemes. This work should include engagement with regional councils and the
public.

ACT Party differing view

ACT engaged constructively through the initial process established by the Govern-
ment, because there are real problems with three waters infrastructure which need to
be solved.

The cost of provisioning three waters infrastructure under current funding and finan-
cing models is a barrier to land development and has increased the cost of a section
far beyond increase in the cost of construction.

This has led to a decrease in housing affordability compared to incomes, and a lack of
land provisioned for urban development.

In addition, there has been consistent under-investment in existing underground pipe
networks and wastewater infrastructure over many decades.
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The current system is not up to scratch, but the Government’s three waters reforms
are not the answer. Communities and councils have roundly rejected the Govern-
ment’s three waters reform agenda proposed in this bill.

The bill says nothing about how infrastructure will be paid for, who pays, and how
much.

There are real problems with drinking water quality in some communities, failing
wastewater networks, and sewage overflows into rivers and onto beaches. None of
these problems are solved by trying to force co-government structures onto a future
three waters delivery model.

The focus must be on ensuring New Zealanders have access to safe drinking water
and high quality infrastructure for storm and wastewater.

ACT opposes this bill, and should we be a part of a future Government, we will seek
to repeal it.

Problems with the bill

Centralisation

We are unconvinced the Government’s centralised model will result in better out-
comes for our communities.

Simply shifting water assets from one government body to another is a recipe for
more red tape and less local input, not an enduring solution to upgrade water infra-
structure in New Zealand.

ACT agrees with submitters who proposed a more practical approach to allow three
waters asset owners to establish regional groups based on catchments and geography,
links between networks, and communities of interest.

Centralisation was cited as a requirement to level up water quality between regions,
towns, and cities.

However, this is rendered unnecessary by having already established a water quality
regulator, Taumata Arowai (under the Water Services Act 2021), to provide monitor-
ing, oversight, and enforcement of drinking water quality across regional and local
entities.

This mandate will be extended to wastewater and stormwater from 2025, which
means that councils that have failing infrastructure have just over two years to meet
consent requirements and fix pollution before they will be subject to enforcement
action.

That should be sufficient threat to drive investment in three waters assets.

Co-governance and Mdaori rights and interests

ACT does not believe that the complex and divisive co-governance model for the pro-
posed regional representative groups is necessary, and in fact makes the reform
objectives much more difficult to achieve.
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The Minister for Local Government, Hon Nanaia Mahuta, who is responsible for this
bill, is unable to justify why it is necessary for mana whenua to get more of a say than
other parts of the community when it comes to the four new water services entities.

Clause 141 of the Water Services Entities Bill allows iwi and hapt to submit “Te
Mana o te Wai” statements that must be considered in any decision-making by the
four water services entities, but other communities who have an interest in freshwater
are unable to have the same input.

The Minister said that “Te Mana o te Wai” statements can benefit other communities
such as farmers, but she has failed to explain why only mana whenua are allowed a
say and other communities directly affected are unable to do so.

There is no rationale for continuing to have co-government at the centre of water
reforms. Hon Nanaia Mahuta herself has admitted that “Maori have not expressed
rights and interests in three waters assets over and above those as ratepayers within
their respective communities of interest” in reply to a written question.

Funding and finance

Funding and financing the three waters infrastructure deficit, which is estimated at
$120 and $180 billion, is often cited by the Government as a justification for standing
up four water services entities.

ACT agrees with submitters who proposed that infrastructure should be paid for using
a much wider range of tools than are usually employed by local government and
which are allowed for under this bill.

These could include raising revenue bonds to fund large-scale network upgrades
which enable urban intensification, or new fixed assets such as water and wastewater
treatment plants. Revenue bonds would be repaid from revenues collected through
metered water charges or other volumetric charging systems.

Both long-term programmes and high-value projects should be delivered using pri-
vate sector and institutional capital where possible to supplement or replace funding
provided by local and central government borrowing.

Funding, financing, and delivery frameworks should be as flexible as possible to
allow for infrastructure at the size, scale, location, user base, and a time frame for
investment and payback period related to the asset life cycle.

Balance sheet separation

The Government has cited balance sheet separation for the four proposed entities as a
key outcome for the reforms, which means that debt raised by the entities will not be
registered against Government or council books.

However, the Standard and Poor’s report provided by the Department of Internal
Affairs to the committee states that should the proposed entities achieve balance sheet
separation they will be highly leveraged and have a high-risk rating.



Commentary ‘Water Services Entities Bill 35

Standard and Poor’s states that unless the entities have Government backing, their rat-
ing will be B+, equivalent to investment-grade debt. Councils currently have an A+
rating through the Local Government Funding Agency (LGFA).

So the case made for balance sheet separation as a means to raise debt at similar cost
to the Crown is not supported by evidence, and is in fact undermined by the Standard
and Poor’s report.

ACT would instead invite councils to form regional alliances for the purpose of man-
aging their assets. This would enable councils to raise debt against these assets and
future revenues from water charges using existing LGFA pathways, and additional
funds from private and institutional investors.

However, if balance sheet separation is a prerequisite to raise debt for infrastructure
projects, then the Infrastructure Funding and Financing Act 2020 allows for special
purpose vehicles to be established which will maintain balance sheet separation.

ACT?’s alternative three waters plan

The alternative models proposed by Communities 4 Local Democracy, and more
recently by the Auckland and Christchurch mayors, have widespread support from
communities and councils.

ACT’s Water Infrastructure Plan would:

. provide for councils to enter voluntary “shared services” agreements, gaining
the benefits of scale, while retaining local ownership and control

. establish long-term 30-year central government—local government partnership
agreements to plan water infrastructure upgrades tailored to specific regions

. establish public—private partnerships to attract investment from financial
entities such as KiwiSaver funds, ACC, iwi investment funds, etc

. expand the exemption from domestic supply for a single dwelling to also
include all small water suppliers supplying fewer than 30 endpoint users.

We can improve the current system, but we do not need to do so through state-manda-
ted centralisation and allowing some people to have more influence than others based
on their ethnicity.

ACT’s plan will better balance community control of water assets alongside a plan for
levelling up the necessary infrastructure to ensure safety and efficient water alloca-
tion.
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Appendix

Committee process

The Water Services Entities Bill was referred to the committee on 9 June 2022. We
invited the Minister of Local Government, Hon Nanaia Mahuta, to provide an initial
briefing on the bill. She did so on 27 July 2022.

We called for submissions on the bill with a closing date of 22 July 2022. We
received and considered 88,383 submissions from interested groups and individuals.
We heard oral evidence from 227 submitters via videoconference and at hearings in
Auckland, Hamilton, Havelock North, Wellington, Nelson, Christchurch, and Dune-
din.

We received advice on the bill from Te Tari Taiwhenua—Department of Internal
Affairs. The Office of the Clerk provided advice on the bill’s legislative quality. The
Parliamentary Counsel Office assisted with legal drafting. The Regulations Review
Committee reported to us on the powers contained in clauses 2, 96, 129, 133, 134,
169, and 206, as well as clauses 1 and 7 of Schedule 1.

Committee membership
Barbara Edmonds (Chairperson)
Andrew Bayly

Glen Bennett

Shanan Halbert

Ingrid Leary

Anna Lorck

Damien Smith

Chloe Swarbrick

Simon Watts

Helen White

Nicola Willis

Simon Court and Hon Eugenie Sage also participated in our consideration.
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Board must prepare and adopt infrastructure strategy
Content of infrastructure strategy
Obligation to publish infrastructure strategy

Reporting: annual report

Obligation to prepare and publish annual report

Form and content of annual report

Form and content of statement of service delivery performance
Annual financial statements

Statement of responsibility

Audit report

Disclosure of payments in respect of board members and
employees

Information to be prepared in accordance with generally accepted
accounting practice

Insurance of assets
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Subpart S—Other provisions for financial management and
independence

Major transactions

164A  Major transactions 90
Bank accounts
165 Bank accounts of water services entities 91

Financial independence
166 Financial independence 92
Subpart 6—Accounting records
167 Board must ensure that proper accounting records are kept 94
Subpart 7—Borrowing
168 Borrowing in foreign currency 94

Part$
Monitoring

Subpart 1—Monitor

Appointment and role of monitor

169 Appointment and role of monitor 94
Monitor s information-gathering power
170 Monitor’s power to request information 95
171 Good reason for refusing to supply requested information 95
172 Civil proceedings relating to non-compliance with information 95
request
173 Content of notice 96
Subpart 2—Minister’s powers to intervene
174 Meaning of problem for purposes of subpart 96
Crown review team
175 Minister may appoint Crown review team 97
176 Appointment of Crown review team 98

Crown observer

177 Minister may appoint Crown observer 98
178 Appointment of Crown observer 100
Crown manager
179 Minister may appoint Crown manager 100
180 Appointment of Crown manager 101

Subpart 3—General provisions applying to
Minister’s powers to intervene

181 Application 102
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182
183
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189
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192
193
194

195
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198
199
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202

203
204
205

206

206A

Minister may consult

Minister must publish list of matters

Minister must have regard to published list

Notice of proposed appointment of ministerial body
Notice of appointment of ministerial body

Information to Minister

Final report of ministerial body

Remuneration and expenses of ministerial appointees
Recovery of expenses from water services entity

Minister may terminate appointment of ministerial body or
ministerial appointee

Protection from liability for ministerial appointees
Disclosure of information held by water services entity
Decisions and directions of Crown manager remain in force

Part 6
Miscellaneous provisions

Subpart I—Reviews

Interim review of governance and accountability arrangements
under Act
Comprehensive review of water services legislation
Reviewer
Reviewer’s power to request information
Report
Repeal of this subpart
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Subpart 3—Engagement

Engagement requirements
Consumer engagement

Consumer forum
Consumer engagement stocktake
Principles of engagement

Subpart 4—Regulations
Regulations
Subpart 5—Amendments to other Acts

Amendments to Crown Organisations (Criminal Liability)
Act 2002

Principal Act

206B

Section 4 amended (Interpretation)

206C

Section 6 amended (Prosecutions against Crown organisations)
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206D  Section 7 amended (Legal status of certain Crown organisations)
Amendments to Goods and Services Tax Act 1985
207 Principal Act
208 Section 2 amended (Interpretation)
209 Section 6 amended (Meaning of term taxable activity)
209A  New section 78I inserted (Support package payment made by
water services entity to be zero-rated)

Amendments to Income Tax Act 2007
210 Principal Act
211 New section CW 38C inserted (Water services entities)

CW 38C Water services entities
212 Section YA 1 amended (Definitions)
Amendments to Local Government Act 2002
213 Principal Act
244 New-seeton—t+-59A—inserted-and-repeated
214 Amendments set out in Schedule 5
Amendments to Local Government Official Information and
Meetings Act 1987

215 Principal Act
215A  Schedule 1 amended
216 Schedule 2 amended

Amendment to Ombudsmen Act 1975
217 Principal Act
218 Schedule 1 amended

Amendment to Public Audit Act 2001
219 Principal Act
220 Schedule 1 amended

Amendment to Public Records Act 2005
221 Principal Act
222 Section 4 amended (Interpretation)
Amendments to Taumata Arowai—the Water Services Regulator
Act 2020

223 Principal Act
224 Section 4 amended (Interpretation)
225 New section SA inserted (Application of Te Mana o te Wai)
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Amendments to Water Services Act 2021

226 Principal Act 119
227 Section 14 replaced (Effect and interpretation of Te Mana o te Wai) 119
14 Te Mana o te Wai: meaning, effect, application 119

228 Section 201 amended (Levy) 119
Schedule 1 121

Transitional, savings, and related provisions
Schedule 2 145
Water services entities and their service areas
Schedule 3 148
Preparation of planning documents
Schedule 4 155
Divestment proposals
Schedule 5 162

Amendments to Local Government Act 2002

The Parliament of New Zealand enacts as follows:

1 Title

This Act is the Water Services Entities Act 2022.

2 Commencement

(1)  The following provisions come into force on the day after the date of Royal
assent:

(a)

(b)

(c)

(d)

(e)

sections 3, 4, 5(a), (b), (c), and (f), and 6 to 9A (preliminary provi-
sions):
subparts 1 to 3, 6, and 8 of Part 2 (which relate to the establish-

ment of water services entitiecs and the roles of the Minister, Crown
monitor, and board):

sections 119 and 120 (which relate to the employment of the chief
executive and other employees):

sections 147 to 152 (which relate to requirement to prepare and adopt
an asset management plan and a funding and pricing plan):

section 206 (which contains regulation-making powers), and sec-
tion 202 so far as it relates to regulations made under sec-

tion 206(1)(a):

section 209A (which ensures that a support package payment made by
a water services entity is charged with GST at the rate of 0%):
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2

3)

12

(f) section 214 (which—eutherises—toeat—authortttes;—durie—a—transton
pertod-to-deferrevtews-ot-waterservees-bytaws_amends the Local Gov-

ernment Act 2002 in respect of matters related to water services):

(fa) sections 224 and 225 (which amend the Taumata Arowai—the Water
Services Regulator Act 2020 in respect of te Mana o te Wai):

(fb) sections 227 and 228 (which amend the Water Services Act 2021 in
respect of——
(1)  te Mana o te Wai; and
(ii)  consultation on, and accounting for and banking of, cost-recovery

levies):

(g) Schedule 1 (which contains transitional, savings, and related provi-
sions).

The rest of this Act comes into force—
(a) on a date set by the Governor-General by Order in Council; or
(b)  to the extent not brought into force earlier, on 1 July 2024.

An Order in Council made under this section is secondary legislation (see
Part 3 of the Legislation Act 2019 for publication requirements).

Part 1
Preliminary provisions

Purpose

The purpose of this Act is to enable long-term, sustainable improvements in
the safety, quality, resilience, accessibility, affordability, efficiency, and per-
formance of—

(a)  water services; and

(b)  water services infrastructure.

This Act seeks to achieve that purpose by—

(a) establishing 4 water services entities to provide water services in
New Zealand:

(b) providing for their service delivery areas and for their governance,
(©)

reporting, and accountability arrangements:
providing for their objectives, operating principles, and duties, functions,
and powers (see sections 11 to 13):
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(M

2
3)

requiring them to give effect to the principles of te Tiriti o Waitangi/the
Treaty of Waitangi and Te Mana o Te Wai (see section 4):

ensuring water services infrastructure is retained in public ownership:

(d)
(e) providing for monitoring and oversight arrangements:
@
(2)

ensuring water services infrastructure is not operated for the purpose of
generating profit for shareholders.

Te Tiriti o Waitangi/the Treaty of Waitangi and Te Mana o Te Wai
Duties to give effect

All persons performing or exercising duties, functions, or powers under this
Act—

(a) must give effect to the principles of te Tiriti o Waitangi/the Treaty of
Waitangi; and

(b)  must give effect to Te Mana o te Wai, to the extent that Te Mana o te Wai
applies to those duties, functions, or powers.

Interaction with other provisions on te Tiriti/the Treaty

Subsection (1)(a) is not limited by subsection (1)(b) or section 5.
This section is subject to section 9 (Treaty settlement obligations prevail).

Application of Te Mana o te Wai

Te Mana o te Wai applies, for the purposes of this Act, not only to all fresh-
water, but also to all coastal water, and to all geothermal water (as those
3 terms are defined in section 2(1) of the Resource Management Act 1991).

Provisions on Te Tiriti o0 Waitangi/the Treaty of Waitangi

In order to recognise and respect the Crown’s responsibility to give effect to the
principles of te Tiriti o Waitangi/the Treaty of Waitangi, this Act provides,—

(a) in section 4(1)(a), that all persons performing or exercising duties,
functions, or powers under this Act must give effect to the principles of
te Tiriti o Waitangi/the Treaty of Waitangi:

(b) in section 4(1)(b), that all persons performing or exercising duties,
functions, or powers under this Act must give effect to Te Mana o te
Wali, to the extent that Te Mana o te Wai applies to those duties, func-
tions, or powers:

(c) in section 13, that the operating principles of a water services entity
include—
(i)  partnering and engaging early and meaningfully with Maori; and

(i)  giving effect to Treaty settlement obligations to the extent that the
obligations apply to the performance or exercise of the duties-and,
functions, or powers of the entity:
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(d) in section 27, that there must be mana whenua representation on each
entity’s regional representative group:

(e) in sections 38 and 57, that the board appointment committee of each
regional representative group and the board of each entity must include
members who, collectively, have knowledge and expertise in relation
to—

(1)  the principles of te Tiriti o Waitangi/the Treaty of Waitangi; and
(1)  perspectives of mana whenua, matauranga, tikanga, and te ao
Maori:
(f) in section 74, that the board of each water services entity must—

(i)  ensure that the water services entity maintains systems and pro-
cesses to ensure that, for the purpose of carrying out its functions,
it has the capacity and capability to—

(A) give effect to the principles of te Tiriti o Waitangi/the
Treaty of Waitangi; and

(B) engage with, and understand perspectives of, mana whenua;
and

(i)  maintain systems and processes for the continuing education of all
board members to gain knowledge of, and experience and expert-
ise in relation to, the principles of te Tiriti o Waitangi/the Treaty
of Waitangi:

(g) in section 141, that the board of each water services entity must
respond to Te Mana o te Wai statements for water services issued to the
entity by mana whenua.

Interpretation

In this Act, unless the context otherwise requires,—

board means members of the board of a water services entity who number not
less than the required quorum acting together as a board

board appointment committee means a committee of a regional representa-
tive group appointed under section 38

board member—
(a) means a member of the board appointed under section 57; but

(b)  for the purposes of sections 122 to 126, has the meaning set out in
section 121

chairperson,—
(a)  ofaregional representative group, means—
(1)  its chairperson (see section 41); or

(i) if section 42(2)(c) applies, both of its co-chairpersons:
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(b)  ofaregional advisory panel, means—
(i)  its chairperson (see section 53); or
(i) if section 54(2)(c) applies, both of its co-chairpersons

claimant group, in relation to the definitions of Treaty settlement Act and
Treaty settlement deed, means a group of Maori with Treaty of Waitangi
claims against the Crown, whether or not those claims have been lodged with,
or heard by, the Waitangi Tribunal under the Treaty of Waitangi Act 1975

Commission—

(a) means the Commerce Commission established by section 8 of the Com-
merce Act 1986; but

(b) in_Schedule 4. means the Local Government Commission continued
under section 28 of the Local Government Act 2002 (see clause 1 of

Schedule 4)

committee means,—

(a) in relation to a regional advisory panel, a committee or subcommittee
appointed under the constitution; and

(b) in relation to a regional representative group, a committee or subcom-
mittee appointed under the constitution (including the board appointment
committee); and

(c) inrelation to a board, a committee or subcommittee appointed under the
constitution

constitution means, in relation to a water services entity,—
(a)  the entity’s first constitution as provided for in section 94; or

(b) if the regional representative group has amended the entity’s first consti-
tution or adopted a new constitution under section 95 or 96, the con-
stitution as adopted or amended under that section

department means the department for the time being responsible for the
administration of this Act

deputy chairperson,—
(a) ofaregional representative group, means—

(i)  its deputy chairperson (see section 41); or

(i1)) if section 42(2)(c) applies, both of its deputy co-chairpersons:
(b)  ofaregional advisory panel, means—

(i)  its deputy chairperson (see section 53); or

(il)) if section 54(2)(d) applies, both of its deputy co-chairpersons

drinking water has the meaning set out in section 6 of the Water Services Act
2021
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employee, in relation to a water services entity,—

(a) includes the chief executive of the entity other than for the process of
determining terms and conditions under section 119; and

(b)  for the purposes of sections 122 to 126, has the meaning set out in
section 121

financial year means the 12 months ending on the close of 30 June2622

funding and pricing plan means the funding and pricing plan prepared by the
board under section 150

generally accepted accounting practice has the meaning set out in section 8
of the Financial Reporting Act 2013

green stormwater infrastructure —

(a) means a natural or semi-natural area, feature, or process that mimics nat-
ural areas, features, or processes that are planned or managed to provide
stormwater services; and

(b) includes an engineered system that is an area, feature, or process that
complies with paragraph (a)

Government policy statement means a Government policy statement on

water services issued by the Minister under section 129

local authority has the meaning set out in section 5 of the Local Government
Act 2002

mana whenua, for an identified area, means the iwi or hapii holding and exer-
cising, in accordance with tikanga, authority or other customary rights or inter-
ests in that area

mana whenua panel member means a mana whenua panel member appointed
to a regional advisory panel (see section 51)

mana whenua representative means a mana whenua representative appointed
to a regional representative group under section 33

Minister means the Minister of the Crown who, under the authority of a war-
rant or with the authority of the Prime Minister, is responsible for the adminis-
tration of this Act

ministerial appointee means a person appointed under subpart 2 of Part 5
as a member of a Crown review team, as a Crown observer, or as a Crown
manager

ministerial body means a Crown review team, a Crown observer, or a Crown
manager appointed under subpart 2 of Part 5

monitor means the department appointed under section 169
natural person act has the meaning set out in section 25

overland flow path means any flow path taken by stormwater on the surface
of land
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regional advisory panel means, in relation to a water services entity, a
regional advisory panel established by the constitution

regional advisory panel member means—
(a)  aterritorial authority panel member; or
(b) amana whenua panel member

regional representative means a territorial authority representative or mana
whenua representative

regional representative group means, in relation to a water services entity, the
regional representative group established for the entity under section 27

regulations means regulations made under section 206

service area means, in relation to a water services entity, the area identified in
Schedule 2 as the service area of the entity

stormwater network—

(a) means the infrastructure owned or operated by, or processes used by, a
water services entity to collect, treat, drain, store, reuse, or discharge
stormwater in an urban area; and

(b) includes—

(1)  anoverland flow path (as defined in this section):

(i1)  green stormwater infrastructure (as defined in this section)

Te Mana o te Wai has the meaning set out in the National Policy Statement for
Freshwater Management issued in 2020 under section 52 of the Resource Man-
agement Act 1991 and any statement issued under that section that amends or
replaces the 2020 statement (and see also sections 4, 5, and 13)

Te Mana o te Wai statement for water services means a statement provided
by mana whenua to a water services entity under section 140

territorial authority has the meaning set out in section 5 of the Local Govern-
ment Act 2002

territorial authority owners means, in relation to a water services entity, the
territorial authorities listed in the part of Schedule 2 that relates to the entity

territorial authority panel member means a territorial authority panel mem-
ber appointed to a regional advisory panel (see section 50)

territorial authority representative means a territorial authority representa-
tive appointed to a regional representative group under section 32

Treaty of Waitangi claim means a claim within the meaning of section 6 of
the Treaty of Waitangi Act 1975, whether that claim was submitted or not to
the Waitangi Tribunal

Treaty settlement Act means—
(a) an Act listed in Schedule 3 of the Treaty of Waitangi Act 1975; and
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(b) any other Act that provides redress for Treaty of Waitangi claims,
including Acts that provide collective redress or participation arrange-
ments for claimant groups whose claims are, or are to be, settled by
another Act

Treaty settlement deed means a deed or other agreement—

(a) that is signed for and on behalf of the Crown by 1 or more Ministers of
the Crown and by representatives of a claimant group; and

(b)  that is in settlement of the Treaty of Waitangi claims of the members of
that group, or in express anticipation, or on account, of that settlement

Treaty settlement obligations means obligations under any of the following:
(a)  Treaty settlement Acts:
(b)  Treaty settlement deeds

wastewater network means the infrastructure owned or operated by, or pro-
cesses used by, a water services entity to collect, store, transmit through reticu-
lation, treat, or discharge wastewater

water services means services relating to water supply, wastewater, and storm-
water

water services entity or entity means a water services entity established under
section 10

water services infrastructure—

(a) means infrastructure owned or operated by a water services entity for the
purposes of the delivery of water services; and

(b) includes—

(1)  awater supply network:

(ii) a wastewater network:

i) astormwater network: and

(c)  for the purposes of section 116 and Schedule 4. includes existing or
proposed assets used or proposed to be used by the water services entity
to provide water services

water supply includes—

(a)  drinking water supply as defined in section 9 of the Water Services Act
2021; and

(b) firefighting water supplies as defined in section 6 of the Fire and Emer-
gency New Zealand Act 2017=; and

(c)  water supplied for agricultural or horticultural purposes
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water supply network—

(a) means the infrastructure owned or operated by, or processes used by, a
water services entity to abstract, store, treat, transmit, or transport water
as part of a water supply; and

(b) includes—

(1)  the point of supply:
(ii)  any end-point treatment device:

ii1) any backflow prevention device.

Transitional, savings, and related provisions

The transitional, savings, and related provisions set out in Schedule 1 have
effect according to their terms.

Act binds the Crown
This Act binds the Crown.

Treaty settlement obligations prevail

If a provision of this Act is inconsistent with a Treaty settlement obligation, the
Treaty settlement obligation prevails.

Rights or interests in water preserved

Purpose
The purpose of this section is to achieve both of the following outcomes:

(a) any rights or interests in water are preserved. consistent with assuran-
ces—

(1)  given by the Crown to the Supreme Court in 2012: and

(i) recorded in New Zealand Mdori Council v_Attorney-General
[2013] NZSC 6, [2013]1 3 NZLR 31 at [145]:

(b)  this Act, and duties, functions, and powers under this Act, operate effect-
ively.
Act does not create, transfer, extinguish, or limit rights or interests

No legislation in or made under this Act—

(a) creates or transfers any proprietary right or interest in water:

(b)  extinguishes or limits any customary right or interest (for example, one
founded on, or arising from, aboriginal title or customary law) any iwi or
hapt may have in water.
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Nothing in section affects duties, functions, and powers under Act

Nothing in this section affects, or affects the lawfulness or validity of the per-
formance or exercise by any person of, any duty, function, or power under this
Act.

Compare: 2010 No 24 s 90(1)(a); 2014 No 74 s 15(5)(a); 2017 No 7 s 46(1). (2)(b)

Part 2
Water services entities

Subpart 1—Establishment of water services entities

Water services entities established

This section establishes the water services entities named in Parts 1 to 4 of
Schedule 2.

This section does not limit section 25(4) of the Local Government Act 2002.

Objectives of water services entities
The objectives of each water services entity are to—

(a) delrver—waterservees-and—related—tnfrastraetare-own and operate water
services_infrastructure, and deliver water services, in an efficient and
financially sustainable manner:

(b)  protect and promote public health-ane-the-environmment:

(ba) protect and promote the environment:

(c)  support and enable planning processes, growth, and housing and urban
development:

(d) operate in accordance with best commercial and business practices:

(e) act in the best interests of present and future consumers and communi-
ties:

(f)  deliver water services in a sustainable and resilient manner that seeks to

(1)  mitigate the effects of climate change and natural hazards; and
(ii)  support and enable climate change adaptation.

Compare: 2020 No 52 s 8

Functions of water services entities

The functions of each water services entity are—

(a)  to provide safe, reliable, and efficient water services in its area; and

(b) any functions that are incidental and related to, or consequential on, its
functions set out in paragraph (a).
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Operating principles

The operating principles of a water services entity for the purposes of sec-
tion 73 are—

(a)

developing and sharing capability and technical expertise with other
water services entities and throughout the water services sector; and

(b)  being innovative in the design and delivery of water services and water
services infrastructure; and
(ba) in their employment, and in their procurement (including by way of con-
tractual arrangements, joint arrangements, or joint water services entity
arrangements).—
(1)  having regard to the areas where services are delivered to consum-
ers and communities; and
(i1) ensuring there is capability in, and an understanding of the local
cultural or environmental factors in, those areas; and
(bb) taking a whole-of-catchment approach to the delivery of water services,
and to the identification and management of risks and hazards relating to
water services; and
(c)  being open and transparent, including in relation to—
(i)  the calculation and setting of prices; and
(i1))  determining levels of service delivery to_consumers and commun-
ities-and-eensuers; and
(i) reporting on the performance of the water services entity; and
(d) partnering and engaging early and meaningfully with Maori, including to
inform how the water services entity can—
(i)  give effect to Te Mana o te Wai; and
(i1))  understand, support, and enable the exercise of matauranga Maori,
tikanga Maori, and kaitiakitanga; and
(e) giving effect to Treaty settlement obligations to the extent that the obli-
gations apply to the performance or exercise of the duties, end-functions,
or powers of the entity; and
(f)  partnering and engaging early and meaningfully with territorial author-
ities and their communities; and
(g) co-operating with, and supporting, other water services entities, infra-

structure providers, local authorities, and the transport sector.

4 Dut defmdi Lin .
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Status of water services entities

Body corporate and separate legal entity
A water services entity—

(a) is abody corporate; and

(b) is accordingly a legal entity separate from the entity’s board members,
the entity’s employees, the Crown, the entity’s regional representative
group_and any regional advisory panel for that group, and the entity’s
territorial authority owners; and

(c)  continues in existence until it is dissolved by an Act.
Co-owned in shares by territorial authority owners

A water services entity is co-owned—

(a) Dby the territorial authorities in its service area; and
(b)  in shares allocated and reallocated under section 16.

Shares allocated or reallocated to, and held by, a territorial authority owner
cannot, for any reason, be sold, or otherwise transferred (see also sec-
tion 166).

Subsection (3) overrides any legislation to the contrary.

Not company, council organisation, council-controlled organisation, etc
Despite subsections (1) to (4), a water services entity is not—

(a) acompany as defined in section 2(1) of the Companies Act 1993; or

(b)  acouncil organisation or a council-controlled organisation as those terms
are defined in section 6 of the Local Government Act 2002; or

(c) a local government organisation as defined in section 124 of the Local
Government Act 2002.

Compare: 2004 No 115 s 15

Shares in water services entities

Shares in a water services entity are, on each relevant date, allocated or reallo-
cated to each territorial authority owner based on the population of its district
or part district.

The allocation or reallocation is as follows:
(a) if that population is not more than 50,000 people, 1 share:
(b)  if that population is more than 50,000 people,—
(i) 1 share for every 50,000 people in that district or part district; and
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)
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(M

2

(i1)) 1 share for a group of fewer than 50,000 people, additional to
those 1 or more multiples of 50,000 people, in that district or part
district.

In this section,—

population, of a district or part district of a territorial authority owner, means
that population as determined by the most recent available census of population
and dwellings carried out by Statistics New Zealand under the Stetisttes
Aet+045Data and Statistics Act 2022

relevant date, for an allocation or a reallocation to the territorial authority
owners of shares in a water services entity, means a date that is—

(a)  the establishment date (as defined in clause 1¢4) of Schedule 1); or

(b)  the date immediately after a 5-year period that started on—
(i)  the establishment date (as so defined); or
(i1)  a fifth anniversary of the establishment date (as so defined); or

(c) a date on which a territorial authority owner, or its district, is created,
adjusted, altered, or abolished in or under the Local Government
Act 2002 in a way that affects 1 or both of the following:

(1)  territorial authority owners named in Parts 1 to 4 of Sched-
ule 2:

(i)  their districts or part districts specified in those Parts; or

(d) a date on which a divestment proposal (as defined in clause 1 of
Schedule 4) that affects the water services entities named in Parts 1
to 4 of Schedule 2, or their service areas, or both, takes effect.

The monitor must notify every allocation or reallocation, as soon as practic-
able, to the Minister, the water services entity, and every territorial authority
owner.

The monitor must also make every allocation or reallocation publicly available,
as soon as practicable, by publishing a copy on an Internet site maintained by,
or on behalf of, the department in a format that is readily accessible.

Core things water services entities can do

A water services entity may do anything that is authorised by this Act.
Compare: 2004 No 115 s 16

Other things water services entities can do

A water services entity may do anything that a natural person of full age and
capacity may do.

Subsection (1) applies except as provided in this Act or another Act or rule
of law.

Compare: 2004 No 115 s 17
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Acts must be for purpose of functions

A water services entity may do an act under section 17 or 18 only for the
purpose of performing its functions.

Compare: 2004 No 115 s 18
Subpart 2—Validity of acts

Acts in breach of statute are invalid

An act of a water services entity is invalid, unless section 21 applies, if it is—

(a)  an act that is contrary to, or outside the authority of, #kts-an Act; or

(b)  an act that is done otherwise than for the purpose of performing the enti-
ty’s functions.

Subsection (1) does not limit any discretion of a court to grant relief in

respect of a minor or technical breach.

Compare: 2004 No 115 s 19

Some natural person acts protected

Section 20, or any rule of law to similar effect, does not prevent a person
dealing with a water services entity from enforcing a transaction that is a nat-
ural person act unless the person dealing with the entity had, or ought reason-
ably to have had, knowledge—

(a)  of an express restriction in an Act that makes the act contrary to, or out-
side the authority of, the Act; or

(b)  that the act is done otherwise than for the purpose of performing the
entity’s functions.

A person who relies on subsection (1) has the onus of proving that they did
not have, and ought not reasonably to have had, the knowledge referred to in
that subsection.

A water services entity must report, in its annual report, each transaction that
the entity has performed in the year to which the report relates that was invalid
under section 20 but enforced in reliance on this section.

This section does not affect any person’s other remedies (for example, remed-
ies in contract) under the general law.

Compare: 2004 No 115 s 20

Limits on protection of natural person acts
Section 21 does not limit—
(a) section 84 (which provides for orders to require or restrain acts); or

(b)  the board of a water services entity bringing an action against a board
member who voted for or otherwise authorised the act for breach of their
individual duties as a board member; or
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(c) a board member who voted for or otherwise authorised the act being
removed from office for breach of the individual duties of board mem-
bers or the collective duties of the board; or

(d) an application, in accordance with the law, for judicial review; or

(e) section 109 (which allows a water services entity to avoid certain acts
done in breach of conflict of interest rules).

Compare: 2004 No 115 s 21

Acts that are not in best interests of water services entity

It is irrelevant to the validity of an act that the act is not, or would not be, in the
best interests of a water services entity.

Compare: 2004 No 115 s 22

Dealings between water services entities and other persons

A water services entity may not assert against a person dealing with the entity
that—

(a) aperson held out by the water services entity to be a board member, an
employee, or an agent of the entity (as the case may be)—

(i)  has not been duly appointed in that capacity or has ceased to be
appointed in that capacity; or

(i)  does not have the authority to exercise a power which, given the
nature of the entity, a person appointed to that capacity custom-
arily has authority to exercise; or

(i11)) does not have the authority to exercise a power that the entity
holds them out as having; or

(b) a document issued on behalf of the water services entity by a board
member, an employee, or an agent of the entity with actual or usual
authority to issue the document is not valid or genuine.

However, a water services entity may assert any of those matters if the person
dealing with the entity had, or ought reasonably to have had, knowledge of the
matter.

Nothing in this section affects a person’s right to apply, in accordance with the
law, for judicial review.

Compare: 2004 No 1155 23

Interpretation for sections 15 to 24
In sections 15 to 24, unless the context otherwise requires,—

act includes a transfer of property, rights, or interests to or by a water services
entity

do includes—

(a) todoanact; and

25

10

15

20

25

30

35



Part 2 c1 26

‘Water Services Entities Bill

26

26

(b)
(©)

to have a capacity; and

to have or exercise a power, right, or privilege

natural person act—

(a)

(b)

means an act that a natural person of full age and capacity can do
(whether or not the act is something that is also authorised by an Act);
and

includes entry into a contract for, or relating to,—
(i)  acquisition of financial products or borrowing:
(i1)  the purchase, leasing, or sale of, or other dealings with, property:

(iii)) the employment, or engagement of the services, of a person

person dealing—

(a)

(b)

means the other party to the transaction, if the act of the water services
entity is a transaction; and

includes a person who has acquired property, rights, or interests from a
water services entity.

Compare: 2004 No 115 s 24

Subpart 3—Minister’s role

Minister’s role

The role of the Minister is to oversee and manage the Crown’s interests in, and
relationship with, the water services entities, and—

(2)

(b)

(©)

(d)

(e)

to issue a Government policy statement on water services under sec-
tion 129:

to appoint a Crown review team to perform functions under sec-
tion 175 in relation to a water services entity in the circumstances
described in that section:

to appoint a Crown observer to perform functions under section 177 in
relation to a water services entity in the circumstances described in that
section:

to appoint a Crown manager to perform functions under section 179 in
relation to a water services entity in the circumstances described in that
section:

to perform or exercise any other duties, functions, or powers the Minis-
ter has, in respect of the entities, under legislation.
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Subpart 4—Regional representative groups

Establishment, role, and decision making of regional representative group

27
(D)

3)

28

29

Establishment and membership of regional representative group

This section establishes a regional representative group for each water services
entity.

Each regional representative group consists of a number of regional representa-

tives that is provided for in the constitution (see section 91(a)(i)) and is—

(a) 12 regional representatives; or
(b)  any greater number of regional representatives.

Each entity’s regional representative group must include an equal number of—
(a) territorial authority representatives; and

(b) mana whenua representatives.

Role of regional representative group
The role of a water services entity’s regional representative group is—
(a)  appointing and removing the entity’s board members under this Part; and

(b)  participating in the process of setting the entity’s strategic direction and
performance expectations under subpart 4 of Part 4; and

(c) reviewing the performance of the entity under section 139; and

(d) approving the appointment and remuneration policy prepared by its
board appointment committee under section 40; and

(e) performing or exercising any other duties, functions, or powers it has
under legislation.

Collective duty of regional representative group

The regional representative group of a water services entity must perform or
exercise its duties, functions, and powers under legislation—

(a)  wholly or mostly for the benefit of all consumers and communities in the
entity’s service area; and

(b) taking into account the diversity of the consumers and communities, and
the diversity of the consumers’ and communities’ interests, in that area;
and

(c) taking into account the interests of future as well as current consumers
and communities in that area.

Compare: 2002 No 84 s 14
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Decision making by regional representative group

Decisions made by a regional representative group of a water services entity
must be made—

(a) by consensus if consensus can be reached by regional representatives
taking all reasonably practicable steps to reach consensus in accordance
with a procedure, and within a time frame, specified in the constitution;
and

(b) in any other case, by 75% of the regional representatives present and
voting.
Group may regulate its own procedure if none specified

A regional representative group of a water services entity may regulate its own
procedure for a matter if this Act and the constitution do not specify a proced-
ure for the matter.

Appointment of regional representatives

Method of appointing territorial authority representatives to regional
representative group

The territorial authority owners of a water services entity must appoint territor-
ial authority representatives to the regional representative group of the water
services entity in accordance with section 27(2) and (3) and the constitution.

The territorial authority owners must appoint only persons who are—

(a) elected members or chief executives of a territorial authority owner of
the water services entity; or

(b)  senior managers of a territorial authority owner that, in the collective
opinion of the territorial authority owners, have the appropriate know-
ledge, skills, and experience to assist the regional representative group in
performing its role (see section 28).

Method of appointing mana whenua representatives to regional
representative group

Mana whenua whose rohe or takiwa is within the service area of a water ser-
vices entity must appoint mana whenua representatives to the regional repre-
sentative group of the water services entity in accordance with section 27(2)
and (3) and the constitution.

Requirements before appointment as regional representative
Before a person is appointed as a regional representative, the person must—
(a)  consent in writing to the appointment; and

(b) certify that they are not disqualified from being a regional representative
(see section 97); and
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36
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2

37
(M

2

3)

(c) disclose the nature and extent (including monetary value, if quantifiable)
of all interests that the person has at that time, or is likely to have, in
matters relating to the water services entity_(if the person is, or is to be,

interested, as defined in section 100, in those matters).

A disclosure under subsection (1)(c) must be made,—

(a) in the case of a proposed appointment as a territorial authority represen-
tative, to the entity’s territorial authority owners:

(b)  in the case of a proposed appointment as a mana whenua representative,
to the mana whenua whose rohe or takiwa is within the entity’s service
area.

As soon as practicable after becoming aware of a failure to comply with sub-
section (1)(c), the regional representative group must notify the monitor.

Compare: 2004 No 115 s 31

Validity of regional representatives’ acts

The acts of a person as a regional representative, chairperson, or deputy chair-
person of the regional representative group are valid even though—

(a)  adefect existed in the appointment of the person; or
(b)  the person is or was disqualified from being a regional representative; or

(c) the occasion for the person acting, or for their appointment, had not
arisen or had ended.

Compare: 2004 No 115 s 34

Validity of appointments

The appointment of a person as a regional representative, chairperson, or
deputy chairperson of a regional representative group is not invalid only
because a defect existed in the appointment of the person.

This section does not apply to a defect in the qualifications for appointment of
a regional representative, chairperson, or deputy chairperson (if any).

Compare: 2004 No 115 s 35(1), (2)(a)

Resignation of regional representatives

A territorial authority representative may resign from office by written notice
to the entity’s territorial authority owners signed by the territorial authority rep-
resentative.

A mana whenua representative may resign from office by written notice to the
mana whenua whose rohe or takiwa is within the entity’s service area signed by
the mana whenua representative.

A resignation under subsection (1) or (2) is effective—

(a) on receipt of the notice by the territorial owners or mana whenua (as
applicable); or
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(b)

at any later time specified in the notice.

Compare: 2004 No 115 s 44

Board appointment committee

Regional representative group must appoint board appointment
committee

Each regional representative group must appoint a board appointment commit-

tee.

The regional representative group must appoint members to the board appoint-
ment committee who, collectively, have knowledge of, and experience and
expertise in relation to,—

performance monitoring and governance; and

network infrastructure industries (for example, water services network

the principles of te Tiriti o Waitangi/the Treaty of Waitangi; and

perspectives of mana whenua, matauranga, tikanga, and te ao Maoris;

perspectives of consumers and communities; and

(a)
(b)
infrastructure industries); and
()
(ca) public health; and
(cb) the environment; and
(d)
and
Q)]
(f)  perspectives of local government.

The regional representative group must not appoint a person as a member of
the board appointment committee unless,—

(2)

(b)

before appointment, the person discloses to the regional representative
group the details of any interest the person may have if they were a
member of that committee; and

the person is a regional representative.

Functions of board appointment committee

The functions of the board appointment committee are—

(2)

(b)

(c)

to appoint and remove members of the board of a water services entity;
and

to prepare and maintain an appointment and remuneration policy for the
board; and

to perform or exercise any of the regional representative group’s func-
tions and powers that are delegated to the committee in relation to
appointing and removing board members.

10

15

20

25

30

35



‘Water Services Entities Bill Part 2 c142

40

(M

2

41
(1

2

42
(D

Board appointment committee must prepare board appointment and
remuneration policy

The board appointment committee must prepare and maintain an appointment
and remuneration policy that provides for—

(a)  the collective or individual experience, qualifications, skills, or expertise
required of members of the water services entity’s board in addition to
those required by section 63(2); and

(b) a remuneration and expenses framework for members of the entity’s
board.

The regional representative group must—
(a)  review the policy prepared by the board appointment committee; and
(b)  if satisfied with the policy, approve it.

The regional representative group must, at least once every 3 years, review the

policy, and approve any amendments to it the group considers necessary or
desirable.

The regional representative group must copy to the board of the water services
entity every policy, or amended policy, as soon as practicable after it is
approved under this section.

The board of the water services entity must make every policy, or amended
policy, publicly available as soon as practicable after it is approved under this

section by publishing a copy on an Internet site maintained by, or on behalf of;
the entity in a format that is readily accessible.

Chairperson and deputy chairperson

Appointment of chairperson and deputy chairperson

Each regional representative group must elect or appoint, in accordance with
the constitution (see section 91(a)(x)),—

(a) 1 ofits regional representatives as chairperson of the group; and
(b) 1 ofits regional representatives as deputy chairperson of the group.

However, this section does not apply if the constitution provides that the group
has co-chairpersons and deputy co-chairpersons, in accordance with sec-
tion 42.

Co-chairpersons and deputy co-chairpersons

The constitution may provide that a regional representative group must elect or
appoint, in accordance with the constitution (see section 91(a)(x)),—

(a) 2 ofits regional representatives as co-chairpersons of the group; and

(b) 2 ofits regional representatives as deputy co-chairpersons of the group.
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If the constitution provides for, and requires, a regional representative group to
elect or appoint co-chairpersons and deputy co-chairpersons of the group,—

(a) 1 co-chairperson and 1 deputy co-chairperson must be elected or appoin-
ted by the group’s territorial authority representatives; and

(b) 1 co-chairperson and 1 deputy co-chairperson must be elected or appoin-
ted by the group’s mana whenua representatives; and

(c) references in legislation, other than this section, to the group’s chair-
person are taken to be references to both of its co-chairpersons; and

(d) references in legislation, other than this section, to the group’s deputy
chairperson are taken to be references to both of its deputy co-chairper-
sons.

Disputes

Disputes between regional representatives

This section applies if a dispute arises between regional representatives on a
matter that they are required under this Act to work together on, jointly
develop, or agree.

The regional representatives—
(a) may by agreement undertake a binding process of dispute resolution; but

(b) if they do not reach agreement on a binding process, must undertake a
non-binding process of dispute resolution.

Whether the regional representatives choose a binding process or a non-binding
process, each regional representative must—

(a) jointly appoint an arbitrator or a mediator; and

(b)  meet that regional representative’s own costs of the process (so they are
not met by the represented territorial authority or mana whenua).

If the dispute remains unresolved after a non-binding process has been under-
taken, the regional representatives may individually or jointly seek the assist-
ance of the Minister.

The Minister, with a view to assisting the regional representatives to resolve
the dispute, may—
(a)  appoint, and meet the costs of, a Crown facilitator:

(b)  direct the regional representatives to use a particular alternative dispute
resolution process for that purpose.

Compare: 1991 No 69 s 58S
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Official information

Application of Local Government Official Information and Meetings Act
1987 to regional representative group

Part 7 of the Local Government Official Information and Meetings Act 1987
applies to the regional representative group of a water services entity.

This section does not limit—

(a) section 55 (which relates to the application of Part 7 of that Act to a
regional advisory panel for the group); or

(aa) section 60(6) (which relates to the application of Part 7 of that Act to
the entity’s board); or

(b) section 61 (which relates to the application of Parts 1 to 6 of that Act
to the water services entity).

Subpart 5—Regional advisory panels
Establishment, role, and decision making of regional advisory panels

Establishment and membership of regional advisory panels

The constitution of a water services entity may establish 1 or more regional
advisory panels.

Each regional advisory panel must include an equal number of—
(a) territorial authority panel members; and

(b)  mana whenua panel members.

Role of regional advisory panel

The role of a regional advisory panel is to provide advice to a regional repre-
sentative group about that group’s performance or exercise of, or about how the
panel considers that group should perform or exercise, its duties, functions, or
powers (see section 28) in respect of, or otherwise affecting, a particular geo-
graphic area—

(a) inthe service area of the water services entity; and

(b)  for which the panel is responsible under the constitution (see sec-
tion 91 (f)(ii)).

For example, a regional advisory panel’s role includes providing advice by way
of input under—

(a) section 135(5) (statement of strategic and performance expectations):

(b) clause 9(2) of Schedule 3 (asset management plan):
(c) clause 15(2) of Schedule 3 (funding and pricing plan):
(d)

clause 21(2) of Schedule 3 (infrastructure strategy).
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Collective duty of regional advisory panel

A regional advisory panel for a regional representative group of a water ser-
vices entity must, in performing or exercising its duties, functions, and powers
under legislation, take into account—

(a) that the panel should, whenever reasonably practicable. perform or exer-
cise them wholly or mostly for the benefit of all consumers and com-
munities in the entity’s service area; and

(b) the diversity of the consumers and communities, and the diversity of the

consumers’ and communities’ interests, in that area; and

(c) the interests of present and future consumers and communities in that
area.

Compare: 2002 No 84 s 14

Decision making by regional advisory panel

Decisions made by a regional advisory panel for a regional representative
group of a water services entity must be made—

(a) by consensus if consensus can be reached by regional advisory panel
members taking all reasonably practicable steps to reach consensus in
accordance with a procedure, and within a time frame, specified in the
constitution; and

(b) in any other case, by 75% of the regional advisory panel members
present and voting.

Panel may regulate its own procedure if none specified

A regional advisory panel for a regional representative group of a water ser-
vices entity may regulate its own procedure for a matter if this Act and the con-
stitution do not specify a procedure for the matter.
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Appointment of regional advisory panel members

Method of appointing territorial authority panel members

The territorial authority owners of a water services entity may appoint territor-
ial authority panel members to a regional advisory panel in accordance with
section 45(2) and the constitution.

Method of appointing mana whenua panel members

Mana whenua whose rohe or takiwa is within the service area of a water ser-
vices entity may appoint mana whenua representatives to a regional advisory
panel in accordance with section 45(2) and the constitution.

Requirements before appointment as regional advisory panel member

Before a person is appointed as a regional advisory panel member, the person
must—

(a)  consent in writing to the appointment; and

(b) certify that they are not disqualified from being a regional representative
(see section 97); and

(c) disclose the nature and extent (including monetary value, if quantifiable)
of all interests that the person has at that time, or is likely to have, in
matters relating to the water services entity_(if the person is. or is to be,

interested, as defined in section 100. in those matters).

A disclosure under subsection (1)(c) must be made,—

(a) in the case of a proposed appointment as a territorial authority panel
member, to the entity’s territorial authority owners:

(b) in the case of a proposed appointment as a mana whenua panel member,
to the mana whenua whose rohe or takiwa is within the entity’s service
area.

As soon as practicable after becoming aware of a failure to comply with sub-
section (1)(c), the regional advisory panel must notify the monitor.

Compare: 2004 No 115 s 31
Chairperson and deputy chairperson

Appointment of chairperson and deputy chairperson

Each regional advisory panel must elect or appoint, in accordance with the con-
stitution (see section 91(f)(x)),—

(a) 1 ofits regional advisory panel members as chairperson of the panel; and

(b) 1 of its regional advisory panel members as deputy chairperson of the
panel.
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However, this section does not apply if the constitution provides for the panel
to have co-chairpersons and deputy co-chairpersons, in accordance with sec-
tion 54.

Co-chairpersons and deputy co-chairpersons

The constitution may provide that a regional advisory panel must elect or

appoint, in accordance with the constitution (see section 91(f)(x)),—

(a) 2 ofits regional advisory panel members as co-chairpersons of the panel;
and

(b) 2 of its regional advisory panel members as deputy co-chairpersons of
the panel.

If the constitution provides for, and requires, a regional advisory panel to elect

or appoint co-chairpersons and deputy co-chairpersons of the panel,—

(a) 1 co-chairperson and 1 deputy co-chairperson must be elected or appoin-
ted by the panel’s territorial authority panel members; and

(b) 1 co-chairperson and 1 deputy co-chairperson must be elected or appoin-
ted by the panel’s mana whenua panel members; and

(c) references in legislation, other than this section, to the panel’s chair-
person are taken to be references to both of its co-chairpersons; and

(d) references in legislation, other than this section, to the panel’s deputy
chairperson are taken to be references to both of its deputy co-chairper-
sons.

Official information

Application of Local Government Official Information and Meetings Act

1987 to regional representative-advisory panel

Part 7 of the Local Government Official Information and Meetings Act 1987
applies to a regional advisory panel for the regional representative group of a
water services entity.

This section does not limit—

(a) section 44 (which relates to the application of Part 7 of that Act to the
regional-respresentive representative group); or

(aa) section 60(6) (which relates to the application of Part 7 of that Act to

the entity’s board); or

(b) section 61 (which relates to the application of Parts 1 to 6 of that Act
to the water services entity).
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Subpart 6—Boards of water services entities

Role, membership, and accountability

Board’s role

The board is the governing body of a water services entity, with the authority,
in the entity’s name, to exercise the powers and perform the functions of the
entity.

All decisions relating to the operation of a water services entity must be made
by, or under the authority of, the board in accordance with this Act.

Compare: 2004 No 115 s 25

Membership of board

The board of a water services entity consists of no fewer than 6, and no more
than 10, members.

The board appointment committee must appoint board members who, collect-
ively, have knowledge of, and experience and expertise in relation to,—

(a)  performance monitoring and governance; and

(b) network infrastructure industries_(for example, water services network
infrastructure industries); and

(c) the principles of te Tiriti o Waitangi/the Treaty of Waitangi; and

(ca) public health; and
(cb) the environment: and

(d) perspectives of mana whenua, matauranga, tikanga, and te ao Maoris;
and

(e) perspectives of consumers and communities; and
(f)  perspectives of local government.

Chairperson and deputy chairperson

The board of a water services entity must have a chairperson and a deputy
chairperson appointed by the regional representative group, or by its board
appointment committee, in accordance with the constitution.

Accountability of board members to regional representative group

Board members must comply with—

(a)  the board’s collective duties (see sections 73 and 74); and

(b)  their individual duties as board members (see sections 75 to 79).

Board members of an entity are accountable to the entity’s regional representa-
tive group for performing their duties as board members.

Compare: 2004 No 115 s 26
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Obligation to hold specified meetings in public

Board must hold 2 public meetings each financial year

The board of a water services entity must hold at least 2 meetings during each
financial year that are open to members of the public (the public board meet-
ings).

At least 1 of the public board meetings must be held after 1 July each year for
the purpose of considering the entity’s performance under its statement of
intent in the previous financial year.

The board must—

(a)  give public notice of the details of the public meeting at least 1 month
before the meeting; and

(b) allocate a reasonable amount of time for members of the public attend-
ing a public board meeting to address the board in relation to the subject
matter of the meeting.

To the extent consistent with the requirements of this section, a public board
meeting is subject to the rules and requirements that normally apply to the
meetings of the board.

This section prevails in the event of any conflict between this section and the
rules and requirements that normally apply to meetings of the board.

Part 7 of the Local Government Official Information and Meetings Act 1987
applies to the board.

Official information

Application of Local Government Official Information and Meetings Act
1987 to water services entity

Parts 1 to 6 of the Local Government Official Information and Meetings Act
1987 apply to a water services entity-es-+H-the-entity-were-atoeat-authortty.
This section does not limit—

(a) section 44 (which relates to the application of Part 7 of that Act to the
entity’s regional representative group); or

(b) section 55 (which relates to the application of Part 7 of that Act to a
regional advisory panel for that regional representative group)s=; or

(c) section 60(6) (which relates to the application of Part 7 of that Act to
the entity’s board).

Appointment, removal, and conditions of board members

Method of appointing board members

Board members are appointed by a board appointment committee.
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The appointment must be made by written notice to the board member (with a
copy to the water services entity).

The notice must—

(a)  state the date on which the appointment takes effect, which must not be
earlier than the date on which the board member receives the notice; and

(b) state the term of the appointment.

Compare: 2004 No 115 s 28(2)

Criteria for appointments by board appointment committee

A board appointment committee must appoint board members under sec-
tion 62 in accordance with the criteria for board members and the process for
appointment under this Act (including the appointment and remuneration pol-
icy (if any) approved by the regional representative group under section 40).

The board appointment committee may only appoint a person who, in the com-

mittee’s opinion, has the appropriate knowledge, skills, and experience to assist
the water services entity to achieve its objectives and perform its functions.

In making an appointment, the board appointment committee must take into
account the desirability of promoting diversity in the membership of the board.
Compare: 2004 No 115 s 29

Requirements before appointment as board member

Before a person is appointed as a board member of a water services entity, the
person must—

(a)  consent in writing to the appointment; and

(b)  certify that they are not disqualified from being a board member (see
section 97); and

(c) disclose to the chairperson of the entity’s regional representative group
the nature and extent (including monetary value, if quantifiable) of all
interests that the person has at that time, or is likely to have, in matters
relating to the entity_(if the person is, or is to be, interested, as defined in

section 100. in those matters ).

The board of a water services entity must notify the chairperson of the entity’s
regional representative group of a failure to comply with subsection (1)(c) as
soon as practicable after becoming aware of the failure.

Compare: 2004 No 115 s 31

Term of office of board members

A board member holds office for 5 years or any shorter period stated in the
notice of appointment.

A board member may be reappointed.
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A board member continues in office despite the expiry of their term of office
until—

(a)  the board member is reappointed; or
(b)  the board member’s successor is appointed; or

(c)  the board appointment committee informs the board member by written
notice (with a copy to the water services entity) that the board member is
not to be reappointed and no successor is to be appointed at that time.

This section is subject to section 72.
Compare: 2004 No 115 s 32

Validity of board members’ acts

The acts of a person as a member, chairperson, or deputy chairperson of the
board are valid even if—

(a)  adefect existed in the appointment of the person; or
(b)  the person is or was disqualified from being a board member; or

(c) the occasion for the person acting, or for their appointment, had not
arisen or had ended.

Compare: 2004 No 115 s 34

Validity of appointments of board members

The appointment of a person as a member, chairperson, or deputy chairperson
of the board is not invalid only because a defect existed in the appointment of
the person.

This section does not apply to a defect in the qualifications for appointment of
a member, chairperson, or deputy chairperson (if any).

Compare: 2004 No 115 s 35(1) and (2)(a)

Removal of board members

The board appointment committee may, at any time for just cause, remove a
board member from office.

The removal must be made by written notice to the board member (with a copy
to the water services entity).

The notice must state—

(a)  the date on which the removal takes effect which must not be earlier than
the date on which the board member receives the notice; and

(b)  the reasons for the removal.

In this section, just cause includes misconduct, inability to perform the func-
tions of office, neglect of duty, and breach of any of the collective duties of the
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board or the individual duties of members (depending on the seriousness of the
breach).

Compare: 2004 No 115 ss 37, 39(1)—(3), 40

Process for removal

The board appointment committee may remove a board member with as little
formality and technicality, and as much expedition, as is permitted by—

(a)  the principles of natural justice; and

(b)  aproper consideration of the matter.
Compare: 2004 No 115 s 41(a) and (b)

No compensation for board member’s loss of office

A board member is not entitled to any compensation or other payment or bene-
fit relating to them ceasing, for any reason, to hold office as a board member.

Compare: 2004 No 115 s 43

Resignation of board members

A board member may resign from office by giving written notice to the board
appointment committee (with a copy to the water services entity) signed by the
board member.

The resignation is effective on receipt of the notice by the board appointment
committee or at any later time specified in the notice.

Compare: 2004 No 115 s 44

Board members ceasing to hold office

A board member ceases to hold office if the board member—

(a)  resigns in accordance with section 71; or

(b) is removed from office in accordance with section 68; or

(c)  becomes disqualified from being a member under section 97(2).
Compare: 2004 No 115 s 45

Collective duties of board
Board must act consistently with objectives, functions, operating

principles, and statement of intent

The board of a water services entity must ensure that the entity acts in a man-
ner consistent with its objectives, functions, operating principles, and current
statement of intent.

Compare: 2004 No 115 s 49

Collective duties relating to te Tiriti o0 Waitangi/the Treaty of Waitangi

The board of a water services entity must—
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(a)  ensure that the entity maintains systems and processes to ensure that, for
the purpose of carrying out its functions, the entity has the capacity and
capability to—

(i)  give effect to the principles of te Tiriti o Waitangi/the Treaty of
Waitangi; and
(1))  engage with, and understand perspectives of, mana whenua; and
(b)  maintain systems and processes for the continuing education of all board

members to gain knowledge of, and experience and expertise in relation
to, the principles of te Tiriti o Waitangi/the Treaty of Waitangi.

Individual duties of board members

Duty of board members to comply with relevant legislation

A board member of a water services entity must not contravene, or cause the
contravention of, or agree to the entity contravening, this Act or the Water Ser-
vices Act 2021.

Compare: 2004 No 115 s 53

Duty of board members to act with honesty and integrity

A board member of a water services entity must, when acting as a board mem-
ber, act with honesty and integrity.

Compare: 2004 No 115 s 54

Duty of board members to act in good faith and not at expense of water
services entity’s interests

A board member of a water services entity must, when acting as a board mem-
ber, act in good faith and not pursue their own interests at the expense of the
entity’s interests.

A board member of a water services entity commits an offence if the board
member performs or exercises a duty, function, or power of a board member of

the entity—
(@) in1 or both of the following ways:

(1)  other than in good faith:

(ii)  knowingly pursuing their own interests at the expense of the enti-
ty’s interests; and

(b) knowing that their performance or exercise of the duty, function, or
power will, or is likely to, cause the entity serious loss.

A person convicted of an offence against subsection (2) is liable to imprison-
ment for a term not exceeding 5 years or to a fine not exceeding $200,000.
Compare: 1993 No 105 ss 138A. 373(4); 2004 No 115 s 55

10

15

20

25

30

35



‘Water Services Entities Bill Part 2 cl 81

78

79

80
(D

2

3)

“)

)

81
(1)

Duty of board members to act with reasonable care, diligence, and skill

A board member of a water services entity must, when acting as a board mem-
ber, exercise the care, diligence, and skill that a reasonable person would exer-
cise in the same circumstances, taking into account (without limitation)—

(a)  the nature of the entity; and

(b)  the nature of the action.
Compare: 2004 No 115 s 56

Duty not to disclose information

A board member of a water services entity who has information in their cap-
acity as a board member that would not otherwise be available to them must
not disclose that information to any person or make use of, or act on, that infor-
mation, except—

(a) in the performance of the entity’s functions; or
(b)  asrequired or permitted by law; or

(c) in complying with the requirements for board members to disclose inter-
ests.

Compare: 2004 No 115 s 57(1)
Effect of non-compliance with duties

Accountability for collective board duties

The duties of the board and board members of a water services entity under
sections 73 and 74 (collective duties) are duties owed to the entity’s
regional representative group.

If a board does not comply with any of its collective duties, the board appoint-
ment committee may remove all or any of the board members from office.

However, subsection (2) does not apply to a board member if—

(a)  the board member did not know, and could not reasonably be expected to
know, that the duty was to be or was being breached; or

(b)  the board member took all reasonable steps in the circumstances to pre-
vent the duty being breached.

The taking of reasonable steps does not require a board member to apply to a
court for an order under section 84.

This section and section 81 do not affect any other ground for removing a
board member from office.

Compare: 2004 No 115 s 58(1)—(4), (7)

Board member’s liability for breach of collective duty

A board member of a water services entity is not liable for a breach of a col-
lective duty under this Act.
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However, subsection (1) does not limit section 80(2).
Subsection (1) does not affect—

(a)  anything else for which the board member may be liable under any other
Act or rule of law arising from the act or omission that constitutes the
breach; or

(b)  the right to apply for a court order under section 84.
Compare: 2004 No 115 s 58(5), (6), (8)

Accountability of board members for individual duties

The duties of the board members of a water services entity under sections 75
to 79 (individual duties) are duties owed to the entity and the entity’s regional
representative group.

If a board member does not comply with their individual duties, that board
member may be removed from office (subject to any requirements in sections
68 and 69 that are applicable to the board member).

A water services entity may bring an action against a board member for breach
of any individual duty.

This section and section 83 do not affect any other ground for removing a
board member from office.

Compare: 2004 No 115 s 59(1)—(3), (5)

Board member’s liability for breach of individual duty

A board member of a water services entity is not liable for a breach of an indi-
vidual duty under this Act except as provided in section 82(2) and (3).

Subsection (1)—

(a)  does not affect anything else for which the board member may be liable
under any other Act or rule of law arising from the act or omission that
constitutes the breach; or

(b)  the right to apply for a court order under section 84.
Compare: 2004 No 115 s 59(4), (6)

Court actions requiring or restraining board or board members
The Minister or a regional representative may apply to a court for an order—

(a)  restraining the board or a board member of a water services entity from
engaging in conduct that would contravene any requirement under this
Act; and

(b)  granting any consequential relief.
The court may make an order on the application subject to the following rules:
(a) an order may be made only if it is just and equitable to do so:

(b)  no order may be made in respect of conduct that has been completed.

10

15

20

25

30



‘Water Services Entities Bill Part 2 ¢l 86

3)

“)

85
(M

2

3)

86
(D

2

The court may, at any time before the final determination of an application
under this section, make as an interim order any order that it is empowered to
make as a final order.

This section is subject to section 115.
Compare: 2004 No 115 s 60(1), (3)(5)

Delegation

Board’s ability to delegate

The board of a water services entity may delegate any of the functions or
powers of the entity or the board, either generally or specifically, to any of the
following persons by resolution and written notice to the person or persons:

(a) aboard member:
(b)  the chief executive or any etheremployee of the entity:
(¢)  acommittee of the board:

(d) any class of persons comprising any of the persons listed in para-
graphs (a) to (c).

Subsection (1) does not apply to any functions or powers specified in this
Act as not being capable of delegation.

The board must not delegate the general power of delegation.
Compare: 2004 No 1155 73

Powers of delegate

A delegate to whom any functions or powers of a water services entity or its
board are delegated—

(a) may, unless the delegation provides otherwise, perform the function or
exercise the power in the same manner, subject to the same restrictions,
and with the same effect as if the delegate were the entity or the board;
and

(b)  may delegate the function or power only—
(i)  with the prior written consent of the board; and

(i1)  subject to the same restrictions, and with the same effect, as if the
subdelegate were the delegate.

A delegate who purports to perform a function or exercise a power under a
delegation—

(a) is, in the absence of proof to the contrary, presumed to do so in accord-
ance with the terms of that delegation; and

(b)  must produce evidence of their authority to do so, if reasonably reques-
ted to do so.

Compare: 2004 No 115 s 74
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Effect of delegation on water services entity or board
No delegation in accordance with this Act—

(a) affects or prevents the performance of any function or the exercise of
any power by a water services entity or its board; or

(b) affects the responsibility of the board for the actions of any delegate
acting under the delegation; or

(c) is affected by any change in the membership of the board, or of any
committee or class of persons, or by any change in a chief executive or
other employee.

Compare: 2004 No 115 s 75

Revocations of delegations

A delegation under section 85 may be revoked at will by—

(a)  resolution of the board and written notice to the delegate; or
(b)  any other method provided for in the delegation.

A delegation under section 86(1)(b) may be revoked at will by written notice
of the delegate to the subdelegate.

Compare: 2004 No 115s 76
Board procedure

Board may regulate its own procedure if none specified

The board may regulate its own procedure for a matter if this Act and the con-
stitution do not specify a procedure for the matter.

Subpart 7—Constitutions of water services entities

Entity must have constitution

Each water services entity must have a constitution that complies with the
requirements of this Act.

What constitution must contain

The constitution of a water services entity must provide for the following mat-
ters:

Composition of regional representative group

(a)  the composition of the regional representative group, including—

) whether—the—sretp—eonststs—e or—4—resional-—representats

(1)  the group’s number (which must be a whole number and an even

number) of regional representatives (see section 27(2) and (3));

and
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(b)
(ba)
(©

(d)

(i)

(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)

)

the procedures for the appointment of territorial authority repre-
sentatives to the group (see section 32), which must include pro-

cedures for ensuring that appointed representatives achieve equit-

able and reasonable representation of relevant metropolitan, pro-

vincial, and rural authorities; and

the procedures for the appointment of mana whenua representa-
tives to the group (see section 33); and

the requirements before appointment to the group, including dis-
closure of interests (see section 34); and

the procedures for the appointment of regional representatives to
the board appointment committee (see section 38); and

the composition of any other committees; and
the term of office of regional representatives; and
how a person ceases to be a regional representative; and

the process and grounds for removing regional representatives;
and

how the group’s chairperson and deputy chairperson are elected or
appointed or, if the constitution provides that the group has co-
chairpersons and deputy co-chairpersons, how they are elected or
appointed (see sections 41 and 42):

Procedures for regional representative group

how the group will perform or exercise its functions, powers, and duties:

procedures to enable or support effective decision making by the group:

arrangements and requirements for meetings of the group and of com-
mittees (including the board appointment committee) of the group,

including—

(1)  the intervals between meetings; and

(i1))  the information that must be presented at meetings; and

(iii) when minutes are required to be kept; and

(iv)  the manner of calling meetings; and

(v)  the time within which, and manner in which, notices of meetings
(including public meetings) and notices of motion must be noti-
fied; and

(vi) the quorum and procedure for meetings, including decision-mak-

ing procedures:

if the constitution provides for the group to have co-chairpersons and
deputy co-chairpersons (see section 42),—

(1)

the procedure, for a regional representative to disclose details of
an interest, required for the purposes of section 102(4)(c):
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(i)

(iii)

the procedure, for the board to notify a failure by a board member
to comply with section 101 or 105(1), and the acts affected,
required for the purposes of section 106(1)(b):

the procedure, for giving a permission for 1 or more regional rep-
resentatives, or regional representatives with a specified class of
interest, to do anything otherwise prohibited by section 105,
required for the purposes of section 107(5):

procedures and time frames for making decisions by consensus (see
section 30):

Composition of regional advisory panel

the composition of a regional advisory panel, including—

(1)
(i1)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)

)

the total number of regional advisory panel members (see sec-
tion 45(2)); and

the particular geographic area for which the panel is responsible
(see section 46); and

the procedures for the appointment of territorial authority panel
members to the panel (see section 50); and

the procedures for the appointment of mana whenua panel mem-
bers to the panel (see section 51); and

the requirements before appointment as a regional advisory panel
member, including disclosure of interests (see section 52); and

the composition of any committees; and
the term of office of regional advisory panel members; and
how a person ceases to be a regional advisory panel member; and

the process and grounds for removing regional advisory panel
members; and

how the panel’s chairperson and deputy chairperson are elected or
appointed or, if the constitution provides that the panel has co-
chairpersons and deputy co-chairpersons, how they are elected or
appointed (see sections 53 and 54):

Procedures for regional advisory panel

arrangements and requirements for meetings of a regional advisory panel
and of committees of the panel, including—

(1)

(i)
(1i1)
(iv)

the intervals between meetings; and
the information that must be presented at meetings; and
when minutes are required to be kept; and

the manner of calling meetings; and
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(h)

W)

(v)  the time within which, and manner in which, notices of meetings
(including public meetings) and notices of motion must be noti-
fied; and

(vi) the quorum and procedure for meetings, including decision-mak-
ing procedures:

if the constitution provides for the panel to have co-chairpersons and
deputy co-chairpersons (see section 54),—

(1)  the procedure, for a regional advisory panel member to disclose
details of an interest, required for the purposes of sec-
tion 103(4)(c):

(i1))  the procedure, for giving a permission for 1 or more regional
advisory panel members, or regional advisory panel members
with a specified class of interest, to do anything otherwise pro-
hibited by section 105, required for the purposes of sec-
tion 107(8):

procedures and time frames for making decisions by consensus (see

section 48):

Procedures for performing duty to provide funding for specified
remuneration, expenses, or costs

procedures for the entity to perform its duty under section 114(1) to
provide funding to its regional representative group and a regional
advisory panel for that group or, as the case requires, to its territorial
authority owners and to mana whenua, for the following remuneration,
expenses, Or Costs:

(i)  remuneration for, and reasonable expenses of,—
(A) regional representatives:
(B) regional advisory panel members:

(1)  reasonable administrative costs of each meeting of that group or
panel:

(i11)) reasonable costs of that group or panel performing or exercising
its duties, functions, or powers under this Act or the constitution:

(iv) reasonable costs related to that group or panel establishing or
operating committees:

(v)  reasonable costs of territorial authority owners and mana whenua
related to participating in appointment procedures for that group
or panel:

(vi) reasonable costs for that group or panel obtaining advice to enable
it to perform or exercise effectively its duties, functions, or
powers under this Act or the constitution:
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(n)

(via) reasonable costs of training, or capacity building, for that group or
panel:

(vii) other reasonable costs related to that group or panel performing or
exercising its duties, functions, or powers under this Act or the
constitution:

(viii) any unforeseen costs incurred with the prior approval of the board
of the entity:

Composition of board
the composition of the board, including—

(i)  the procedures for the appointment of board members by the
board appointment committee (see sections 62 and 63); and

(i1)  the requirements before appointment to the board, including dis-
closure of interests (see section 64); and

(iii)  the term of office of board members (see section 65); and
(iv) how a person ceases to be a board member (see section 72); and

(v)  how the chairperson and deputy chairperson of the board will be
appointed and their term of office:

Procedures for board

the procedures for the board, including—

(1)  the intervals between meetings; and

(i1))  the information that must be presented at meetings; and
(iii)) when minutes are required to be kept; and

(iv)  the manner of calling meetings; and

(v)  the time within which, and manner in which, notices of meetings
(including public meetings) and notices of motion must be noti-
fied; and

(vi) the quorum and procedure for meetings:

decision-making procedures, including any requirements relating to
voting or consensus decision- making:

Procedures for dispute resolution

procedures for dispute resolution (in addition to those in section 43(4)
and (5)), including procedures for resolving—

(i)  disputes within a regional representative group (that is, between
regional representatives); and

(i1)  disputes between the regional representative group and the board;
and

(i) disputes between parties that are able to appoint regional repre-
sentatives and that are disputes about appointment processes:
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Procedures for 1 or more meetings each year of territorial authority
owners

procedures for 1 or more meetings each year of territorial authority
owners (which must include, without limitation, procedures that ensure
that Part 7 of the Local Government Official Information and Meetings
Act 1987 applies to those meetings):

Procedures for reviewing, amending, or replacing the constitution

procedures for reviewing, amending, or replacing the constitution (see
sections 95 and 96).

Constitution may contain other matters not inconsistent with Act

The constitution of a water services entity may provide for any other matters
that are not inconsistent with this Act or any other legislation.

In particular, the constitution may provide for—

(2)

(b)

(c)

(d)

(e)

collective or individual experience, expertise, qualifications, or skills
required of a regional representative group, its committees, or its
regional representatives (in addition to those required by section 38(2)
for members of a board appointment committee):

collective or individual experience, expertise, qualifications, or skills
required of any regional advisory panel, its committees, or its members:

collective experience, qualifications, skills or expertise required of the
board (in addition to those required by section 57(2) for board mem-
bers):

additional reporting and monitoring requirements imposed on the board
by the regional representative group, over and above requirements in the
statement of strategic and performance expectations, statement of intent,
annual report, asset management plan, funding and pricing plan, and
infrastructure strategy:

reviews, done by the regional representative group, of the board’s per-
formance, including the intervals between those reviews.

Subsection (2) does not limit subsection (1).

Effect of constitution

A constitution of a water services entity has no effect to the extent that it
contravenes, or is inconsistent with, this Act or any other legislation.

The constitution cannot—

(a)

(b)

delegate or transfer duties, functions, or powers imposed or conferred by
this Act:

confer decision-making rights weighted by shares held by a territorial
authority owner for any matter:
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(c) confer on a territorial authority owner (in its capacity as a holder of
shares in a water services entity, or any other capacity), a regional repre-
sentative group, or a regional representative any right, title, or interest
(legal or equitable) in the assets, security, debts, or liabilities of a water
services entity (see also sections 15(3) and 166(1)(a)):

(d)  confer a power of direction contrary to section 115.
The constitution is binding, in accordance with its terms, as between—

(a) the regional representative group, its regional representatives, and its
committees; and

(b) the regional representative group, and the territorial authority owners
and mana whenua who, under this Act (see sections 32 and 33) and
the constitution, appoint and remove regional representatives; and

(c)  any regional advisory panel, its members, and its committees; and
(d)  the board, its members, and its committees.

Subsection (2) is subject to the rest of this Act (for example, to the board’s
ability under sections 85 to 88 to delegate the functions or powers of the
entity or the board).

First constitution of water services entity

The first constitution of a water services entity is the model constitution for the
entity set out in regulations.

But, when that model constitution is first amended or replaced under sec-
tion 95 or 96,—

(a)  that model constitution as so amended or replaced must set out all provi-
sions of the entity’s constitution (including any unchanged from that
model constitution); and

(b) the regulations setting out the model constitution for the entity are
revoked.

Process for amending or replacing constitution

A regional representative group may propose to amend the water services enti-
ty’s constitution or adopt a new constitution for the entity in the manner provi-
ded in this section.

A proposed amendment to the entity’s constitution or a proposed new constitu-
tion for the entity must be approved by the Minister before it is effective.

A draft constitution, or a proposed amendment to the entity’s constitution, must
be—

(a)  inwriting; and

(b) approved at a general meeting of the group by a resolution passed by a
75% majority of all of the group’s regional representatives; and
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(c)  otherwise proposed in accordance with the constitution.

The regional representative group must ensure that written notice of the draft
constitution or proposed amendment is-previded-te-the-Mintster—
(a) provided to the Minister; and

(b) published, for at least 20 working days. on an Internet site maintained
by, or on behalf of, the entity in a format that is readily accessible.

The Minister may, after that 20-working-day period, approve or reject the
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amendment or proposed new constitution.

If the Minister approves the amendment or proposed new constitution, the
amendment or replacement constitution is effective—

(a)  onthe day immediately after the date of that approval; or

(b) on a later date that is specified in the amendment or replacement, and
that is in accordance with the terms of the resolution of the group under
subsection (3)(b).

A proposed amendment to the entity’s constitution or a proposed new constitu-
tion for the entity has no effect if rejected by the Minister.

The constitution as amended or replaced under this section is secondary legis-
lation (see Part 3 of the Legislation Act 2019 for publication requirements).

For that Act, the regional representative group is, despite the Minister’s appro-
val, taken to be the maker of the constitution.

This section does not apply to an amendment of a type described in sec-
tion 96(1).
Minor or technical amendments

A regional representative group may, in the manner provided by the constitu-
tion, amend the water services entity’s constitution under this section if the
amendment—

(a)  has no more than a minor effect; or
(b)  corrects errors or makes similar technical alterations.

The regional representative group must, in accordance with the constitution,
ensure that written notice of the amendment is sent to the monitor.

If no objection from the monitor is received within 20 working days after the
date on which the notice is served (or any longer period specified in the entity’s
constitution), the regional representative group may make the amendment.

If the group makes the amendment, the amendment is effective—

(a) on the day immediately after the date on which the group makes the
amendment; or

(b)  on a later date that is specified in the amendment.
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The constitution as amended under this section is secondary legislation (see
Part 3 of the Legislation Act 2019 for publication requirements).

Subpart 8—General provisions relating to regional representatives,

regional advisory panel members, and board members

Qualifications

Qualifications of regional representatives, regional advisory panel
members, and board members

A natural person who is not disqualified by this section may be a regional rep-
resentative, a regional advisory panel member, or a board member of a water
services entity.

The following persons are disqualified from being a regional representative,
regional advisory panel member, or a board member:

(a)
(b)

(c)

(d)

(e)

®

a person who is an undischarged bankrupt:

a person who is prohibited from being a director or promoter of, or being
concerned or taking part in the management of, an incorporated or unin-
corporated body under the Companies Act 1993, or the Financial Mar-
kets Conduct Act 2013, or the Takeovers Act 1993:

a person who is subject to a property order under the Protection of Per-
sonal and Property Rights Act 1988:

a person in respect of whom a personal order has been made under the
Protection of Personal and Property Rights Act 1988 that reflects
adversely on the person’s—

(i)  competence to manage their own affairs in relation to their prop-
erty; or

(i)  capacity to make or to communicate decisions relating to any par-
ticular aspect or aspects of their personal care and welfare:

a person who has been convicted of an offence punishable by imprison-
ment for a term of 2 years or more, or who has been sentenced to impris-
onment for any other offence, unless that person has obtained a pardon,
served the sentence, or otherwise suffered the penalty imposed on the
person:

a member of Parliament.

The following persons are also disqualified from being a board member:

(2)
(b)
(c)

a regional representative:
a regional advisory panel member:
a member—

(i)  ofaterritorial authority; and
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(i1))  elected under section 19B or 19C of the Local Electoral Act 2001.
Compare: 2004 No 115 s 30

Reliance on information and advice

When regional representatives, regional advisory panel members, and
board members may rely on certain information and advice

A regional representative, regional advisory panel member, or board member,
of a water services entity may, when acting as a regional representative,
regional advisory panel member, or board member, rely on reports, statements,
financial data, and other information prepared or supplied, and on professional
or expert advice given, by any of the following persons:

(a) an employee of a water services entity whom the regional representative,
regional advisory panel member, or board member believes on reason-
able grounds to be reliable and competent in relation to the matters con-
cerned:

(b) a professional adviser or expert in relation to matters that the regional
representative, regional advisory panel member, or board member
believes on reasonable grounds to be within the person’s professional or
expert competence:

(c) any other regional representative, regional advisory panel member, or
board member or a committee on which the regional representative,
regional advisory panel member, or board member did not serve in rela-
tion to matters within the designated authority of the regional representa-
tive, regional advisory panel member, board member, or committee (as
applicable).

This section applies to a regional representative, regional advisory panel mem-
ber, or board member only if they—

(a) actin good faith; and

(b)  make proper inquiry if the need for inquiry is indicated by the circum-
stances; and

(c)  have no knowledge that the reliance is unwarranted.
Compare: 2004 No 115 s 61(1), (3)

Conflict of interest disclosure rules

Water services entity must keep interest registers for entity, regional
representative group, and regional advisory panel

A water services entity must keep a separate interest register for each of the
following:

(a) interests of board members:

(b) interests of regional representatives:
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(c) interests of regional advisory panel members.

When person is interested
A person is interested in a matter if the person—
(a) may derive a financial benefit from the matter; or

(b) is the spouse, civil union partner, de facto partner, child, or parent of a
person who may derive a financial benefit from the matter; or

(c) may have a financial interest in a person to whom the matter relates; or

(d) 1is a partner, director, officer, board member, or trustee of a person who
may have a financial interest in a person to whom the matter relates; or

(e) is otherwise directly or indirectly interested in the matter.
However, a person is not interested in a matter—

(a)  because the person receives an indemnity, insurance cover, remuner-
ation, or other benefits authorised under this Act or another Act; or

(b)  if their interest is so remote or insignificant that it cannot reasonably be
regarded as likely to influence them in carrying out their responsibilities
under this Act or another Act; or

(c)  only because they have past or current involvement in the relevant sec-
tor, industry, or practice.

In this section, matter means,—
(a) inrelation to a board member,—

(1)  a water services entity’s performance of its functions or exercise
of its powers; or

(il) an arrangement, agreement, or contract made or entered into, or
proposed to be entered into, by the entity:

(b) inrelation to a regional representative,—

(i)  a regional representative group’s performance of its functions or
exercise of its powers; or

(1)  a board appointment committee’s performance of its functions or
exercise of its powers:
(c) inrelation to a regional advisory panel member, a regional advisory pan-
el’s performance of its functions or exercise of its powers.
Compare: 2004 No 115 s 62

Obligation of board member to disclose interest

A board member who is interested in a matter relating to a water services entity
must disclose details of the interest in accordance with subsection (4) as
soon as practicable after the board member becomes aware that they are inter-
ested.
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A general notice of an interest in a matter relating to a water services entity, or
in a matter that may in future relate to the entity, that is disclosed in accordance
with subsection (4) is a standing disclosure of that interest for the purposes
of this section.

A standing disclosure ceases to have effect if the nature of the interest materi-
ally alters or the extent of the interest materially increases.

A board member must disclose details of an interest in the interests register
kept by the water services entity, and to—

(a)  the chairperson of the board or, if there is no chairperson or if the chair-
person is unavailable or interested, the deputy chairperson of the board;
or

(b)  the regional representative group, if there is neither a chairperson nor a
deputy chairperson of the board, or if both the chairperson and the
deputy chairperson of the board are unavailable or interested.

Compare: 2004 No 115 ss 63, 64

Obligation of regional representative to disclose interest

A regional representative who is interested in a matter relating to an entity’s
regional representative group must disclose details of the interest in accordance
with subsection (4) as soon as practicable after the member becomes aware
that they are interested.

A general notice of an interest in a matter relating to a regional representative
group, or in a matter that may in future relate to the group, that is disclosed in
accordance with subsection (4) is a standing disclosure of that interest for the
purposes of this section.

A standing disclosure ceases to have effect if the nature of the interest materi-
ally alters or the extent of the interest materially increases.

A regional representative must disclose details of an interest in the interests
register kept by the water services entity, and—

(a) to the chairperson of the regional representative group or, if there is no
chairperson or if the chairperson is unavailable or interested, the deputy
chairperson of the group; or

(b)  to the monitor, if there is neither a chairperson nor a deputy chairperson
of the regional representative group, or if both the chairperson and the
deputy chairperson of the group are unavailable or interested; or

(c) in accordance with the procedure specified for the purposes of this para-
graph in the constitution if it provides for the group to have co-chairper-
sons and deputy co-chairpersons (see sections 42 and 91(d)).

Compare: 2004 No 115 ss 63, 64
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Obligation of regional advisory panel member to disclose interest

A regional advisory panel member who is interested in a matter relating to a
regional advisory panel for an entity’s regional representative group must dis-
close details of the interest in accordance with subsection (4) as soon as
practicable after the member becomes aware that they are interested.

A general notice of an interest in a matter relating to a regional advisory panel,
or in a matter that may in future relate to the panel, that is disclosed in accord-
ance with subsection (4) is a standing disclosure of that interest for the pur-
poses of this section.

A standing disclosure ceases to have effect if the nature of the interest materi-
ally alters or the extent of the interest materially increases.

A regional advisory panel member must disclose details of an interest in the
interests register kept by the water services entity, and—

(a)  to the chairperson of the regional advisory panel or, if there is no chair-
person or if the chairperson is unavailable or interested, the deputy chair-
person of the panel; or

(b)  to the monitor, if there is neither a chairperson nor a deputy chairperson
of the regional advisory panel, or if both the chairperson and the deputy
chairperson of the panel are unavailable or interested; or

(c) in accordance with the procedure specified for the purposes of this para-
graph in the constitution if it provides for the panel to have co-chairper-
sons and deputy co-chairpersons (see sections 54 and 91(h)).

Compare: 2004 No 115 ss 63, 64

What must be disclosed
The details that must be disclosed under sections 101, 102, and 103 are—

(a)  the nature of the interest and the monetary value of the interest (if the
monetary value can be quantified); or

(b)  the nature and extent of the interest (if the monetary value cannot be
quantified).

Compare: 2004 No 115 s 65

Consequences of being interested in matter
Board member

A board member who is interested in a matter relating to a water services

entity—

(a)  must not vote or take part in any discussion or decision of the board or
otherwise participate in any activity of the entity that relates to the
matter; and

(b)  must not sign any document relating to the entry into a transaction or the
initiation of the matter; and
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(c) 1is to be disregarded for the purpose of forming a quorum for that part of
a meeting of the board during which a discussion or decision relating to
the matter occurs or is made.

Regional representative

A regional representative who is interested in a matter relating to a regional
representative group—

(a) must not vote or take part in any discussion or decision of the group or
otherwise participate in any activity of the group that relates to the
matter; and

(b)  is to be disregarded for the purpose of forming a quorum for that part of
a meeting of the group during which a discussion or decision relating to
the matter occurs or is made.

Regional advisory panel member

A regional advisory panel member who is interested in a matter relating to a
regional advisory panel—

(a) must not vote or take part in any discussion or decision of the panel or
otherwise participate in any activity of the panel that relates to the
matter; and

(b) s to be disregarded for the purpose of forming a quorum for that part of

a meeting of the panel during which a discussion or decision relating to
the matter occurs or is made.

Compare: 2004 No 115 s 66

Consequences of failing to disclose interest
Board

As soon as practicable after becoming aware of a failure by a board member to
comply with section 101 or 105(1), the board must notify the failure and the
acts affected—

(a)  to the chairperson of the regional representative group (if the constitu-
tion does not provide for the group to have co-chairpersons and deputy
co-chairpersons); or

(b) in accordance with the procedure specified for the purposes of this para-
graph in the constitution if it provides for the group to have co-chairper-
sons and deputy co-chairpersons (see sections 42 and 91(d)).

Regional representative group

The regional representative group must notify the monitor of a failure by a
regional representative to comply with section 102 or 105(2), and the acts
affected, as soon as practicable after becoming aware of the failure.
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Regional advisory panel

The regional advisory panel must notify the monitor of a failure by a regional
advisory panel member to comply with section 103 or 105(3), and the acts
affected, as soon as practicable after becoming aware of the failure.

Validity of act or matter

A failure to comply with section 101, 102, 103, or 105 does not affect the
validity of an act or a matter.

However, subsection (4) does not limit the right of any person to apply, in
accordance with law, for judicial review.

Compare: 2004 No 115 s 67

Permission to act despite being interested in matter
Board

The chairperson of the board may, by prior written notice to the board, permit 1
or more board members, or board members with a specified class of interest, to
do anything otherwise prohibited by section 105 if the chairperson is satis-
fied that it is in the public interest to do so.

The deputy chairperson (if any) of the board may give a permission if there is
no chairperson, or if the chairperson is unavailable or interested.

Regional representative group

The chairperson of a regional representative group may, by prior written notice
to the regional representative group, permit 1 or more regional representatives,
or regional representatives with a specified class of interest, to do anything
otherwise prohibited by section 105 if the co-chairperson is satisfied that it is
in the public interest to do so.

The deputy chairperson of a regional representative group may give a permis-
sion if there is no chairperson, or if the chairperson is unavailable or interested.

Despite subsections (3) and (4), if the constitution provides for the group to
have co-chairpersons and deputy co-chairpersons (see section 42), a permis-
sion may be given only in accordance with the procedure specified, for the pur-
poses of this subsection, in the constitution (see section 91(d)).

Regional advisory panel

The chairperson of a regional advisory panel may, by prior written notice to the
regional advisory panel, permit 1 or more regional advisory panel members, or
regional advisory panel members with a specified class of interest, to do any-
thing otherwise prohibited by section 105 if the co-chairperson is satisfied
that it is in the public interest to do so.

The deputy chairperson of a regional advisory panel may give a permission if
there is no chairperson, or if the chairperson is unavailable or interested.
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Despite subsections (6) and (7), if the constitution provides for the panel to
have co-chairpersons and deputy co-chairpersons (see section 53), a permis-
sion may be given only in accordance with the procedure specified, for the pur-
poses of this subsection, in the constitution (see section 91(h)).

Permission

A permission may state conditions that the board member, regional representa-
tive, or regional advisory panel member must comply with.

A permission may be amended or revoked in the same way as it may be given.
Compare: 2004 No 115 s 68(1)—(5)

Permission must be disclosed in annual report

The water services entity must disclose an interest to which a permission under
section 107 relates in its annual report, together with a statement of who gave
the permission and any conditions or amendments to, or revocation of, the per-
mission.

Compare: 2004 No 115 s 68(6)

Entity may avoid certain acts done in breach of conflict of interest rules

A water services entity may avoid a natural person act done by the entity in
respect of which a board member was in breach of section 105.

However, the act of a board member—

(a) may be avoided only within 3 months of the affected act being noti-
fied—

(1)  to the chairperson of the regional representative group, under sec-
tion 101)(a); or

(i1))  under section 106(1)(b), and in accordance with the procedure
specified, for the purposes of section 106(1)(b), in the constitu-
tion; and

(b)  cannot be avoided if the entity receives fair value in respect of the act.

An act in which a board member is interested can be avoided on the ground of
the board member’s interest only in accordance with this section.

Compare: 2004 No 115 s 69

What is fair value

A water services entity is presumed to receive fair value in respect of an act
that is done by the entity in the ordinary course of its business and on usual
terms and conditions.

Whether a water services entity receives fair value in respect of an act must be
determined on the basis of the information known to the entity and to the inter-
ested board member at the time the act is done.

Compare: 2004 No 115 s 70
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Onus of proving fair value

A person who is seeking to prevent an act from being avoided, and who knew,
or ought reasonably to have known, of the board member’s interest at the time
the act was done, has the onus of establishing fair value.

In any other case, a water services entity has the onus of establishing that it did
not receive fair value.

Compare: 2004 No 115 s 71

Effect of avoidance on third parties

The avoidance of an act under section 109 does not affect the title or interest
of a person to or in property that the person has acquired if the property was
acquired—

(a)  from a person other than the water services entity; and
(b)  for valuable consideration; and

(c)  without knowledge of the circumstances of the act under which the per-
son referred to in paragraph (a) acquired the property from the entity.

Compare: 2004 No 115s 72
Vacancies in membership

Vacancies in membership of board, regional representative group, or
regional advisory panel

The powers and functions of a water services entity are not affected by any
vacancy in the membership of—

(a) its board; or
(b) its regional representative group; or
(c) aregional advisory panel for that group.

The powers and functions of a water services entity’s regional representative
group are not affected by any vacancy in the membership of—

(a)  the entity’s board; or
(b)  the regional representative group; or
(c) aregional advisory panel for that group.

The powers and functions of a regional advisory panel for the regional repre-
sentative group of a water services entity are not affected by any vacancy in the
membership of—

(a)  the regional advisory panel; or
(b)  the regional representative group; or

(c) the entity’s board.
Compare: 2004 No 115 s 77
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Duties to provide funding and information

Duties to provide funding and information
Duty to provide funding for remuneration, expenses, or costs

A water services entity must provide funding to its regional representative
group and a regional advisory panel for that group or, as the case requires, to its
territorial authority owners and to mana whenua, for the remuneration,
expenses, or costs specified in section 91(j).

Duty to provide information

A water services entity must provide information that the entity holds if that
information is required—

(a) by any territorial authority owner, any mana whenua in the service area,
the entity’s regional representative group, or a regional advisory panel
for that group; and

(b)  to help the territorial authority owner, mana whenua, group, or panel per-
form or exercise its duties, functions, or powers under this Act.

But personal information within the meaning of the Privacy Act 2020 may be
provided under subsection (2) only in accordance with that Act.

Part 3
Operation of water services entities

Independence of water services entities

Safeguarding independence of water services entities

The Minister, a territorial authority owner, a regional representative, or a
regional representative group cannot direct a water services entity or a board
member or an employee of a water services entity—

(a)  in relation to the performance or exercise of a duty, function, or power
under this Act; or

(b)  to require the performance or non-performance of a particular act, or the
bringing about of a particular result, in respect of a particular person or
persons.

This section applies to all Government policy statements and statements of

strategic and performance expectations issued under this Act.

This section also prevents a constitution of a water services entity from confer-
ring a power of direction that would contravene this section.

However, nothing in this section affects the performance or exercise of a terri-

torial authority’s regulatory duties. functions. or powers under legislation other
than this Act.

Compare: 2004 No 115 s 113
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A water services entity must continue to provide water services and maintain
its capacity to perform or exercise its duties, functions, or powers under this

Act.

In order to perform or exercise its duties, functions, or powers under this Act, a
water services entity must not do any of the following:

(a)
(b)

(c)

use water services assets-infrastructure as security for any purpose:

divest its ownership or other interest in any water services except in
accordance with Schedule 4:

lose control of, sell, or otherwise dispose of, the significant infrastruc-
ture necessary for providing water services in its service area except—

(i)  in accordance with Schedule 4; or

(i)  if, in doing so, the entity retains its capacity to perform or exercise
its duties, functions, or powers.

In this section,—

significant infrastructure means any of the following:

(2)

(b)

water services assets-infrastructure that—

(1)  ere-is owned emd-or operated by a water services entity for the

purposes of delvermre-the delivery of water services to consumers
or communities in any part of the entity’s service area; and

(i)  a water services entity needs to retain to—
(A) maintain its capacity to achieve its objectives; or
(B) perform or exercise its duties, functions, or powers; or

(C) promote an outcome that the entity has identified as import-
ant to the current or future well-being of consumers or com-
munities in the entity’s service area; and

infrastructure that is identified by the water services entity as being
material to its operations and that is included in the entity’s current state-
ment of intent,

Compare: 2002 No 84 s 130(2), (3)(a), (b), (c)
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Contracting out of water services

Contracts relating to provision of water services

Despite section 116, a water services entity may enter into a contract for any
aspect of the operation of all or part of water services for a term not longer than
35-15 years.

If a water services entity enters into a contract under subsection (1), it
must—

(a)  continue to be legally responsible for providing the water services; and

(b)  maintain ownership of the infrastructure and assets relating to the water
services; and

(c) retain control over—
(i)  the pricing of water services; and
(i)  developing policy related to the delivery of water services.

This section does not prevent a water services entity from entering into a con-
tract with 1 or more other water services entities if the purpose of the contract
relates solely to water services.

Compare: 2002 No 84, s 136

Joint arrangements for purpose of providing water services

Section 116 does not prevent a water services entity from entering into, for
the purpose of providing water services, a joint arrangement or joint water ser-
vices entity arrangement for a term not longer than 35-15 years (except a con-
cession or other franchise agreement relating to the provision of the water ser-
vices or any aspect of the water services).

Before a water services entity enters into a joint arrangement or joint water ser-
vices entity arrangement, it must have engaged in accordance with sec-

tion 202 in relation to the arrangement with the following:
(a) the territorial authority owners in whose district services will be deliv-
ered, or other arrangements made, as part of the arrangement; and

(b)  the consumers and communities, and mana whenua, in the entity’s ser-

vice area; and

(c) any other interested persons that the board considers appropriate.

If a water services entity enters into a joint arrangement under subsec-
tion (1), it must—

(a)  continue to be legally responsible for providing the water services; and
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(b)  retain control over—
(i)  the pricing of water services; and
(i)  developing policy related to water services; and

(c) after the end of the joint arrangement, retain ownership of all the infra-
structure associated with the water services, whether or not the infra-
structure was—

(1)  provided by the water services entity at the beginning of the joint
arrangement; or

(i)  developed or purchased during the joint arrangement; and

(d) not sell or transfer ownership of any existing infrastructure associated
with the water services, unless the water services entity reasonably
believes that the sale is—

(i)  incidental to the joint arrangement; and
(i1)  desirable for the success of the joint arrangement.
In this section,—

concession or other franchise agreement means an agreement under which a
person other than a water services entity is entitled to receive a payment from
any person other than the water services entity for the supply of the water ser-
vices

joint arrangement means an arrangement entered into by 1 or more water ser-
vices entities with 1 or more bodies that are not water services entities for the
purpose of providing water services or any aspect of a water service

joint water services entity arrangement means an arrangement entered into
by 2 or more water services entities for the purpose of providing water services
or any aspect of a water service.

Compare: 2002 No 84 ss 136, 137
Employees of water services entities

Employment of chief executive
A chief executive of a water services entity is appointed by the entity’s board.

The terms and conditions of employment of a chief executive must be agreed
between the board and the chief executive.

When considering the terms and conditions of a chief executive, the board
must have regard to all of the following (among any other relevant factors):

(a) the legal, commercial, and operational context of the entity:
(b)  the person’s knowledge, skills, experience, and performance:
(c)  the public interest in prudent stewardship of public resources:

(d) relevant market information.
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A failure to comply with this section does not invalidate the acts of a chief
executive of a water services entity.

Compare: 2004 No 115 s 117

Water services entity to be good employer
A water services entity must, if it employs employees,—

(a) operate a personnel policy that complies with the principle of being a
good employer; and

(b) make the policy (including the equal employment opportunities pro-
gramme) available to its employees; and

(c)  ensure its compliance with the policy (including its equal employment
opportunities programme) and report in its annual report on the extent of
its compliance.

For the purposes of this section, a good employer is an employer who operates
a personnel policy that contains provisions generally accepted as necessary for
the fair and proper treatment of employees in all aspects of their employment,
including provisions requiring—

(a)  good and safe working conditions; and
(b) an equal employment opportunities programme; and
(c)  the impartial selection of suitably qualified persons for appointment; and
(d)  recognition of—

(1)  the aims and aspirations of Maori; and

(i1))  the employment requirements of Maori; and

(iii)) the need for involvement of Maori as employees of the entity; and
(e)  opportunities for enhancing the abilities of individual employees; and

(f)  recognition of the aims and aspirations, employment requirements, and
cultural differences of ethnic or minority groups; and

(g) recognition of the employment requirements of women; and

(h)  recognition of the employment requirements of persons with disabil-
ities=; and

(1)  recognition of the importance of achieving pay equity between female
and male employees; and

(1)  recognition of the importance of decisions about remuneration being free
from bias including, but not limited to, gender bias.

For the purposes of this section, an equal employment opportunities pro-
gramme means a programme that is aimed at identifying and eliminating all
aspects of policies, procedures, and other institutional barriers that cause or
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perpetuate, or tend to cause or perpetuate, inequality in respect of the employ-
ment of any persons or group of persons.

Compare: 2004 No 1155 118
Protections from liability

Definitions for protections from liability

In sections 122 to 126,—

board member—

(a) means a member of the board appointed under section 57; and

(b) includes a board member who is a board member at any time after the
commencement of this section but who ceases to be a board member

effect insurance includes to pay, whether directly or indirectly, the costs of the
insurance

employee, in relation to a water services entity,—

(a) includes the chief executive of the entity other than for the process of
determining terms and conditions under section 119; and

(b) includes a person who is an employee at any time after the commence-
ment of this section but who ceases to be an employee

entity’s functions includes any function that an Act confers separately on a
board member or employee of the entity

excluded act or omission means an act or omission by the board member or
employee in good faith and in performance or intended performance of the
entity’s functions

indemnify includes to relieve or excuse from liability, whether before or after
the liability arises, and indemnity has a corresponding meaning.

Compare: 2004 No 115 s 126
Protections for board members and employees from liabilities of water
services entity

A board member or an employee of a water services entity is not liable for any
liability of the entity by reason only of being a board member or an employee.

Compare: 2004 No 115 s 120

Immunity from civil liability

A board member of a water services entity is not liable, in respect of an exclu-
ded act or omission,—

(a) to the entity, unless the excluded act or omission is also a breach of an
individual duty under any of sections 75 to 79:

(b)  to any other person.
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An employee of a water services entity is not liable to any person in respect of
an excluded act or omission.

Nothing in this section affects—
(a)  the making of an order under section 84:
(b)  the liability of any person that is not a civil liability:

(c) the right of any person to apply, in accordance with the law, for judicial
review.

Compare: 2004 No 115 s 121

Indemnities in relation to excluded act or omission

A water services entity may only indemnify a board member or an employee in
respect of an excluded act or omission (including costs incurred in defending or
settling any claim or proceeding relating to that excluded act or omission).

Compare: 2004 No 115 s 122

Insurance for liability of board member or employee

A water services entity may effect insurance cover for a board member or an
employee of the entity in relation to their acts or omissions, except an act or
omission that is—

(a) in bad faith; or

(b)  not in the performance or intended performance of the entity’s functions.
Compare: 2004 No 115 s 123

Breach of indemnity and insurance limits

A board member or an employee who is indemnified or insured by a water ser-
vices entity in breach of this Act must repay to the entity the cost of providing
or effecting that indemnity or insurance cover, to the extent that the indemnity
or insurance cover exceeds that which could have been provided or effected
under this Act.

The water services entity may recover the amount as a debt due in a court of
competent jurisdiction.

Compare: 2004 No 115 s 125
Dealings with third parties by water services entities

Method of contracting

A contract or other enforceable obligation may be entered into by a water ser-
vices entity as provided in this section.

An obligation that, if entered into by an individual, is required to be by deed
may be entered into on behalf of a water services entity in writing, signed
under the name of the entity, by 2 or more of its board members.

69

10

15

20

25

30

35



Part 3 ¢l 128 ‘Water Services Entities Bill

3)

“)

)

128
(D

128A

70

An obligation that, if entered into by an individual, is required to be in writing
may be entered into on behalf of a water services entity in writing by a person
acting under the entity’s express or implied authority.

An obligation that, if entered into by an individual, is not required to be in writ-
ing may be entered into on behalf of a water services entity in writing or orally
by a person acting under the entity’s express or implied authority.

This section applies to a contract or other obligation—
(a)  whether or not that obligation was entered into in New Zealand; and

(b)  whether or not the law governing that obligation is the law of New Zea-
land.

Compare: 2004 No 115 s 127

Address for service and location of head office

The address for service in respect of a water services entity is the address of the
head office of the entity.

The head office of a water services entity must be located within its service
area.

Compare: 2004 No 115 s 130

Part 4
Financial and accountability matters

Subpart ] AA—Outline of Part
Outline of Part (financial and accountability matters)

Planning, performance, and reporting continuous, and integrated with
engagement

Subparts 1 to 4 provide for a cycle of planning, performance, and reporting
that is continuous, and that is integrated with engagement requirements

(see sections 202 to 205).

Government policy statement on water services

Subpart 1 is about a Government policy statement on water services that—

(a) states the Government’s overall direction and priorities for water ser-

vices; and

(b) informs and guides agencies involved in, and the activities necessary or
desirable for, water services.

Statement of strategic and performance expectations

Subpart 2 is about a regional representative group’s statement of strategic and
performance expectations that—
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(a) states the regional representative group’s objectives and priorities for
water services in the entity’s service area; and

(b) informs and guides the decisions and actions of the board of the entity.

Te Mana o te Wai statement for water services

Subpart 3 is about a Te Mana o te Wai statement for water services provided
to a water services entity by mana whenua. The entity must prepare, in accord-
ance with engagement requirements (see sections 202 to 205). a response to

the statement. That response must include a plan that sets out how the entity
intends to give effect to Te Mana o te Wai, to the extent that it applies to the

entity’s duties, functions, and powers.
Reporting obligations

Subpart 4 provides for reporting obligations of a water services entity,
through the following documents which, except for an annual report, are

also prepared in accordance with engagement requirements (see sections 202

to 205).

(a)  astatement of intent:

(b)  an asset management plan:
(c) afunding and pricing plan:
(d) aninfrastructure plan:

(e) an annual report.

Financial management and independence, accounting, and borrowing

Subpart 5 provides further for financial management and independence.
Subpart 6 contains provisions about accounting records.

Subpart 7 contains provisions about borrowing.

Status of outline

This outline is only a guide to this Part’s general scheme and effect.

Subpart I—Government policy statement on water services

Minister may issue Government policy statement on water services
The Minister may issue a Government policy statement on water services.

The Minister must review a Government policy statement no later than 3 years
after the date on which it is issued and subseeguenthy—later at intervals of no
more than 3 years after the most recent review.

A Government policy statement may be issued under subsection (1) if—

(a) the Government policy statement is consistent with the objectives of
water services entities under section 11; and

(b)  the Minister has complied with section 131(b).
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A Government policy statement issued under this section is secondary legis-
lation (see Part 3 of the Legislation Act 2019 for publication requirements).

Compare: 2019 No 50 s 22

Purpose and content of Government policy statement
The purpose of a Government policy statement is to—

(a)  state the Government’s overall direction and priorities for water services;
and

(b) inform and guide agencies involved in, and the activities necessary or
desirable for, water services.

A Government policy statement must include the following:

(a) the Government’s overall direction for water services, which must
include a multi-decade outlook:

(b)  the Government’s priorities for water services:

(c) how the Government expects other agencies to support that direction and
those priorities:

(d) the Government’s expectations in relation to Maori interests, partnering
with mana whenua, and giving effect to Te Mana o te Wai:

(e) how the Government expects water services entities to take into account
the well-being of consumers and communities.

A Government policy statement may also include—

(a) the Government’s expectations in relation to the contribution of water
services entities to the outcomes sought by the Government in the fol-
lowing areas:

(i)  public health:
(1))  the environment:

(ii1) planning processes, growth, and housing and urban development:

(iv) climate change mitigation and adaptation:
(v)  water security:
(vi) resilience to natural hazards:

(vii) local procurement, employment, joint arrangements. and joint
water services entity arrangements:

(b)  any other matters the Minister considers relevant.
Compare: 2019 No 50 s 23

Preparation or review of Government policy statement

When preparing or reviewing a Government policy statement, the Minister
must—
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(a)  Dbe satisfied that it promotes a water services system that contributes to
the current and future well-being of New Zealanders; and

(b) eemsukengage in accordance with section 202 in relation to the prepar-
ation or review of the Government policy statement with—

(i)  the water services entities; and

(1)  the regional representative group of each water services entity;
and

(iii)) Taumata Arowai—the Water Services Regulator; and

(iv) other persons, and representative groups of persons, who have an
interest in water services in New Zealand.

Compare: 2019 No 50 s 24

Water services entities to give effect to Government policy statement

A water services entity must give effect to any Government policy statement

(as that term is defined in section 6) when performing its functions.

Compare: 2019 No 50 s 26

Amending Government policy statement
The Minister may amend a Government policy statement at any time.

Sections 131 and 134 (which relate to the preparation and availability of a
Government policy statement)—

(a) apply with the necessary modifications to an amendment to the Govern-
ment policy statement; but

(b)  do not apply if the amendment to the Government policy statement is not
significant.

Compare: 2019 No 50 s 29

Obligation to publish and present Government policy statement

As soon as practicable after issuing a Government policy statement, the Minis-
ter must—

(a) present a copy to the House of Representatives; and
(b) arrange for a copy to be given to each water services entity.

The department must make the Government policy statement publicly available
as soon as practicable after it is issued by publishing a copy on an Internet site
maintained by, or on behalf of, the department in a format that is readily acces-
sible.

Compare: 2019 No 50 s 28
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Subpart 2—Regional representative group’s
statement of strategic and performance expectations

Regional representative group must issue and review, and may replace,
statement of strategic and performance expectations

The regional representative group of a water services entity must issue a state-
ment of strategic and performance expectations for the entity.

The regional representative group must, at least once during every year after
the year in which a statement of strategic and performance expectations is
issued, review the statement.

The regional representative group may, following a review, issue a new state-
ment of strategic and performance expectations that replaces the statement of
strategic and performance expectations that was reviewed, in which case, the
reviewed statement expires when it is replaced.

A statement of strategic and performance expectations must relate to at least
10 financial years.

Before issuing a statement or new statement, the regional representative group
must seek, and consider, input from any regional advisory panel for the

group—

on the statement or new statement:; and

(a)
(b) in_respect of, or otherwise affecting, a particular geographic area for
which the panel is responsible under the constitution (see sec-

tion 91(f)(ii)).

Purpose and content of statement of strategic and performance
expectations

The purpose of a statement of strategic and performance expectations for a
water services entity is to—

(a) state the regional representative group’s objectives and priorities for
water services in the entity’s service area; and

(b)  inform and guide the decisions and actions of the board of the entity.

A statement of strategic and performance expectations for a water services
entity must—

(a) include the following matters:

(i)  the regional representative group’s expectations and strategic pri-
orities for the entity:

(i1))  the outcomes the group expects to be achieved through the deliv-
ery of water services by the entity:
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(ii1)) how the group expects the water services entity to meet its object-
ives, perform or exercise its duties, functions and powers, and
comply with its operating principles:

(iv) how the group expects the water services entity to give effect to

Te Mana o te Wali, to the extent that Te Mana o te Wai applies to
the entity’s duties, functions, and powers; and

(b)  require the entity to give effect to the objective under section 11(a) of
delivering water services and related infrastructure in an efficient and
financially sustainable manner=;_ and

(c) consider the needs and concerns of consumers and communities, as
articulated in the latest consumer engagement stocktake under sec-
tion 204.

A matter under subsection (2)(a) must not be inconsistent with the direction
and priorities for water services in the Government policy statement (if any)
issued under section 129.

Water services entity to give effect to statement of strategic and
performance expectations

The board of a water services entity must give effect to the statement of strate-
gic and performance expectations for the entity when performing its functions.
Compare: 2019 No 50 s 26

Obligation to publish statement of strategic and performance expectations

The regional representative group of a water services entity must provide a
copy of a statement of strategic and performance expectations to the board of
the entity as soon as practicable after issuing it.

The board must make the statement of strategic and performance expectations
publicly available as soon as practicable after it is issued by publishing a copy
on an Internet site maintained by, or on behalf of, the entity in a format that is
readily accessible.

Obligation of regional representative group to review board performance

The regional representative group of a water services entity must annually
review the performance of the board in giving effect to the statement of strate-
gic and performance expectations.

Subpart 3—Te Mana o te Wai statements for water services

Mana whenua may provide Te Mana o te Wai statements for water
services
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A Te Mana o te Wai statement for water services may be provided to a water
services entity by mana whenua—

(a)  whose rohe or takiwa includes a water body in the service area; or

(b)  whose interests in the service area are recognised in a Treaty settlement
Act.

A Te Mana o te Wai statement for water services provided under subsec-
tion (1) may—

(a)  be provided by an individual iwi or hapi, or by a group of iwi or hapi:
(b) relate to 1 freshwater body, or to multiple freshwater bodies.

Mana whenua who have provided a Te Mana o te Wai statement for water ser-
vices under subsection (1)—

(a) may review the statement at any time; and

(b) following a review, may provide a new statement that replaces the state-
ment that was reviewed, in which case, the reviewed statement expires
when it is replaced.

A statement provided under subsection (1) or (3)(b) expires after 10 years.

Water services entity must respond to Te Mana o te Wai statement for
water services

As soon as practicable after receiving a Te Mana o te Wai statement for water
services under section 140, the board of a water services entity must—

(a) acknowledge receipt of the statement; and

(b)  engage with the mana whenua who provided the statement in accordance
with section 202 in relation to the preparation of a response to the Te
Mana o te Wai statement for water services.

A response to a Te Mana o te Wai statement for water services must include a
plan that sets out how the water services entity intends (consistent with, and
without limiting, section 4(1)(b)) to give effect to Te Mana o te Wali, to the
extent that it applies to the entity’s duties, functions, and powers.

Obligation to publish response to Te Mana o te Wai statement for water
services

The board of a water services entity must make its response to a Te Mana o te
Wai statement for water services publicly available by publishing a copy on an
Internet site maintained by, or on behalf of, the entity in a format that is readily
accessible—

(a)  assoon as practicable after issuing the response; and

(b) in any event, within 2 years after receiving the statement to which it
relates.
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Forecasting assumptions and risks

142A Forecasting assumptions and risks to be identified

@
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This section applies to a reporting obligations document that must—
(a)  be prepared under this subpart; and

(b) include forecast financial statements.

The document must identify clearly—

(a)  all significant forecasting assumptions and risks underlying the financial
estimates:

(b) in particular the following assumptions on which the financial estimates
are based:

(1)  the entity’s assumptions about the life cycle of significant assets;
and

(ii) the entity’s assumptions about sources of funds for the future
replacement of significant assets:

(c) for significant forecasting assumptions and risks that involve a high level
of uncertainty,—

(1) the fact of that uncertainty: and
(i1) an estimate of the potential effects of that uncertainty on the esti-
mates provided in the document.
Compare: 2002 No 84 Sch 10, ¢l 17

Planning: statement of intent

Purpose of statement of intent

The purpose of a statement of intent is to promote the public accountability of a
water services entity by—

(a)  setting out the entity’s strategic intentions; and

(b) providing a base against which the water services entity’s actual per-
formance can later be assessed.

Compare: 2004 No 115 s 138

Board must prepare statement of intent

The board of a water services entity must provide to the regional representative
group a statement of intent that complies with this section and section 145.

The board must provide a statement of intent annually.
A statement of intent must—

(a)  relate to at least the following 3-10 financial years; and
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(b)  be prepared in accordance with Part 1 of Schedule 3.

A statement of intent must contain a report from the Auditor-General on—

(a)  whether the statement gives effect to its purpose stated in section 143;
and

(b)  whether the statement provides a reasonable basis for long term integra-
ted planning and accountability; and

(c) the reasonableness of assumptions, and information, underlying the fore-
casts information provided in the statement; and

(d)  whether required disclosures have been made.

A statement of intent must also describe the significant longer-term issues,
risks. and challenges, that the entity may face over a 30-year period, consistent

with the entity’s infrastructure strategy adopted under section 153.
A statement of intent must include the information in section 145(2)(e) and

(3)(a) and (c)—

(a) in detail for each of the first 3 financial years covered by the statement;
and

(b) in outline for each of the later financial years covered by the statement.

Content of statement of intent
Strategic elements

A statement of intent for a water services entity must, for the period to which it
relates, set out—

(a) how the entity intends to meet its objectives, perform or exercise its
duties, functions, and powers, and comply with its operating principles;
and

(b)  the outcomes the board expects to achieve through the delivery of water
services; and

(c)  how the entity intends to give effect to—

(i)  the expectations, strategic priorities, and outcomes outlined in the
statement of strategic and performance expectations for the entity;
and

(i)  the direction and priorities in the Government policy statements;
and

(d) how the statement relates to engagement requirements and will respond
to or reflect the results of engagement; and

(e) an explanation of how the proposals in the statement are linked to the

matters raised in, and the findings from, consumer engagement stock-
takes.
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Operational elements

A statement of intent for a water services entity must, for the period to which it
relates, set out—

(a) the nature and scope of the activities the entity proposes to undertake;
and

(b)  significant work that the entity proposes to undertake; and

(c) any actions the entity intends to take (consistent with its plan under sec-
tion 141(2)) relating to water services as part of its response to a Te
Mana o te Wai statement for water services; and

(d)  how the entity proposes to approach consumer and community engage-
ment; and

(e) a forecast statement of service delivery performance for water supply,
wastewater, and stormwater services, including non-financial perform-
ance measures and targets about the quality of the services to be deliv-
ered.

Financial elements
A statement of intent must also include—

(a)  the forecast financial statements for each financial year in the period to
which the statement of intent relates; and

(b) the financial statements for the financial year immediately preceding the
period to which the statement of intent relates; and

(c) aforecast of expenditure to be applied to—

(i)  meet additional demand for water supply, wastewater, and storm-
water services; and

(i1))  improve the level of the service delivery performance; and
(iii)) replace existing assets.

For the purposes of this section, budgeted expenditure applied for 2 or all of
the purposes in subsection (3) may be treated as if it were applied solely in
relation to the primary purpose of the expenditure.

Board must publish statement of intent

The board of a water services entity must, as soon as practicable after provid-
ing a statement of intent to the entity’s regional representative group,-edce-the

(a) provide the statement to the entity’s territorial authority owners; and

(b) make the statement publicly available by publishing a copy on an Inter-
net site maintained by, or on behalf of, the entity in a format that is read-

ily accessible.
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Planning: asset management plan

Board must prepare asset management plan

The board of a water services entity must provide an asset management plan to
the entity’s regional representative group at least once in every 3-year period.

The asset management plan must—
(a)  cover a period of not less than 10 consecutive financial years; and
(b)  comply with section 148; and

(c) be prepared in accordance with Part 2 of Schedule 3.

Content of asset management plan

An asset management plan for a water services entity must, for the period to
which it relates, set out—

(a)  the investment priorities for the infrastructure assets of the entity; and
(b)  how the entity will—

(i)  operate, maintain, and renew its infrastructure assets; and

(1))  provide new infrastructure assets; and

(c)  how the plan meets the proposed activities and intention of the entity set
out in its statement of intent; and

(d)  how the plan relates to any actions the entity intends to take (consistent
with its plan under section 141(2)) as part of its response to a Te Mana
o te Wai statement for water services.

Obligation to publish asset management plan

As soon as practicable after an asset management plan is provided to the
regional representative group, the chief executive of a water services entity
must—

(a)  make the plan publicly available by publishing a copy on an Internet site
maintained by, or on behalf of, the entity in a format that is readily
accessible; and

(b)  prepare and publish a report on how the entity considered consumer and
community, and territorial authority owner, input into, and feedback on,
the plan and incorporated it into the plan.

Planning: funding and pricing plan

Board must prepare funding and pricing plan

The board of a water services entity must provide a funding and pricing plan to
the entity’s regional representative group at least once in every 3-year period.

The funding and pricing plan must—
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cover a period of not less than 10 consecutive financial years; and
comply with section 151; and

be prepared in accordance with Part 3 of Schedule 3.

Content of funding and pricing plan

A funding and pricing plan for a water services entity must, for the period to
which it relates, set out—

(2)

(b)

(c)

the sources of, and the entity’s intended approach to, funding, revenue,
and pricing; and

the entity’s intended approach to pricing its services and charging con-
sumers; and

a financial strategy for all of the consecutive financial years covered by
the funding and pricing plan.

A financial strategy must—

(a)

(b)

(c)

include a statement of the factors that are expected to have a significant
impact on the water services entity during the consecutive financial
years covered by the strategy, including—

(i)  the expected changes in population and the use of land in the enti-
ty’s service area, and the capital costs and operating costs of pro-
viding for those changes; and

(i)  the expected capital expenditure and operating expenditure on net-
work infrastructure that is required to maintain existing levels of
service currently provided by the entity; and

(iii)) other significant factors affecting the entity’s ability to maintain
existing levels of service and to meet additional demands for ser-
vices; and

specify the entity’s policy on the giving of security for its borrowing;

and

specify the entity’s objectives for holding and managing financial invest-

ments and equity securities and its quantified targets for returns on those

investments and equity securities.

Compare: 2002 No 84 s 101A(1), (3)(a), (c), (d)

Obligation to publish funding and pricing plan

As soon as practicable after a funding and pricing plan is provided to the
regional representative group, the chief executive must—

(a)

make the plan publicly available by publishing a copy on an Internet site
maintained by, or on behalf of, the entity in a format that is readily
accessible; and
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(b)  prepare and publish a report on how the entity considered consumer and
community, and territorial authority owner, input into, and feedback on,
the plan and incorporated it into the plan.

Planning: infrastructure strategy

153 Board must prepare and adopt infrastructure strategy

(1)  The board of a water services entity must provide an infrastructure strategy to
the entity’s regional representative group at least once in every 3-year period.

(1A) The purpose of an infrastructure strategy is to identify—

(a) significant infrastructure issues for the water services entity over the
period covered by the strategy; and

(b)  the main options for managing those issues and the implications of those
options.

(2)  The strategy must—

(a) cover a period of at least 30 consecutive financial years; and
(b)  comply with section 154; and
(c)  be prepared in accordance with Part 4 of Schedule 3.

154 Content of infrastructure strategy

(1)  An infrastructure strategy must identify—

(a) significant infrastructure issues for the water services entity over the
period covered by the strategy; and

(b)  the main options for managing those issues and the implications of those
options.

(2)  An infrastructure strategy must also, for the period to which it relates, outline
how the water services entity intends to operate, maintain, and renew its exist-
ing infrastructure assets and provide for new infrastructure over the period
covered by the strategy.

(2A) An infrastructure strategy must outline how the water services entity intends to

82

manage its infrastructure assets, taking into account the need to—

(a) renew or replace existing assets; and

respond to growth or decline in the demand for services reliant on those

assets; and

through those assets; and

(®)
(c) allow for planned increases or decreases in levels of service provided
(d

maintain or improve public health and environmental outcomes, or miti-
gate adverse effects on them; and
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3)

(e) provide for the resilience of infrastructure assets by identifying and man-

aging risks relating to natural hazards and by making appropriate finan-
cial provision for those risks.

An infrastructure strategy must outline the most likely scenario for the manage-
ment of the water services entity’s infrastructure assets over the period of the

strategy and, in that context, must—

(a) show indicative estimates of the projected capital expenditure and oper-
ating expenditure associated with the management of those assets—

(1)  ineach of the first 10 years covered by the strategy; and

(i1)  in each later period of 5 years covered by the strategy; and

(b) identify—
(1)  the significant decisions about capital expenditure the entity
expects it will be required to make; and

(ii)  when the entity expects those decisions will be required; and

(c) include the following assumptions on which the scenario is based:

(1)  the entity’s assumptions about the life cycle of significant infra-
structure assets:

(ii) the entity’s assumptions about growth or decline in the demand
for relevant services:

111) the entity’s assumptions about increases or decreases in relevant
levels of service; and

(d) if assumptions referred to in paragqraph (c) involve a high level of
uncertainty,—
(1)  identify the nature of that uncertainty; and

(i)  include an outline of the potential effects of that uncertainty.

An infrastructure strategy must also, for the period to which it relates, outline
how the water services entity intends (consistent with, and without limiting,
section 4(1)(b)) to give effect to Te Mana o te Wai, to the extent that Te Mana
o te Wai applies to the entity’s duties, functions, and powers.

An infrastructure strategy must also contain a report from the Auditor-General
on—

(a)  whether the strategy gives effect to its purpose stated in section 153;
and

(b)  the quality of the information and assumptions underlying the forecast

information provided in the strategy.

An_infrastructure strategy for a water services entity must also identify and
explain _any significant connections with, or interdependencies between,
the matters included in—

(a) thatinfrastructure strategy; and
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(b) the infrastructure strategies prepared and adopted (under section 101B of

the Local Government Act 2002) by local authorities in the entity’s ser-
vice area.

Compare: 2002 No 84 s 101B

Obligation to publish infrastructure strategy

The chief executive of a water services entity must, as soon as practicable after

an infrastructure strategy is provided to the entity’s regional representative

group,—

(a) make the strategy publicly available by publishing a copy on an Internet
site maintained by, or on behalf of, the entity in a format that is readily
accessible; and

(b)  prepare and publish a report on how consumer and community, and terri-
torial authority owner, input into, and feedback on, the strategy was con-
sidered and incorporated into the strategy.

Reporting: annual report

Obligation to prepare and publish annual report
A water services entity must,—

(a) as soon as practicable after the end of,_and within 4 months after, each
financial year, prepare a report (with the contents required by sec-
tion 157) on the affairs of the water services entity_in the financial year
to which the report relates; and

(b)  provide the report to its regional representative group no later than 15
working days after receiving the audit report provided under sec-
tion 161.

A water services entity must publish a copy of its annual report on an Internet
site maintained by, or on behalf of, the entity—

(a)  as soon as practicable after it has been provided to the regional represen-
tative group; and

(b) in any event, no later than 20 working days after receiving the audit
report.

When publishing the annual report, the entity must also consider whether to

take additional or specific steps to ensure it is appropriately available to inter-

ested people.
Compare: 2004 No 115 s 150(1)

Form and content of annual report

An annual report of a water services entity must contain the following informa-
tion and reports in respect of the financial year to which it relates:

(a) information on operations that complies with subsection (2):
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(b) a statement of service delivery performance in accordance with sec-
tion 158:

(c) the annual financial statements for the entity in accordance with sec-
tion 159:

(d)  astatement of responsibility in accordance with section 160:
(e) an audit report in accordance with section 161:

(f)  information on compliance with its obligation to be a good employer,
including its equal employment opportunities programme (see sec-
tion 120):

(g) information required by section 162 (which relates to payments in
respect of board members, chief executives, and employees during that
financial year):

(h)  information on responses the board has made to Te Mana o te Wai state-
ments for water services during that financial year (see section 141):

(i)  information on any action that the entity has taken (consistent with its
plan under section 141(2)) as part of its response to a Te Mana o te
Wai statement for water services (see section 141):

()  information required by section 21(3) (which relates to the enforce-
ment of certain natural person transactions):

(k)  information required by section 108 (which relates to permission to act
despite being interested in a matter):

(I)  any matters that relate to or affect the entity’s operations that the entity is
otherwise required, or has undertaken, or wishes to report on in its
annual report.

The annual report must provide the information that is necessary to enable an
informed assessment to be made of the entity’s operations for that financial
year, including-es-8 : HYG-PEOe H-retatt $ $

(a) an assessment of the entity’s progress in relation to—

(1)  the strategic elements as set out in the most recent statement of
intent (see section 145(1)); and
(ii)  the most recent asset management plan; and

ii1) the most recent funding and pricing plan; and
(b) an assessment of whether the entity is complying with its operating prin-
ciples set out in section 13.
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The annual report must present information about entity progress and perform-

ance in a clear manner, that is accessible to, and easy to comprehend by, con-
sumers and communities.

Compare: 2004 No 115 s 151(1)(a)—(e), (g)—(k), (2)

Form and content of statement of service delivery performance

A statement of service delivery performance must, in relation to a water ser-
vices entity and a financial year, contain the following information:

(a)  acomparison of the actual performance achieved with the forecast state-
ment of service delivery performance in the statement of intent (see sec-
tion 145(2)(e)):

(b)  whether any intended changes to the level of service delivery have been
achieved:

(c) the reasons for any significant variation between the level of service
delivery achieved and the intended level of service delivery:

(ca) whether proposed activities, work, and actions have been undertaken or
taken as set out in the statement of intent (see section 145(2)(a), (b),

and (c)):

(cb) the reasons for any significant variation between proposed activities,
work. and actions, and actual activities, work, and actions undertaken or
taken:

(d) the actual revenue, capital expenditure, and operating expenditures-ene

eaptital-expenditare for water supply, wastewater, and stormwater ser-
vices, compared to the revenue,_capital expenditure, and operating

expenditures-and-eapitat-expenditure budgeted for those services in the
statement of intents;

(e) information on consumer engagement stocktakes, including any relevant
metrics, and a progress update on how the entity has been addressing
and responding to consumer and community concerns.

For the purposes of subsection (1)(d), the statement must separately provide
for actual and budgeted expenditure applied to—

(a) meet additional demand for the water supply, wastewater, and storm-
water services:

(b)  improve the level of service delivery performance:
(c)  replace existing assets.

For the purposes of this section, actual or budgeted expenditure for 2 or all of
the purposes in subsection (2) may be treated as if it were made solely in
relation to the primary purpose of the expenditure.

Compare: 2004 No 1155 153
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Annual financial statements

As soon as practicable after the end of each financial year, a water services
entity must prepare financial statements in relation to the entity for that finan-
cial year.

The financial statements must—

(2)

(b)

include any information or explanations needed to fairly reflect the
financial operations and financial position; and

include the forecast financial statements prepared at the start of the
financial year for comparison with the actual financial statements.

Compare: 2004 No 115 s 154

Statement of responsibility

The statement of responsibility must—

(a)

(b)

(ba)

(c)

(d)

contain a statement of the signatories’ responsibility for the preparation
of the financial statements and statement of performance and for the
judgments in them; and

contain a statement of the signatories’ responsibility for establishing and
maintaining a system of internal control designed to provide reasonable
assurance as to the integrity and reliability of financial reporting; and

contain a statement of the signatories’ responsibility for establishing and
maintaining a system of internal control designed to provide reasonable

assurance as to the integrity and reliability of performance reporting; and
contain a statement that, in the opinion of the signatories, the financial
statements and statement of performance for the financial year fairly
reflect the financial position and operations of the water services entity;
and

be dated and signed—
(i) by 2 board members on behalf of the board; and
(i) by the chief executive.

Compare: 2004 No 115 s 155

Audit report

A water services entity must forward to the Auditor-General—

(2)

(b)

the entity’s annual financial statements and statement of service delivery
performance; and

any other information that the Auditor-General has agreed, or is
required, to audit.

The Auditor-General must, within 4 months after the end of a financial year,—

(a)

audit the statements and information referred to in subsection (1); and
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(b) provide an audit report on those statements and that information to the
water services entity.

The audit report must indicate whether those statements and that information—
(a) comply with this Act; and
(b) comply with generally accepted accounting practice; and

(c) are free from material misstatement.
Compare: 2004 No 115 s 156(1), (2)

Disclosure of payments in respect of board members and employees
The annual report must include, in respect of the water services entity,—

(a) a report on the remuneration that, in the financial year to which the
report relates, was received by, or was payable to, each of the chief
executive and each board member of the water services entity; and

(b) a report on the number of employees who were employed by the
entity—
(i)  on the last day of the financial year to which the report relates;
and
(1))  on the last day of the immediately preceding financial year; and

(c) the amount of any severance payments made in the financial year to any
person who vacated office as the chief executive; and

(d) the number of employees of the entity to whom, in the financial year,
severance payments were made and the amount of each severance pay-
ment (if any); and

€ the details of any indemnity provided by the entity during the financia
(e)  the details of indemni ided by th ity during the fi ial
year to the chief executive, any board member, or any employee; and

(f)  the details of any insurance cover effected by the entity during the finan-
cial year in respect of the liability or the costs of the chief executive, any
board member, or any employee.

The report under subsection (1)(a) must include, in relation to the chief
executive and each board member, the total annual remuneration (including the
value of any non-financial benefits) that was paid to the person, or was payable
to the person, in their capacity as a chief executive or as a board member of the
entity during the financial year.

The report must state, as at the last day of the financial year,—
(a)  the number of full-time employees; and
(b) the full-time equivalent number of all other employees; and

(c) the number of employees receiving total annual remuneration of less
than $100,000; and
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(d) the number of employees receiving total annual remuneration of
$100,000 or more, expressed in bands of $10,000.

If the number of employees in any band to which subsection (3)(d) applies is
5 or fewer, the number for that band must be combined with the next-highest
band and the statement in the report in relation to that subsection must be
adjusted accordingly.

In this section,—

board member, chief executive, and employee include a person who was a
board member, the chief executive, or an employee at any time after the com-
mencement of this section but who is no longer a board member, the chief
executive, or an employee

severance payment means any consideration that a water services entity has
agreed to provide to an employee in respect of that employee’s agreement to
the termination of their employment, being consideration, whether of a monet-
ary nature or otherwise, additional to any entitlement of that employee to—

(a) any final payment of salary; or

(b) any holiday pay; or

(c) any superannuation contributions

total annual remuneration, in relation to an employee, a board member, or
the chief executive of a water services entity, includes the value of any non-
financial benefit that, during the year, was paid to the employee, board mem-
ber, or chief executive, or was payable to the employee, board member, or chief
executive, by the water services entity.

Compare: 2004 No 115 s 152; 2002 No 84 Schedule 10, cls 32, 32A, 33

Information to be prepared in accordance with generally accepted
accounting practice

All information that is required by any provision of this subpart to be included
in a statement of intent, a funding and pricing plan, an asset management plan,
an infrastructure strategy, or an annual report must be prepared in accordance
with generally accepted accounting practice if that information is of a form or
nature for which generally accepted accounting practice has developed stand-
ards.

Compare: 2002 No 84 s 111

Insurance of assets
An annual report must state, as at the end of the financial year,—

(a) the total value of all assets of the water services entity that are covered
by insurance contracts and the maximum amount to which they are
insured; and
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(b)

(c)

the total value of all assets of the water services entity that are covered
by financial risk sharing arrangements and the maximum amount avail-
able to the water services entity under those arrangements; and

the total value of all assets of the water services entity that are self-
insured and the value of any fund maintained by the water services entity
for that purpose.

Compare: 2002 No 84 Schedule 10 cl 31A

Subpart 5—Other provisions for financial management and

independence

Major transactions

164A Major transactions

(1) A water services entity must not enter into a major transaction unless the trans-
action is approved by, or contingent on approval by, a special resolution.

In this section,—

2

(€)

90

assets includes property of any kind, whether tangible or intangible

major transaction. in relation to a water services entity, means—

(a)

(®)

(c)

the acquisition of, or an agreement to acquire, whether contingent or not,
assets the value of which is more than half the value of the entity’s assets

before the acquisition; or

the disposition of, or an agreement to dispose of, whether contingent or
not, assets of the entity the value of which is more than half the value of
the entity’s assets before the disposition; or

a transaction that has or is likely to have the effect of the entity acquiring
rights or interests or incurring obligations or liabilities, including contin-
gent liabilities, the value of which is more than half the value of the enti-
ty’s assets before the transaction

special resolution means a resolution—

(a)

(®)

presented to all the entity’s regional representative group’s regional rep-
resentatives in writing before that group’s meeting in which the reso-

lution will be voted on; and

approved by a majority of 75% of those representatives voting on the
resolution.

In_assessing the value of any contingent liability for the purposes of para-

graph (c) of the definition of major transaction in subsection (2). the enti-

ty’s board members—

(a)

must have regard to all circumstances that the board members know, or
ought to know, affect, or may affect, the value of the contingent liability;
and
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(b) may rely on estimates of the contingent liability that are reasonable in
the circumstances; and

(c)  may take account of—

(1)  the likelihood of the contingency occurring; and

(i1) any claim the entity is entitled to make and can reasonably expect 5
to be met to reduce or extinguish the contingent liability.

(4)  This section does not affect or limit section 116 and Schedule 4.
Compare: 1993 No 105 s 129

Bank accounts

165 Bank accounts of water services entities 10

(1) A water services entity must ensure that all money received by the entity is
paid, as soon as practicable after it is received, into 1 or more bank accounts
that are established, maintained, and operated by the entity at 1 or more of the
following:

(a) a registered bank or registered building society that satisfies a relevant 15
credit-rating test specified in a notice in the Gazette published by the
Minister of Finance; or

(b)  aregistered bank or registered building society that meets the conditions
of any relevant approval given by the Minister of Finance by notice in
the Gazette; or 20

(c) a bank outside New Zealand that meets the conditions of any relevant
approval given by the Minister of Finance by notice in the Gazette=e¥.
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A water services entity must ensure that it does not establish, maintain, or oper-
ate a bank account other than as provided for in subsection (1).

A water services entity must properly authorise the withdrawal or payment of
money from a bank account of the entity.

There is a period of grace if a bank account ceases to qualify under subsec-

tion (1) and,—

(a)  during that period, the water services entity may continue to pay money
into the bank account; but

(b) by the end of the period, the water services entity must have closed the

account and paid all the money in the account into another bank account
that qualifies under subsection (1).

The period of grace ends on the earlier of—

(a)  the date that is 2 months after the bank account ceases to qualify under
subsection (1); and

(b)  the date that is specified by the Minister of Finance and notified to the
water services entity.
Compare: 2004 No 115 s 158

Financial independence

Financial independence

A territorial authority owner (in its capacity as a holder of shares in a water ser-
vices entity, or any other capacity), a regional representative group, or a
regional representative—

(a)  has no right, title, or interest (legal or equitable) in the assets, security,
debts, or liabilities of a water services entity (and the constitution cannot
confer any such right, title, or interest see also sections 15(3)
and 93(2)(c)); and

(b)  must not receive any equity return, directly or indirectly, from a water
services entity; and

(c) must not give a water services entity any financial support or capital; and
(d)  must not lend money or provide credit to a water services entity; and

(e) must not give any person any guarantee, indemnity, or security in rela-
tion to the performance of any obligation by a water services entity.

However, nothing in subsection (1) or (3) limits or affects—
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3)

(a)

(b)
(c)

the allocation or reallocation of shares under sections 15(2) and 16;
or

the holding of those shares by the relevant territorial authority owner; or

voting under Schedule 4 on a divestment proposal.

In this section,—

equity return means—

(2)
(b)
(c)

profits of the entity; or
distributions from the entity; or

any benefit derived, directly or indirectly, from a water services entity
that represents, is calculated by reference to, or is determined by,—

(i)  ashare in or proportion of the entity’s capital; or

(i1)  the entity’s surplus or residual economic value (after satisfying
prior contractual claims); or

(i)  the entity’s profitability or any other indicator of its success

give financial support or capital does not include to sell or supply goods or
services on credit—

(a)

(b)

in the ordinary course of the territorial authority owner’s, or the water
services entity’s, performance of its lawful responsibilities; and

on terms and conditions generally available to other parties of equivalent
creditworthiness

lend money or provide credit—

(a)

(b)

includes, without limiting the generality of that expression,—

(i)  to defer payment for any goods or services supplied or works con-
structed for any person, organisation, or government; and

(i)  to enter into hire purchase agreements or agreements that are of
the same or a substantially similar nature; and

(iii))  to enter into finance lease arrangements or arrangements that are
of the same or a substantially similar nature; and

(iv)  to subscribe for any debt securities or uncalled capital; but
does not include to sell or supply goods or services on credit—

(i)  in the ordinary course of the territorial authority owner’s, or the
water services entity’s, performance of its lawful responsibilities;
and

(i) on terms and conditions generally available to other parties of
equivalent creditworthiness

security has the meaning set out in section 6 of the Financial Markets Conduct
Act 2013.

Compare: 2010 No 116 Schedule 2 cl 6; 2020 No 47 s 114
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Subpart 6—Accounting records

Board must ensure that proper accounting records are kept

The board of a water services entity must cause accounting records to be kept
that—

(a) correctly record and explain the transactions of the entity; and

(b)  will, at any time, enable the financial position of the entity to be deter-
mined with reasonable accuracy; and

(c)  will enable the board members of the entity to ensure that the financial
statements of the entity comply with sections 159 and 163; and

(d)  will enable the financial statements of the water services entity to be
readily and properly audited.

The accounting records must be in written form or in a manner in which they
are easily accessible and convertible into written form.

Compare: 2004 No 1155 168
Subpart 7—Borrowing

Borrowing in foreign currency

A water services entity may borrow or enter into incidental arrangements
within or outside New Zealand in currency other than New Zealand currency.

Part S
Monitoring

Subpart I—Monitor

Appointment and role of monitor

Appointment and role of monitor
The Minister sre=must appoint a department to be the monitor.
The role of the monitor is—

(a) to act as a steward to provide oversight of the water services system
from a whole of government perspective; and

(b)  to assist the Minister to carry out the Minister’s role (which is described
in section 26); and

(c)  to perform or exercise any or all of the following functions or powers:
(i)  administering appropriations:
(1)  administering legislation:

(iii)) tendering advice to Ministers:
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(iv) any other functions or powers in this Act or another Act that may,
or must, be performed by the monitor.

The monitor may exercise all powers that are—
(a)  conferred on the monitor by this Act; or

(b)  reasonably necessary for performing the monitor’s functions and duties.
Compare: 2021 No 31 s 80

Monitor s information-gathering power

Monitor’s power to request information

The monitor may, by notice in writing, require a water services entity, or any
other relevant person, to provide it with information the monitor considers
necessary to carry out its role under section 169.

A#-The entity_or other relevant person must provide the information—

(a) by the date specified in the notice; or
(b) by any other date the monitor has agreed to.

Good reason for refusing to supply requested information
A request for information made under section 170 may be refused if—

(a)  the withholding of the information is necessary to protect the privacy of

a living natural person-twhether-er-not-a—nataral-person—or—a—deeeased
pesseny; or

(b)  the supply of the information would limit the ability of the water ser-
vices entity, or of any of its employees or board members, to perform or
exercise duties, functions, or powers under this Act in relation to a par-
ticular matter.

A reason in subsection (1)(a) applies only if it is not outweighed by the
monitor’s need to have the information in order to exercise or perform its
duties-aae-, functions, or powers under this Act.

The information cannot be withheld other than for the reasons in subsec-
tion (1), and cannot be withheld at all if it could not properly be withheld
under the-Offeintnformation—rAret+9¥2 [Local Government Official Informa-
tion and Meetings Act 1987.

Compare: 2004 No 115 s 134

Civil proceedings relating to non-compliance with information request

The monitor may apply to the High Court for an order if an_entity, or other rele-
vant person, does not comply with section 170.

If the court is satisfied that the entity, or other relevant person, has not com-
plied with section 170, the court may make either or both of the following:

95

10

15

20

25

30

35



Part 5 ¢l 173 ‘Water Services Entities Bill

3)

173
(D

2

174

96

(a)  an order directing the entity, or other relevant person, to comply with
section 170:

(b)  an order imposing a civil pecuniary penalty not exceeding $50,000.

In addition to the orders referred to in subsection (2), the court may make
any other order that it considers appropriate in the circumstances, including an
order directing the entity, or other relevant person, to pay to the monitor the
reasonable costs of the proceedings.

Compare: 2021 No 36 s 143

Content of notice
A notice under section 170 must state—
(a)  the information required by the monitor; and

(b) the form in which the water services entity, or other relevant person,
must provide the information; and

(c) the date by which the water services entity, or other relevant person,
must provide the information.

The notice may require a water services entity, or other relevant person, to pro-
vide information—

(a) by instalments on specified dates:

(b) by instalments at specified intervals.
Compare: 2002 No 84 s 257(3), (5)

Subpart 2—Minister’s powers to intervene

Meaning of problem for purposes of subpart

In this subpart, problem means a matter, circumstance, or failure (for example,
any of the following matters, circumstances, or failures) that has actual or prob-
able adverse consequences for consumers or communities in a water services
entity’s service area:

(a) a matter or circumstance relating to the management or governance of
the entity that detracts from, or is likely to detract from, its ability to give
effect to its purpose; and

(b)  asignificant or persistent failure by the entity—
(i)  to perform 1 or more of its functions or duties under this Act; or

(i) to give effect to a Government policy statement issued by the
Minister under section 129; and

(c) the consequences of a state of emergency (within the meaning of sec-
tion 4 of the Civil Defence Emergency Management Act 2002) affecting,
or recently affecting, the entity’s service area; and
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(d) a failure by the entity to demonstrate prudent management of its reve-
nues, expenses, assets, liabilities, investments, or general financial deal-
ings; and

(e)  a potential problem_that relates to a matter, circumstance, or failure spe-

cified in paragraph (a), (b), or (d).

Crown review team

Minister may appoint Crown review team

The Minister may appoint a Crown review team to perform functions under
this section if—

(a)  the water services entity has received a notice under section 170 and,

without good reason, has not provided the information required by the
notice by the stated or agreed date; or

(b)  the Minister believes on reasonable grounds that a problem relating to
the water services entity or the entity’s regional representative group
may exist and—

(i)  the water services entity or the entity’s regional representative
group is unable or unwilling to effectively address the problem; or

(1)  a ministerial body currently or previously appointed in relation to
the water services entity or the entity’s regional representative
group has recommended the appointment; or

(c)  the Minister has received a written request to do so from the water ser-
vices entity-e¥, the entity’s regional representative group, or all or any of
the entity’s territorial authority owners, and the Minister believes on
reasonable grounds that a problem relating to the entity or the entity’s

regional representative group may exist.

Before appointing a Crown review team, the Minister must give notice of the
proposed appointment in accordance with section 185.

Before the Crown review team begins its review, the Minister must give notice
of the appointment in accordance with section 186.

A Crown review team must, to the extent authorised by its terms of refer-
ence,—

(a) investigate and report on the nature and extent of the problem or failure
to provide information; and

(b)  make recommendations to the water services entity and the Minister on
how the water services entity or the entity’s regional representative
group could address the problem (if any); and

(c) make recommendations to the Minister on whether the Minister should
take further action in relation to the water services entity_or the entity’s
regional representative group, including whether the Minister should
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appoint any other ministerial body in relation to the entity_or the entity’s
regional representative group; and
(d) ensure, as far as practicable, that the existing organisational capability of
the water services entity or the entity’s regional representative group is
not diminished.
To the extent authorised by its terms of reference, a Crown review team may
also investigate, and report on, any related matter recommended by a minister-
ial body currently or previously appointed in relation to the water services
entity_or the entity’s regional representative group.

A water services entity_or the entity’s regional representative group must—
(a)  co-operate with a Crown review team so that it may comply with its
terms of reference; and

(b)  comply with any reasonable request of the Crown review team to pro-
vide any relevant information that the water services entity or the enti-

ty’s regional representative group holds.
A Crown review team must produce a final report that complies with sec-
tion 188 as soon as practicable after completing a review.

Compare: 2002 No 84 s 258

Appointment of Crown review team
A Crown review team comprises 1 or more members.

If a Crown review team comprises 2 or more members, the Minister must
appoint 1 member as the chairperson.

The Minister must appoint each member by notice in writing.
Each notice of appointment must include—
(a)  the terms of reference of the Crown review team, including—

(i)  an outline of the reason it has been appointed to perform functions
under section 175; and

(i1))  the extent of its authority; and
(b) the start and end dates of each member’s appointment; and

(c) the start and end dates of the review period.
Compare: 2002 No 84 s 258A

Crown observer

Minister may appoint Crown observer

The Minister may appoint a Crown observer to perform functions under this
section if—
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(b)

the Minister believes, on reasonable grounds, that a problem relating to a

water services entity or the entity’s regional representative group exists
and—

(i)  the appointment of a Crown observer is necessary to enable, or
better enable, the water services entity or the entity’s regional rep-
resentative group to effectively address the problem; or

(i)  the appointment of a Crown observer is necessary to enable, or
better enable, the Minister to monitor the water services entity’s or
the entity’s regional representative group’s progress in addressing
the problem; or

(iii)) a ministerial body currently or previously appointed in relation to
the water services entity or_the entity’s regional representative
group has recommended the appointment; or

the Minister has received a written request to do so from the water ser-
vices entity-ef, the entity’s regional representative group, or all or any of
the entity’s territorial authority owners. and the Minister believes, on
reasonable grounds, that a problem relating to the entity or the entity’s

regional representative group exists.

Before appointing a Crown observer, the Minister must give notice of the pro-
posed appointment in accordance with section 185.

Before the Crown observer begins their observation period, the Minister must
give notice of the appointment in accordance with section 186.

A Crown observer must, to the extent authorised by the Crown observer’s
terms of reference,—

(2)

(b)

(c)

(d)

(e)

assist the water services entity or the entity’s regional representative
group to address the problem; and

monitor the water services entity’s or the entity’s regional representative
group’s progress in relation to the problem; and

make recommendations to the Minister on whether the Minister should
take further action in relation to the water services entity_or the entity’s
regional representative group, including whether the Minister should
appoint any other ministerial body in relation to the entity_or the entity’s
regional representative group; and

ensure, as far as practicable, that the existing organisational capability of
the water services entity or the entity’s regional representative group is
not diminished; and

assist the water services entity or the entity’s regional representative
group with, and monitor progress on, any related matter as recommen-
ded by a ministerial body currently or previously appointed in relation to

the entity_or the entity’s regional representative group.

A water services entity or the entity’s regional representative group must—
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(a)

(b)

co-operate with a Crown observer so that it may comply with its terms
of reference; and

comply with any reasonable request of the Crown observer to provide
any relevant information that the water services entity or_the entity’s
regional representative group holds.

A Crown observer must produce a final report that complies with section 188
as soon as practicable after its observation period ends.

Compare: 2002 No 84 s 258B

Appointment of Crown observer

The Minister must appoint a Crown observer by notice in writing.

Each notice of appointment must include—

(a)

(b)
(c)

the terms of reference of the Crown observer, including—

(i) an outline of the problem that the Crown observer has been
appointed to observe; and

(i1)  the extent of the Crown observer’s authority; and
the start and end dates of the Crown observer’s appointment; and

the start and end dates of the observation period.

Compare: 2002 No 84 s 258C

Crown manager

Minister may appoint Crown manager

The Minister may appoint a Crown manager to perform functions under this
section if—

(a)

(b)

the Minister believes, on reasonable grounds, that a problem relating to
the water services entity or_the entity’s regional representative group
exists and—

(i)  the nature and extent of the problem is such that the water services
entity or the entity’s regional representative group is unlikely to
effectively address the problem without the appointment of a
Crown manager; or

(1)) the water services entity or the entity’s regional representative
group_has not, without good reason, adequately implemented a
recommendation of any other ministerial body in relation to the
problem; or

(iii)) a ministerial body currently or previously appointed in relation to
the water services entity or the entity’s regional representative
group has recommended the appointment; or

the Minister has received a written request to do so from the water ser-
vices entity-ef, the entity’s regional representative group, or all or any of

10

15

20

25

30

35



‘Water Services Entities Bill Part 5 c1 180

2

3)

“)

)

(6)

(7

180
(1)
@)

the entity’s territorial authority owners, and the Minister believes, on
reasonable grounds, that a problem relating to the entity or the entity’s

regional representative group exists.

Before appointing a Crown manager, the Minister must give a notice of the
proposed appointment in accordance with section 185.

Before the Crown manager begins their management period, the Minister must
give notice of the appointment in accordance with section 186.

A Crown manager must, to the extent authorised by their terms of reference,—

(a)

(b)

(c)

(d)

direct the water services entity, or the board of the water services entity,
or the entity’s regional representative group to act to address the prob-
lem; and

make recommendations to the Minister on whether the Minister should
take further action in relation to the water services entity_or the entity’s
regional representative group, including whether the Minister should
appoint any other ministerial body in relation to the entity_or the entity’s
regional representative group; and

ensure, as far as practicable, that the existing organisational capability of

the water services entity or the entity’s regional representative group is
not diminished; and

direct the water services entity or_the entity’s regional representative
group on any related matter as recommended by a ministerial body cur-
rently or previously appointed in relation to the entity_or the entity’s
regional representative group.

A Crown manager may work together with, or apart from, the board of a water
services entity, or the entity’s regional representative group.

A water services entity or the entity’s regional representative group must—

(a)

(b)
(c)

co-operate with a Crown manager so that it may comply with its terms
of reference; and

comply with the directions of a Crown manager; and

comply with any reasonable request of a Crown manager to provide any
relevant information that the water services entity or the entity’s regional

representative group holds.

A Crown manager must produce a final report that complies with section 188
as soon as practicable after their management period ends.

Compare: 2002 No 84 s 258D

Appointment of Crown manager

The Minister must appoint a Crown manager by notice in writing.

Each notice of appointment must include—

(2)

the terms of reference of the Crown manager, including—
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(i)  an outline of the problem it has been appointed to manage; and
(i1)  the extent of the Crown manager’s authority; and
(b)  the start and end dates of the Crown manager’s appointment; and

(c) the start and dates of the management period.
Compare: 2002 No 84 s 258E

Subpart 3—General provisions applying to
Minister’s powers to intervene

Application

This subpart applies in relation to any appointment the Minister makes under
subpart 2.

Minister may consult

The Minister may consult any person, organisation, or group—

(a)  when determining what action, if any, to take under subpart 2:
(b)  when appointing a ministerial body:

(c)  when formulating the terms of reference for a ministerial body.
Compare: 2002 No 84 s 258N

Minister must publish list of matters

The Minister must publish a list of matters relevant to determining what action,
if any, the Minister will take under subpart 2.

Without limiting subsection (1), the list must include the following matters:

(a)  guiding principles that the Minister is likely to adopt when making deci-
sions under this Part:

(b)  matters or circumstances relating to the management or governance of a
water services entity that the Minister considers are likely to detract
from the ability of the entity to give effect to its objectives or undertake
its functions:

(c) the types and sources of information that the Minister is likely to con-
sider when making decisions under this Part.

The Minister must review the list no later than 5 years after the date on which it
is published and subseguently-later at intervals of no more than 5 years after
the most recent review.

The Minister must republish the list after each review.
Before publishing or republishing a list, the Minister—
(a)  must consult Local Government New Zealand; and

(b)  may consult any other person, organisation, or group.
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In this section, publish and republish mean to publish in the Gazette and on an
Internet site maintained by, or on behalf of, the monitor.

Compare: 2002 No 84 s 2580

Minister must have regard to published list

The Minister must, when determining what action, if any, to take under sub-
part 2, have regard to the list published under section 183.

However, the Minister may act under subpart 2 and appoint a ministerial
body in relation to a water services entity even if the problem in relation to the
water services entity does not relate to a matter on the list.

Compare: 2002 No 84 s 258P

Notice of proposed appointment of ministerial body

Before appointing a ministerial body to perform functions under this subpart in
relation to a water services entity, the Minister must—

(a) give the entity and the entity’s regional representative group notice that
the Minister intends to make the appointment; and

(b)  state—
(i)  the reasons for the proposed appointment; and
(i1))  the proposed terms of reference; and

(c) give the entity an opportunity to satisfy the Minister of the following
matters, as applicable, by a date specified in the notice, which must be
no earlier than 10 working days after the date on which the Minister
gives the notice to the entity:

(i)  that the reasons for the Minister to make the appointment do not
exist:

(i)  that the water services entity is acting effectively to address the
problem (if any) or the reasons for the proposed appointment:

(iii)) that, for any other reason, the Minister should not make the
appointment:

(iv)  that the Minister should appoint a different ministerial body.

The Minister must notify a water services entity, in writing, if the Minister
decides not to appoint a ministerial body.

This section does not apply if—

(a)  the water services entity has requested the Minister to make the appoint-
ment; or

(b) the problem in relation to which the Minister intends to make the
appointment relates to the consequences of a state of emergency and the
Minister believes, on reasonable grounds, that the public health or safety

103

10

15

20

25

30

35



Part 5 cl 186 ‘Water Services Entities Bill

186
(D)

2

3)

“)

187

188
(D

104

of the people within the water services entity’s service area is, or is
likely to be, endangered.

Compare: 2002 No 84 s 258Q

Notice of appointment of ministerial body

A notice of appointment of a ministerial body under section 175(3), 177(3),
or 179(3) must—

(a)  be in writing; and

(b) be given as soon as is reasonably practicable after the Minister makes
the appointment; and

(c) Dbe sent to the relevant water services entity and the entity’s regional rep-
resentative group; and

(d) be published in the Gazette; and
(e)  be publicly notified.
A notice of appointment must include—

(a) a statement that the Minister has appointed a ministerial body in relation
to the relevant water services entity; and

(b)  the type of ministerial body appointed; and

(c¢)  the terms of reference; and

(d) the start and end dates of the ministerial body’s appointment; and
(e) the name of each member of the ministerial body; and

(f)  if applicable, the name of the chairperson of the ministerial body.

The Minister must notify any change in the membership of a ministerial body
by notice in the Gazette.

In this section, publicly notify means to publish—

(a) anotice on an Internet site maintained by, or on behalf of, the monitor;
and

(b) any other notice that the Minister thinks desirable in the circumstances.
Compare: 2002 No 84 ss 258S, 258T

Information to Minister
A ministerial body must inform the Minister about—
(a) the steps it is taking to address the problem; and

(b)  the progress of those steps.
Compare: 2020 No 47 s 128(1)

Final report of ministerial body

A final report produced by a ministerial body under section 175(7), 177(6),
or 179(7) must include—

10

15

20

25

30

35



‘Water Services Entities Bill Part 5 c1 190

2

189
(1)

2

190

(M

2

(a)  anarrative description of the activities of the ministerial body in relation
to its terms of reference; and

(b)  in respect of the problem in relation to which the ministerial body was
appointed, an assessment of progress in addressing the problem; and

(c) any final recommendations of the ministerial body to all or any of the
Minister, the water services entity,_and the entity’s regional representa-
tive group-es-beth; and

(d)  without limiting paragraph (c), any final recommendations of the min-
isterial body to the Minister on whether the Minister should take further
action in relation to the water services entity_or the entity’s regional rep-
resentative _group, including whether the Minister should appoint any
other ministerial body in relation to the entity_or the entity’s regional

representative group; and
(e)  any other matter required by the ministerial body’s terms of reference.

The Minister must, as soon as practicable,—

(a) give a copy of the report to the relevant water services entity and the
entity’s regional representative group; and

(b)  make the report publicly available, excluding any information that it is
necessary to withhold for any of the reasons stated in section 6 or 7 of
the Local Government Official Information and Meetings Act 1987.

Compare: 2002 No 84 s 258U

Remuneration and expenses of ministerial appointees
A ministerial appointee is entitled—

(a)  to receive remuneration for services as a member of a ministerial body
as determined by the Minister in accordance with the fees framework;
and

(b)  to be reimbursed for actual and reasonable travelling and other expenses
incurred in providing the services as a member in accordance with the
fees framework.

In this section, fees framework means the framework determined by the Gov-
ernment from time to time for the classification and remuneration of statutory
and other bodies in which the Crown has an interest.

Compare: 2002 No 84 s 258V

Recovery of expenses from water services entity

A water services entity owes, as a debt to the Crown, any expenses that the
Crown incurs for the appointment of a Crown manager in relation to the entity,
including the payment of remuneration and expenses to the Crown manager.

Any expenses that the Crown incurs for the appointment of a Crown observer
or a Crown review team in relation to a water services entity, including the pay-
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ment of remuneration and expenses to the Crown observer or any member of
the Crown review team, may be recovered by the Crown from the entity if—

(a) the Minister decides that it is reasonable to do so in the circumstances;
and

(b)  the terms of reference authorise the recovery.

Compare: 2002 No 84 s 258W

Minister may terminate appointment of ministerial body or ministerial
appointee

The Minister may terminate the appointment of a ministerial body or minister-
ial appointee at any time by notice in writing.

The Minister must give notice of the termination of a ministerial body—

(a)  in writing to the water services entity and the entity’s regional represen-
tative group; and

(b) by notice in the Gazette; and
(c) by public notice.

The Minister must give notice of the termination of the appointment of a minis-
terial appointee in writing to the appointee, the water services entity, and the
entity’s regional representative group.

No compensation is payable to a ministerial appointee as a result of the appoin-
tee’s termination.

Compare: 2002 No 84 s 258X

Protection from liability for ministerial appointees

A ministerial appointee is not liable for any act done or omitted to be done by
the appointee in good faith in the performance or intended performance of the
appointee’s functions, responsibilities, and duties, or the exercise of the appoin-
tee’s powers as a ministerial appointee.

The protection from liability in subsection (1) includes protection in relation
to acts done or omitted to be done by a Crown manager when directing a water
services entity to act.

Compare: 2002 No 84 s 258Y

Disclosure of information held by water services entity

For the purposes of this Part, information held by a water services entity may
be disclosed to the Minister or a ministerial body despite anything to the con-
trary in the Official Information Act 1982, the Local Government Official
Information and Meetings Act 1987, or the Privacy Act 2020.
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However, the Minister, the ministerial body, or a ministerial appointee must not
publish or disclose the information to any other person except in accordance
with those Acts.

Compare: 2002 No 84 s 258Z

Decisions and directions of Crown manager remain in force

On and from the expiry of the term of a Crown manager appointed in relation
to a water services entity,—

(a) a direction given to the water services entity by the Crown manager
ceases to have effect; and

(b) despite paragraph (a), any decision made by the water services entity
giving effect to the direction continues in force unless and until the
board of the entity revokes or amends the decision.

Compare: 2002 No 84 s 258ZA(1), (2), (3)

Part 6
Miscellaneous provisions

Subpart I—Reviews

Interim review of governance and accountability arrangements under Act

The Minister must, in the relevant period, commission a review of the need for,
and the operation and effectiveness of, the governance and accountability
arrangements under this Act.

The relevant period starts on the fifth anniversary, and ends on the sixth anni-
versary, of the establishment date (as defined in clause 1¢#) of Schedule 1).

The interim review required by this section must include consideration of the
following matters:

(a) governance structures, and related roles and responsibilities, under this
Act:

(b) interaction of each water services entity’s regional representative group
with the following:

(i)  the entity’s board:

(i1)  territorial authority owners:

(i11)) mana whenua in the entity’s service area:

(iv) consumers and communities in the entity’s service area:
(c) interaction of each water services entity with the following:

(i) territorial authority owners:

(i) mana whenua in the entity’s service area:

(111)) consumers and communities in the entity’s service area:
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(iv) the entity’s consumer forums:

(d) each water services entity’s—
(i)  relationships with financiers; and
(i1) financing arrangements:

(e) accountability, strategic direction, or planning or reporting mechanisms,
including each—

(1)  Government policy statement:

(i1) regional representative group’s statement of strategic and per-
formance expectations:

(ii1) Te Mana o te Wai statement for water services:
(iv)  statement of intent:
(v)  other planning or reporting document under this Act:

(f)  each water services entity’s constitution, including amendments to it, or
its replacement:

(g) any other relevant matters identified by the Minister.

Before commissioning the review required by this section, the Minister must
consult any other Ministers of the Crown (for example, any whose portfolio

responsibilities are affected by or relevant to the review) that the Minister
thinks fit.

Comprehensive review of water services legislation

The Minister must, in the relevant period, commission a review of the need for,
and operation and effectiveness of, water services legislation.

The relevant period starts on the ninth anniversary, and ends on the tenth anni-
versary, of the establishment date (as defined in clause 1¢4 of Schedule 1).

The comprehensive review required by this section must include consideration
of the following:

(a) legislation in or made under this Act, plus each water services entity’s
constitution:

(b) legislation in or made under Taumata Arowai—the Water Services Regu-
lator Act 2020:

(c) legislation in or made under the Water Services Act 2021:

(d) legislation about economic regulation of, or consumer protection in
respect of, water services:

(e) interaction of relevant regulators and relevant regulatory systems:
(f)  oversight, monitoring, and stewardship arrangements:

(g) any other relevant matters identified by the Minister.

10

15

20

25

30

35



‘Water Services Entities Bill Part 6 cl 199

“)

197

198
(D

2

€)
199

(M
2

3)

“)

&)

Before commissioning the review required by this section, the Minister must
consult any other Ministers of the Crown (for example, any whose portfolio
responsibilities are affected by or relevant to the review) that the Minister
thinks fit.

Reviewer
A review required by this subpart must be done by the following reviewer:
(a)  the monitor, if the monitor is asked by the Minister to do the review:

(b) in any other case, a review panel commissioned by or on behalf of the
Minister.

Reviewer’s power to request information

The reviewer may, by notice in writing, require a water services entity, or other
relevant person, to provide the reviewer with information the reviewer thinks
necessary to do the review.

The entity or other relevant person must provide the requested information by
the reasonable date that the reviewer has specified for that purpose in the
notice.

Sections 171 to 173 apply, with all necessary modifications, to a request
under this section.

Report

The reviewer must prepare a report on a review required by this subpart.
The report must include at least the following contents:

(a) any terms of reference, consistent with section 195 or 196:

(b)  the process that was followed:

(c) the issues that were examined:

(d)  the key findings:

(e) any recommendations arising out of the review, including—

(i)  whether any amendments to any of the legislation reviewed are
necessary or desirable:

(il)  any other matters that the reviewer recommends be considered by
the Minister.

The reviewer must ensure that the people and organisations that the reviewer
thinks appropriate are consulted, during the preparation of the report, about the
matters to be considered in the report.

The reviewer must, after completing the report, promptly present the report to
the Minister.

The Minister must, after receiving the report, promptly present a copy to the
House of Representatives.
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Repeal of this subpart

This subpart is repealed on the 15th anniversary of the establishment date (as
defined in clause 1¢8 of Schedule 1).

Subpart 3—Engagement

Engagement requirements

This section applies to engagement that a water services entity or the Minister
must undertake in accordance with any of the following provisions:

(aa) section 118(2) (relating to joint arrangements, or joint water services
entity arrangements. for the purpose of providing water services):

(ab) section 131(b) (relating to preparation or review of a Government pol-
icy statement):

(a) section 141(1)(b) (relating to the preparation of a response to a Te
Mana o te Wai statement for water services):

(b) section 206(1)(a)_and (2) (relating to the making of regulations to
provide for a model constitution):

15

20

25

30

35



‘Water Services Entities Bill Part 6 c1 203

2

3)

“)

203
(1)
@)

€)

(c) clauses 1, 7, 14, and 19 of Schedule 3 (relating to statements of

intent, asset management plans, funding and pricing plans, and infra-
structure strategies).

Engagement requires that a water services entity_or the Minister do either or
both of the following before deciding on a matter:

(a)  consult on a proposal:

(b)  seek input during the formulation of a proposal, or feedback on a pro-
posal, on an iterative basis.

Input or feedback may be sought via hui or meetings, social media, or any
other forum that the water services entity or the Minister thinks appropriate.

In undertaking an approach to engagement on a matter, a water services entity
or the Minister—

(a)  must consider the purpose of the engagement; and

(b)  must consider the needs of the particular person or persons with whom
the water services entity is engaging; and

(c) must allow adequate time for engagement to occur and for-terrtertet

Lo TP ONP PpE I o o] R PRGNS a

response or responses from the particular person or persons with whom
the water services entity or the Minister is engaging; and

(d) may consider the relevance and sufficiency of any earlier engagement.
Compare: 2020 No 42 s 22

Consumer engagement

Consumer forum
The chief executive of a water services entity must establish a consumer forum.
The purpose of a consumer forum is to—

(a) assist with effective and meaningful consumer and community engage-
ment; and

(b)  gather and compile consumer views; and

(c) assist the water services entity to understand consumer needs, expecta-
tions. and service requirements; and

(d) reflect and represent the interests and diversity of consumers across the
entity’s region.

A consumer forum may be established under this section—
(a)  for the whole or part of a service area; and

(b) inrelation to all, or a particular class of, consumers.
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The chief executive of the entity must provide a guidance document to each
consumer forum established under this section that provides for the composi-
tion and procedures of the forum, including—

(a) the intervals between meetings; and

(b)  the number of members that may be on the forum; and

(c)  the method of selecting forum members; and

(d) any additional purposes to those set out in subsection (2); and
(e) the roles and responsibilities of forum members; and

(f)  the term of membership of the forum; and

(g) any other matters not inconsistent with the purpose of a consumer forum
under this section.

The chief executive must ensure that each consumer forum established has a
guidance document.

Consumer engagement stocktake

The chief executive of a water services entity must prepare a consumer engage-
ment stocktake annually_and no later than 3 months before the end of a finan-

cial year.
The purpose of a consumer engagement stocktake is to—

(a) capture consumer and community feedback on, and satisfaction with,
how the entity is performing; and

(b)  set out how the water services entity will respond to consumer and com-
munity needs and address consumer and community concerns.

A consumer engagement stocktake must cover,—

(a)  for the first consumer engagement stocktake. the period from the estab-
lishment date (as defined in clause 1 of Schedule 1); and

(b) for later consumer engagement stocktakes. the period since the last con-
sumer engagement stocktake.

A consumer_engagement stocktake must contain a report from the Auditor-
General on—

(a) whether the stocktake gives effect to its purpose stated in subsection
(2); and

(b)  whether the water services entity, in preparing the stocktake, has given
effect to the principles of engagement in section 205.

The chief executive must, by the end of a financial year, make the consumer
engagement stocktake publicly available as soon as practicable after it is issued
by publishing a copy on an Internet site maintained by, or on behalf of, the
entity in a format that is readily accessible.
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In performing its functions under sections-44% 143 to 155 and 204, a water
services entity must by guided and informed by the following principles:

(a) the entity’s communication to consumers and communities_should be
clear and appropriate and recognise the different communication needs
of consumers_and communities:

(b) the entity should be openly available for consumer and community feed-
back and seek a diversity of consumer voices:

(c)  the entity should clearly identify and explain the role of consumers and
communities in the engagement process:

(d) the entity should consider the changing needs of consumers and com-
munities over time, and ensure that engagement will be effective in the
future:

(e) the entity should prioritise the importance of consumer and community
issues to ensure that the entity is engaging with issues that are important
to its consumers_and communities.

Subpart 4—Regulations

Regulations

The Governor-General may, by Order in Council on the recommendation of the
Minister, make regulations for all or any of the following purposes:

(a)
(b)

(c)

(d)

(e)

®

providing for a model constitution for the purposes of section 94:

providing for financial and non-financial disclosure requirements relat-
ing to the statement of intent, asset management plan, funding and pric-
ing plan, and infrastructure strategy that are consistent with generally
accepted accounting practice:

providing for transitional and savings provisions concerning the coming
into force of this Act that may be in addition to, or in place of, the transi-
tional and savings provisions in Schedule 1, including transitional
reporting obligations to apply to local government organisations or water
services entities:

changing the name of a water services entity by amending or replacing
the references to that entity in Schedule 2:

providing for anything this Act says may or must be provided for by
regulations:

providing for anything incidental that is necessary for carrying out, or
giving full effect to, this Act.

The Minister must, before recommending the making of regulations under
subsection (1)(a) in relation to a water services entity, engage in accordance
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with section 202 in relation to the regulations with the territorial authority
owners of the entity and mana whenua of the service area.

(2A) Regulations made under subsection (1)(a) in relation to a water services

entity must, despite sections 27(2) and 91(a)(i), provide that the entity’s

regional representative group consists of 12 or 14 regional representatives.

(2B) However, subsection (2A) does not limit sections 27(2) and 91(a)(i)
when the entity’s model constitution is amended or replaced under sec-
tion 95.

(3) Regulations made under subsection (1)(b) may include requirements relating
to—

(a)  the type of information that must be provided; and
(b) the frequency of the reporting.

(4) Regulations made under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Subpart 5—Amendments to other Acts

Amendments to Crown Organisations (Criminal Liability) Act 2002

206A Principal Act
Sections 206B to 206D amend the Crown Organisations (Criminal Liability)
Act 2002.

206B Section 4 amended (Interpretation)

In section 4, definition of government-related organisation. after para-
graph (]), insert:
(k) a water services entity (as defined in section 6 of the Water Services

Entities Act 2022)

206C Section 6 amended (Prosecutions against Crown organisations)
After section 6(1)(e), insert:

(f)  an offence against the Water Services Act 2021.

206D Section 7 amended (L.egal status of certain Crown organisations)

In section 7(a), replace “or Part 3 of the Children’s Act 2014” with “Part 3 of
the Children’s Act 2014, or the Water Services Act 2021”.

Amendments to Goods and Services Tax Act 1985

207 Principal Act

Sections 208-and—2689 to 209A amend the Goods and Services Tax Act
1985.
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208

209

209A

Section 2 amended (Interpretation)
In section 2(1), insert in its appropriate alphabetical order:

water services entity means a water services entity as defined in section 6 of
the Water Services Entities Act 2022

Section 6 amended (Meaning of term taxable activity)

In section 6(1)(b), replace “or any local authority or”, with “, local authority,
water services entity, or”.

New section 781 inserted (Support package payment made by water

= |2
[

210

211

services entity to be zero-rated)
After section 78H. insert:

Support package payment made by water services entity to be zero-rated

A support package payment made by a water services entity is, when and after

it is made, treated as being consideration for a taxable supply that is charged
with tax at the rate of 0%.

In this section, support package payment made by a water services entity
means a payment (of an amount, if any. determined by the chief executive of
the department under clause 26A of Schedule 1 of the Water Services
Entities Act 2022) —

made by a water services entity to a local authority (within the meaning
of the Local Government Act 2002); and

made under the Three Waters Reforms Programme—Support package
(announced in July 2021); and

=

5

le

made under that package’s “better off” component or under that pack-

b (13

age’s “no worse oft” component; and

l=

arising from a funding proposal made or finalised, before, on, or after
the commencement of this section.

Amendments to Income Tax Act 2007

Principal Act
Sections 211 and 212 amend the Income Tax Act 2007.

New section CW 38C inserted (Water services entities)
After section CW 38B, insert:

CW 38C Water services entities

)

Exempt income: sinking funds

An amount of income derived from sinking funds relating to the debt of a water
services entity is exempt income.
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Exempt income: other income

(2) Any other amount of income derived by a water services entity is exempt
income.

Exclusion: amounts received in trust
(3) Subsection (2) does not apply to an amount of income that a water services
entity derives as a trustee.
212  Section YA 1 amended (Definitions)
In section YA 1, insert in its appropriate alphabetical order:
water services entity means a water services entity as defined in section 6 of

the Water Services Entities Act 2022

Amendments to Local Government Act 2002

213 Principal Act
Section 214 amends the Local Government Act 2002.

P TE P
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21 Amendments set out in Schedule 5

Amend the Act as set out in Schedule 5 of this Act.

Amendments to Local Government Olfficial Information and Meetings Act 1987

215 Principal Act

Sections 215A and 216 amends the Local Government Official Information
and Meetings Act 1987.

215A Schedule 1 amended

In Schedule 1. Part 1. insert in its appropriate alphabetical order:
Water services entities established under section 10 of the Water Services
Entities Act 2022

216 Schedule 2 amended

In Schedule 2, Part 1, insert in #s-their appropriate alphabetical order:
Boards of water services entities established under section 10 of the Water
Services Entities Act 2022

Regional advisory panels for regional representative groups established under
subpart 5 of Part 2 of the Water Services Entities Act 2022
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217

218

219

220

221

222

Regional representative groups established under subpart 4 of Part 2 of the
Water Services Entities Act 2022

Amendment to Ombudsmen Act 1975

Principal Act
Section 218 amends the Ombudsmen Act 1975.

Schedule 1 amended

In Schedule 1, Part 3, insert in #s-their appropriate alphabetical order:
Regional advisory panels for regional representative groups established under
subpart 5 of Part 2 of the Water Services Entities Act 2022

Regional representative groups established under subpart 4 of Part 2 of the
Water Services Entities Act 2022

Water services entities established under section 10 of the Water Services
Entities Act 2022

Amendment to Public Audit Act 2001

Principal Act
Section 220 amends the Public Audit Act 2001.

Schedule 1 amended

In Schedule 1, insert in its appropriate alphabetical order:
Water services entities established under section 10 of the Water Services
Entities Act 2022

Amendment to Public Records Act 2005

Principal Act
Section 222 amends the Public Records Act 2005.

Section 4 amended (Interpretation)
In section 4, definition of local authority, after paragraph (b), insert:

(c) includes a water services entity as defined in section 6 of the Water
Services Entities Act 2022

Amendments to Taumata Arowai—the Water Services Regulator Act 2020

223

118

Principal Act
Sections 224 and 225 amend the Taumata Arowai—the Water Services
Regulator Act 2020.
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224 Section 4 amended (Interpretation)
In section 4. definition of Te Mana o te Wai, after “the 2020 statement”, insert
“(and see also sections 5, 5A, 10, 17, and 18)”.

225 New section SA inserted (Application of Te Mana o te Wai)
After section 5, insert:

SA Application of Te Mana o te Wai
Te Mana o te Wai applies. for the purposes of this Act, not only to all fresh-
water, but also to all coastal water, and to all geothermal water (as those
3 terms are defined in section 2(1) of the Resource Management Act 1991).

Amendments to Water Services Act 2021

226 Principal Act
Sections 227 and 228 amend the Water Services Act 2021.

227 Section 14 replaced (Effect and interpretation of Te Mana o te Wai)
Replace section 14 with:

14  Te Mana o te Wai: meaning, effect, application
Meaning

(1) In this Act, Te Mana o te Wai has the meaning set out in the National Policy
Statement for Freshwater Management (as that term is defined in section 5 of
this Act).
Effect

(2) When exercising or performing a function, power, or duty under this Act, a per-
son must give effect to Te Mana o te Wai, to the extent that Te Mana o te Wai
applies to the function, power, or duty.
Application

(3) Te Mana o te Wai applies, for the purposes of this Act, not only to all fresh-
water, but also to all coastal water, and to all geothermal water (as those
3 terms are defined in section 2(1) of the Resource Management Act 1991).

228 Section 201 amended (Levy)

(1)  After section 201(2), insert:

(2A) Before making a recommendation under subsection (1) during the establish-

ment period (as defined in clause 1 of Schedule 1 of the Water Services

Entities Act 2022). the Minister must also consult the following as if they were
levy pavers:
(a)  water services entities established under section 10 of that Act:

(b) their territorial authority owners (as defined in section 6 of that Act).
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(2B) Subsection (2A) and this subsection are repealed on the establishment date
(as defined in clause 1 of Schedule 1 of the Water Services Entities

Act 2022).
(2) Replace section 201(5) with:
5

Taumata Arowai—

(a) must ensure that each levy payment received under the regulations is
separately accounted for; and
(b) may, but need not, pay each such payment into a Crown Bank Account.
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Provisions relating to this Act as enacted
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4 Appointment of establishment chief executive 125
5 Establishment chief executive must prepare allocation schedule 126
6 Role of Minister during establishment period 127
Subpart 2—Transitional arrangements relating to reporting
obligations
7 Chief executive of department sesy-must prepare and approve 127
establishment water services plan
8 Transitional requirements for initial asset management plan and 128
initial funding and pricing plan during establishment period
SA Additional requirements for draft and final initial asset 129
management plans
8B Commission’s functions and powers during establishment period 129
9 Quarterly reports 130
10 Hrst-annuelreport-of-water-servtees-entity Accountability 130
arrangements for establishment period
10A First infrastructure strategy of water services entity 131
11 Duty of local government organisations to co-operate with 132
department and water services entities
12 Duty of water services entity to co-operate 133
13 Chief executive of department may issue direction of non- 133
compliance
14 Relationship of this Part with Local Government Act 2002 133
Subpart 3—Transitional provisions relating to employment
Application of subpart
14A Subpart does not apply to mixed-shareholder CCOs 134

121



Schedule 1

‘Water Services Entities Bill

Review of employment positions

15 Review of employment positions by chief executive of department
during establishment period

16 Obligation to offer eestetr-employees position-thatinvelres-same
er-stnHear-duttes-and-responstbiittes if role primarily relates to, or
primarily supports. delivery of water services

16A Compensation if employee accepts position at new location

17 Transfer of employment positions

18 Employees not entitled to redundancy or other compensation just
because position or employer ceases to exist

18A Compensation deferred, and may cease to be payable, if permanent
employee accepts fixed term employment with water services
entity

Collective bargaining and collective agreements

19 Collective bargaining before establishment date for new collective
agreement to come into force on that date

20 Application of existing collective agreements on and from
establishment date

Subpart 4—Oversight powers of department

21 Decisions subject to department’s oversight powers

22 Review of local government organisation decisions and meeting
agendas during establishment period

23 Decision making during establishment period

24 Confirmation of decisions of local government organisations

Subpart 5S—Transitional tax relief, and recovery of costs

25 Transitional tax relief

26 Crown expenses and capital expenditure recoverable from water
services entity

Subpart 6—Payment provisions
26A Support package payment made by water services entity
Part 1
Provisions relating to this Act as enacted
1 Interpretation
+ In this Part, unless the context otherwise requires,—

134

135

139

140

141
142

142
142

143
143

assets, liabilities, and other matters, of a local government organisation,
include, without limitation, the organisation’s—

(2)
(b)

122

assets (for example, infrastructure assets):

contracts, engagements, or information:
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(c) Dbenefits, entitlements, interests, rights, powers, or privileges (including,
without limitation, in relation to any moneys payable, proceedings, ef
statutory approvals or consents, easements, encumbrances, leases, or

licences (including, without limitation, access licences)):

(ca) other property (which, in this paragraph, means—

(1)  any other thing that is capable of being owned, whether it is real
or personal property, and whether it is tangible or intangible prop-
erty; or

(ii) any estate or interest in any thing specified in subpara-
graph (i)):

(d) eligibility for benefits, entitlements, interests, rights, powers, or privil-
eges:

()  duties or liabilities (including, without limitation, in relation to any
moneys payable, proceedings, or statutory approvals or consents):

(f)  ineligibility for benefits, entitlements, interests, rights, powers, or privil-
eges

council-controlled organisation has the same meaning as in section 6 of the
Local Government Act 2002

decision has the meaning set out in clause 21
establishment chief executive means a chief executive—
(a)  of a water services entity; and

(b)  appointed under clause 4

establishment date means the earlier of—

(a)  a date eppetrted-set by the Governor-General by Order in Council_under
section 2(2); and
(b) 1 July 2024

establishment period means the period—

(a) commencing on the day after the date on which the Act receives the
Royal assent; and

(b)  ending on the establishment date
existing employer has the meaning set out in clause 15
infrastructure assets includes—

(a) existing or proposed assets to be used to provide services by, or on
behalf of, the water services entity in relation to water services; and

(ab) water supply networks. wastewater networks. and stormwater networks;
and

(b) any other assets that the water services entity wishes to include in the
strategy
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124

local government organisation-has-the-sere-meanine-as-trseetton—t24-of-the
Foeal-Covernment—ret—2002 means any of the following that provides water

services:

(a) alocal authority:

(b)  acouncil-controlled organisation:
(c) asubsidiary of a council-controlled organisation

mixed-shareholder CCO means a council-controlled organisation in which—

(@) 1 ormore of the shareholders is a local government organisation; and

(b) atleast 1 of the shareholders is not a local government organisation

water services reform means—

(a)  the establishment of water services entities to deliver water services in
accordance with this Act; and

(b) the transfer of interests in, and the ownership of, infrastructure assets
from local government organisations to the water services entities.

Subpart 1—Transitional provisions relating to establishment and
governance of water services entities

Establishment functions and objectives of water services entities
During the establishment period,—
(a) section 11 must be read as if—

(1)  the objective set out paragraph (a) of that section were to ensure
that, by the establishment date, the water services entity will
deliver water services and related infrastructure in an efficient and
financially sustainable manner; and

(i1)  the objective set out paragraph (f) of that section were to ensure
that, by the establishment date, the water services entity will
deliver water services in a sustainable and resilient manner that
seeks to mitigate the effects of climate change and natural haz-
ards; and

(b) section 12 must be read as if the function described in paragraph (a)
of that section were to ensure that, by the establishment date, the water
services entity will have sufficient capacity and capability to provide
safe, reliable, and efficient water services in its area.

Establishment board of water services entity

During the establishment period, subparts 6 and 8 of Part 2 of this Act
apply with the following modifications:
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(1

(1A)

(a) section 57(1) must be read as if it required the board to consist of no
fewer than 3, and no more than 6, members; and

(b)  all references to the constitution (for example, in section 58) do not
apply (because only after that period will a model constitution for the
purposes of section 94 be provided for by regulations made under sec-
tion 206(1)(a)); and

(c) section 60 (board must hold 2 public meetings each financial year)
does not apply; and

(d) all references to the regional representative group and the board appoint-
ment committee of the regional representative group in subpart 6 of
Part 2 of this Act must be read as if they were references to the Minis-
ter; and

(e) subpart 8 of Part 2 of this Act applies only in relation to board mem-
bers, and all references in that subpart to the regional representative
group and the board appointment committee of the regional representa-
tive group in relation to an obligation of the board or members of the
board must be read as if they were references to the Minister; and

(f) section 65 must be read as if it provided that a member of the board of
a water services entity holds office for the establishment period or for
any shorter period stated in the notice of appointment.

Appointment of establishment chief executive

The chief executive of the department must appoint an establishment chief
executive to each water services entity during the establishment period.

An appointment of a water services entity’s establishment chief executive is

2

3)

“)

taken to have been made under subclause (1) if the appointment—
(a) is made by the chief executive of the department; and

(b)  is made before the start of the establishment period; and

(c) takes effect before, on, or after the start of the establishment period.

An establishment chief executive is appointed for a term that—

(a) commences in accordance with the terms and conditions agreed under
subclause (3); and

(b)  ends at the close of the day that is 24 months after the establishment date
unless earlier terminated in accordance with subclause (5).

The terms and conditions of employment of an establishment chief executive
must be determined by agreement between the chief executive of the depart-
ment and the establishment chief executive.

When considering the terms and conditions of an establishment chief execu-
tive, the chief executive of the department must have regard to the matters
listed in section 119(3)(a) to (d).
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(4A) If an appointment under subclause (1) of a water services entity’s establish-

)

(6)

(1

2

3)

126

ment chief executive takes effect before the appointment under clause 3 of the
entity’s establishment board takes effect.—

(a) the establishment chief executive is an employee of the department until
the appointment of the entity’s establishment board takes effect; and

(b) after the appointment of the entity’s establishment board takes effect, the
establishment chief executive ceases to be an employee of the depart-
ment, and becomes instead an employee of the entity on the same terms
and conditions of employment that applied to the establishment chief
executive immediately before that appointment took effect.

The board of a water services entity may remove the establishment chief
executive of the entity from office at any time on or after the establishment
date.

This clause—

(a) applies instead of section 119(1) to (3) during the establishment
period; and

(b)  continues to apply until the earlier of the following:
(i)  the date that is 24 months after the establishment date; and

(i) the time of the removal or resignation, after the establishment
date, of a chief executive appointed under this clause.

Establishment chief executive must prepare allocation schedule

During the establishment period, the establishment chief executive of a water
services entity must prepare, and may update, an allocation schedule for the
entity.

A local government organisation must, under clause 11(1) and (2)(b), co-
operate with a relevant water services entity to facilitate the water services
reform and, in particular, must comply with any reasonable request by the
entity for information that—

(a)  the organisation holds; and

(b) is or may be necessary or desirable for preparing the allocation schedule
for the entity.

The allocation schedule for a water services entity must—

(a)  specify assets, liabilities, and other matters that relate wholly to the pro-
vision of water services by relevant local government organisations:

(b)  specify assets, liabilities, and other matters that relate—

(i)  partly to the provision of water services by relevant local govern-
ment organisations; and

(i1)  partly to the provision of other services by relevant local govern-
ment organisations.
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)
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2

The allocation schedule for a water services entity may also specify assets,
liabilities, and other matters (whether specified in subclause (3)(a) and (b)
or otherwise) that—

(a) relate wholly to 1 or more relevant local government organisations; and

(b) in the opinion of the establishment chief executive of the entity, should
not transfer to the entity.

The allocation schedule for a water services entity must be not inconsistent
with a plan approved under clause 7(1) (see clause 7(3)(a) and (b)).

The allocation schedule for a water services entity—

(a) must not specify assets, liabilities, or other matters that belong to
any mixed-shareholder CCO; but

(b) must list the shares in that mixed-shareholder CCO that are held by the
1 or more shareholders that are local government organisations.

Subclause (6) overrides subclauses (1) to (5).

Role of Minister during establishment period

During the establishment period, in addition to the Minister’s role under sec-
tion 26, the Minister has the additional role of overseeing the establishment of
the water services entities.

The Minister’s additional role includes functions and powers to appoint and
remove members of the board of each water services entity under this schedule.

Subpart 2—Transitional arrangements relating to reporting obligations

7 Chief executive of department say-must prepare and approve
establishment water services plan

(1)  The chief executive of the department sey-must prepare and approve an estab-
lishment water services plan for a water services entity.

(1A) An establishment water services plan for the entity takes the place of a state-
ment of intent for (and so the entity’s board is, despite sections 143 to 146.
not required to prepare a statement of intent until after) the period to which that
plan applies, which—

(a)  starts on the day after the date of publication of that plan; and
(b)  ends at the first end of a financial year after the establishment date.

(2)  The chief executive of the department must, before approving a plan under
subclause (1), consult with the relevant water services entity.

(3) A plan approved under subclause (1) for a water services entity must

include—
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(a) the processes, policies, and guidance for identifying the functions, staff,
and assets, liabilities, and other matters to be transferred to the entity;
and

(b)  the proposed timing for the transfer of functions, staff, and assets, liabil-
ities, and other matters to the entity; and

(ba) performance expectations for the period to which it applies; and

(c)  the reporting requirements for the quarterly reports to be provided to the
chief executive of the department under clause 9 of this schedule.

The plan may include any other matters that the Minister considers relevant
and asks the chief executive of the department to include in the plan.

The plan must be consistent with an initial asset management plan, and with an
initial funding and pricing plan, prepared under clause 8.

The chief executive of the department must make the plan publicly available,

as soon as practicable, by publishing a copy on an Internet site maintained by,
or on behalf of, the department in a format that is readily accessible.

Transitional requirements for initial asset management plan and initial

funding and pricing plan during establishment period

During the establishment period.—

(a) sections 147 to 152 (relating to the requirements to prepare an asset

management plan and a funding and pricing plan) do not apply: and

(b)  this clause applies instead.

During_the establishment period, the chief executive of the department must
prepare, for each water services entity (and for that entity’s establishment board
to adopt, in that period, and with or without modifications).—

(a)  aninitial asset management plan:

(b) aninitial funding and pricing plan.
Each such plan must—

(a) cover aperiod of not less than 10 consecutive financial years: and

(b)  be prepared in draft form, then in final form; and
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= I8

(c) if an initial asset management plan, be prepared as required by
clause 8A.

The chief executive of the department must—

(a) send a draft of each such initial plan to the entity’s establishment board
and to relevant local government organisations; and

(b) give them a reasonable time within the establishment period to scruti-
nise, and provide comment to the chief executive of the department on,
the draft; and

(c) have regard to any comments they provide in response in settling the
final form of each such initial plan.

Preparation of each such plan is also subject to the Commission’s functions and
powers during the establishment period (see clause 8B).

Additional requirements for draft and final initial asset management plans
An initial asset management plan prepared under clause 8 must indicate—

(a) the investment priorities for the entity’s infrastructure assets:

(b)  how the entity will operate, maintain, and renew its infrastructure assets:
(c)  how the entity will provide new infrastructure assets.

An initial asset management plan prepared under clause 8 may indicate—

() how the plan meets the proposed activities and intentions of the entity
set out in its statement of intent:

(b)  how the plan relates to any actions that the entity intends to take as part
of its response to a Te Mana o te Wai statement.

When preparing under clause 8 a draft or final initial asset management plan,
the chief executive of the department must also have regard to—

(a) information that local government organisations provide in response to
requests for information made under clause 11; and

(b)  the initial funding and pricing plan being prepared for the entity; and

(c) the entity’s ability to deliver the matters proposed for inclusion in the
initial asset management plan.

Commission’s functions and powers during establishment period
During the establishment period, the Commission has, in respect of preparation

of an initial asset management plan or an initial funding and pricing plan, the
functions and powers in this clause.

Before the final plan is adopted by the establishment board of a water services
entity, the board must—

(a)  deliver to the Commission a draft of the plan; and
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(b) give the Commission a reasonable time within the establishment period
to scrutinise, and report to the entity, to the Minister, and to the public

on, the draft of the plan; and

(c) have regard to, and to any recommendations made to the establishment
board in, the Commission’s report.

The Commission may scrutinise, and report to the entity, to the Minister, and to
the public on, the draft of the plan delivered to the Commission.

The purpose of the Commission’s scrutiny, and reporting, under this clause, is
to help to optimise the plan and decisions covered by the plan.

During the establishment period, a local government organisation, or an estab-
lishment chief executive or establishment board of a water services entity, must

co-operate with the Commission to facilitate the Commission’s scrutiny, and
reporting, under this clause.

Without limiting subclause (5). a local government organisation, or an estab-
lishment chief executive or establishment board of a water services entity, must
comply with any reasonable request by the Commission for information that
the local government organisation or the water services entity holds.

The obligation to comply with a request under subclause (6) includes
a requirement to comply with any reasonable request to—

(a) collate information; or

(b) provide information in a particular format; or

(¢) disclose current pricing information or indicative water charges on invoi-
ces during the establishment period.

Quarterly reports

The board of a water services entity must, during the establishment period, pro-
vide a quarterly report to the chief executive of the department.

The report must include any information required by an establishment water
services plan approved under clause 7 of this schedule.

Frst-annual-report-of-water-servieesentity Accountability arrangements
for establishment period
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10A

A water services entity must produce an establishment period annual report for,
and within 4 months after the end of, a financial year, if—

(a) the establishment period starts before or during that financial year; and

(b) some or all of that financial year is before the establishment date.

However, if the period from the start of the establishment period to the end of
the financial year is less than 4 months, that period must be covered in the enti-

ty’s next establishment period annual report.
The establishment period annual report referred to in subclause (1) must—
a) describe. accessibly, the entity’s activities during the relevant period; and

report on performance against the entity’s performance expectations set
out in the establishment water services plan (see clause 7); and

report on compliance with this schedule in respect of the entity; and
include financial statements for the entity; and

contain information prepared in accordance with generally accepted
accounting practice if that information is of a form or nature for which

generally accepted accounting practice has developed standards; and
include an audit report in accordance with subclause (5); and

=

e

be made publicly available, as soon as practicable and no later than 4
months after the end of the financial year concerned, by publishing a
copy on an Internet site maintained by, or on behalf of, the entity in a
format that is readily accessible.

= B

A water services entity must forward to the Auditor-General—

(a) the entity’s annual financial statements; and

(b) any other information for establishment period annual report that the
Auditor-General has agreed, or is required, to audit.

The Auditor-General must, within 4 months after the end of the financial year
concerned.—

(a) audit the statements and information referred to in subsection (4):; and

(b) provide an audit report on those statements and that information to the
water services entity.

The audit report must indicate whether those statements and that information—
(a)  comply with this Act; and

(b) comply with generally accepted accounting practice; and
(c) are free from material misstatement.

First infrastructure strategy of water services entity

A water services entity must provide its first infrastructure strategy (despite
sections 2(2) and 153 to 155) within 3 vears after the establishment date.
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Duty of local government organisations to co-operate with department and

During the establishment period, a local government organisation must co-
operate with the department and any relevant water services entity to facilitate

Without limiting subclause (1), a local government organisation must—

(a) comply with any reasonable request by the chief executive of the depart-
ment or the water services entity for employees of the local government
organisation to be seconded to the water services entity; and

(ab) co-operate to enable employees to whom clause 16 applies, whenever
it is reasonably practicable for them to do so, to remain in their current

(b)  comply with any reasonable request by the chief executive of the depart-
ment or the water services entity for information that the local govern-
ment organisation holds (for example, information of the kind specified

The obligation to comply with a request under subclause (2)(b) includes a

(c) disclose to the public, as requested, and in a manner and format reques-
ted, by the department and by any relevant water services entity, the

(d) enable assurance processes for checking the completeness, integrity, and

A local government organisation may only provide personal information under
subclause (2)(b) if the information relates to-empleyment-matters: all or any

(b) persons actually using land or persons actually using a rating unit, or
liability for rates, under the Local Government (Rating) Act 2002.

11
water services entities
(1)
the water services reform.
(2)
locality; and
in clause 5(2)).
3)
requirement to comply with any reasonable request to—
(a) collate information; or
(b)  provide information in a particular format; or
e .
information provided; or
reliability of the information provided.
“4)
of the following:
(a) employment matters:
(4A)

However, the obligation to comply with a request under subclause (2)(b) in

132

respect of preparation under clause 8. and during the establishment period, of

an initial asset management plan or an initial funding and pricing plan, does not
include a requirement that a local government organisation do any of the fol-

lowing:
(a) carry out, or have carried out for it, a revaluation of its assets:

(b)  undertake any public consultation or engagement.
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In this clause, relevant water services entity means the water services entity
whose service area includes the district or region that the local government
organisation services.

Duty of water services entity to co-operate

During the establishment period, a water services entity must co-operate with
the department and with its territorial authority owners to facilitate the water
services reform.

Without limiting subclause (1), a water services entity must comply with any
reasonable request by the chief executive of the department for information
that the water services entity holds that is relevant to the water services reform.

Chief executive of department may issue direction of non-compliance

The chief executive of the department may issue a non-compliance direction to
a local government organisation if they fail to comply with clause 8B or 11
or any disclosure requirements required by regulations made under section
206(1)(b).

The non-compliance direction must—
(a)  identify the local government organisation to which it relates; and

(b)  specify the non-compliance (for example, non-compliance with
clause 11 in respect of a request for information of the kind specified
in clause 5(2)); and

(c)  specify the action required to comply with the non-compliance direction.

The chief executive of the department may apply to the District Court for an
order to compel a local government organisation to comply with a non-compli-
ance direction.

The District Court may make an order to compel a local government organisa-
tion to comply with a non-compliance direction if satisfied that the local gov-
ernment organisation has failed to comply with the non-compliance direction.

The chief executive of the department may withdraw a non-compliance direc-
tion issued under this clause at any time.

An order of the District Court to compel a local government organisation to
comply with a non-compliance direction under subclause (4) ceases to apply
if the non-compliance order is withdrawn.

Relationship of this Part with Local Government Act 2002

The following provisions of the Local Government Act 2002 do not apply to
any actions taken by a local government organisation in order to comply with
this schedule or facilitate the water services reform:

(a)  section 95(2) (relating to the requirement for a local authority to consult
on significant or material variations from its annual plan):
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(b)  section 97 (which requires certain decisions to be taken only if provided
for in a long-term plan):

(c) section 130(3) (relating to certain obligations to maintain water ser-
vices).

Subpart 3—Transitional provisions relating to employment

Application of subpart

Subpart does not apply to mixed-shareholder CCOs

This subpart does not apply to any mixed-shareholder CCO.

This clause overrides clauses 15 to 20.
Review of employment positions

Review of employment positions by chief executive of department during
establishment period

The chief executive of the department must, during the establishment period,—

(a) review,_in consultation with the persons affected, the positions of per-
sons employed by existing employers; and

(b)  determine, in relation to each employee, whether-the—emplesee_in the
chief executive’s reasonable opinion—

(@)

#ythe purpose, duties, and responsibilities of the
employee’s role primarily relate to, or primarily support, the
delivery of water services; and

(i)  the employee has a senior management role.
In making a determination under subclause (1)(b). the chief executive must

consider—

(a)  whether more than half the employee’s time is spent undertaking duties
and responsibilities that primarily relate to, or primarily support, the
delivery of water services; and

(b)  whether the removal of duties and responsibilities that do not primarily
relate to, or primarily support, the delivery of water services would
result in a substantial change to the employee’s role.

The chief executive of the department must, before the establishment date,
notify in writing each employee and their existing employer of the determin-
ation made in relation to the employee under subclause (1)(b).

In this subpart, existing employer, in relation to a water services entity, means
a local government organisation that—
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(a) provides water services in the service area of the water services entity
before the establishment date; and

(b)  employs employees.

Obligation to offer eertain-employees position-thatinvelves—same-or

simHar-duties-and-responsibitities if role primarily relates to, or primarily
supports, delivery of water services

The chief executive of a water services entity must offer an employee of an
existing employer an employment position if the chief executive of the depart-
ment determines under clause 15 that—

t-he—wa-teihseﬁees-eﬁt-rt-ythe purpose, dutles and respon51b111tles of the

employee’s role primarily relate to, or primarily support, the delivery of
water services; and

(b)  the employee does not have a senior management role.

If the employee is covered by an individual employment agreement, the
employee may—

(a) choose to remain on the terms of their existing agreement; or

(b) accept any new agreement offered by the water services entity.

If the employee is covered by a collective employment agreement, their terms
and conditions are covered by clauses 19 and 20.

The chief executive of the relevant water services entity must, before the estab-
lishment date, notify each employee who is being offered a position with the
water services entity—
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(b)

(©)

that the employee is being offered a position with the same or similar
duties and responsibilities with the water services entity; and

of the terms and conditions of employment of the position being offered;
and

of the date by which the employee is to notify the chief executive as to
whether the employee accepts or declines the offer.

(4A) The terms and conditions of the position offered must—
(a)  Dbe in substantially the same general locality; and
(b)  be within a reasonable commuting distance; and
(c) recognise the employee’s employment with the existing emplovyer as if it
were continuous service with the water services entity.
(4B) Whether the position offered is in substantially the same general locality must

)

EE

be decided in consultation with the employee, and after considering all relevant

factors, including—

(a)

5

e

= B

the distance between the old and new location, and the distances
between them and the employee’s place of residence; and

the time required to travel between the old and new locations and the
employee’s place of residence; and
the employee’s usual travel arrangements; and

how often the emplovee is required to work at the new location; and

access to transport (for example, a vehicle) provided to the employee by
the water services entity; and

availability of public transport; and

any relevant terms of the employee’s current employment agreement.

Nothing in this clause—

(2)

(b)

imposes any obligation on an employee of an existing employer to
accept an offer under this schedule; or

prevents the chief executive of the-department-a_water services entity
from offering a position to any other employee of the existing employer
on any terms and conditions the chief executive considers appropriate.

Compensation if employee accepts position at new location

If an employee referred to in clause 16 takes up a position at a new location,
the employee is entitled to—

()

any compensation otherwise payable under the terms and conditions of
employment applicable immediately before the establishment date as if
the employee had continued to be employed by their existing employer;
but
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(b) if no compensation is payable under paragraph (a). or any compensa-

tion payable under paragraph (a) is less favourable than the compensa-
tion provided in the following table, compensation by way of a single

amount in accordance with the following table:

Distance differential Amount pavable ($)
Less than 2 kms Nil
2 kms or more, but less than § kms 600
8 kms or more, but less than 12 kms 1.080
12 kms or more, but less than 20 kms 1.620
20 kms or more 2,400

In the table in subclause (1)(b).—

distance means the shortest distance by road

distance differential means the difference derived by subtracting the distance
referred to in paragraph (a) from the difference referred to in para-

graph (b):

(a) the distance as on the establishment date from the employee’s normal
residence to the employee’s place of work with their existing employer;
and

(b) the distance as on the establishment date (or as on any later date on
which the emplovee’s place of work shifts to the new location) from the
employee’s normal residence to the employee’s place of work with their

new emplovyer.
However, an amount payable in the table in subclause (1)(b)—

(a) is for an employee who is required to travel the additional distance on
each of 5 working days per week; and

(b) must be adjusted, on a pro-rata basis, if, and to the extent that, an
employee is required to travel the additional distance on each of fewer,
or of more, than 5 working days per week.

Compare: 2010 No 37 s 105

Transfer of employment positions

An employee who accepts an offer of employment made under clause 16(4)
becomes an employee of the water services entity, on and from the establish-
ment date, on the terms and conditions offered under that subclause.

The terms and conditions of employment continue to apply in relation to the
employee until—

(a)  the terms and conditions are varied—

(i) by agreement between the employee and the relevant water ser-
vices entity; or

(i1)) in accordance with the employee’s terms and conditions of
employment; or
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(iii))  because of the application of section 61(1)(b) of the Employment
Relations Act 2000; or

(b) the employee accepts a subseegent-later position with the water services
entity or the employee resigns or has their employment terminated.

To avoid doubt, subclause (2) applies,—

(a) in the case of an employee bound by an applicable collective agreement,
subject to section 61(1)(b) of the Employment Relations Act 2000 and,
without limiting this paragraph, subject to an applicable collective agree-
ment that comes into force on the establishment date; and

(b) in the case of an employee not bound by an applicable collective agree-
ment, subject to any variation in terms and conditions of employment
agreed to before the establishment date but to come into force on that
date.

This clause applies only if the employee continues to be an employee of the
existing employer at the close of the day before the establishment date.

Compare: 2010 No 37 s 101

Employees not entitled to redundancy or other compensation just because
position or employer ceases to exist

This clause applies to an employee of an existing employer who—

(a) 1is notified of an offer in accordance with clause 16(4); or

(b)  otherwise accepts a position with the water services entity.

An employee to whom this clause applies is not entitled to receive any pay-
ment or any other benefit (compensation) for any of the following reasons:

(a)  the position held by the employee with an existing employer ceases to
exist:

(b)  the employee ceases to be an employee of an existing employer:

(c) the employee’s employer ceases to exist.

This clause is subject to clause 18A.
Compare: 2010 No 37 s 103

Compensation deferred, and may cease to be payable, if permanent

138

emplovee accepts fixed term employment with water services entity

This clause applies to an employee who is a permanent employee of an existing
employer and accepts a position with a new employer that is a water services
entity, but only if that position with a new employer is—

(a) not one as an establishment chief executive (as defined in clause 1);

and
(b) for a fixed term (within the meaning of section 66 of the Employment
Relations Act 2000).
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Any compensation payable to the employee in relation to the employee’s per-
manent employment is not to be paid until the conclusion of their fixed term

employment.
Subclause (2) applies subject to subclauses (4) and (5).
Compensation deferred under subclause (2) ceases to be payable to the

employee if the employee, before the end of their fixed term employment with
the new emplover, accepts an offer of permanent employment with the new

employer.
Subclause (4) applies whether the permanent employment begins before or

after the end of the fixed term employment.
Compare: 2010 No 37 s 106(1)—(4)

Collective bargaining and collective agreements

Collective bargaining before establishment date for new collective
agreement to come into force on that date

Subclause (2) applies if an employee whose position is subject to review
under clause 15 is a member of a union that enters into bargaining for a col-
lective agreement to come into force on the establishment date.

For the purposes of the bargaining during the establishment period,—

(a) the employees are to be treated as if they were employees of the water
services entity; and

(b)  section 41 of the Employment Relations Act 2000 does not apply in rela-
tion to the bargaining; and

(c) the other provisions of the Employment Relations Act 2000 apply
accordingly with any necessary modifications.

For the purposes of ratifying a collective agreement, a person is to be treated as
an employee of the entity only if—

(a)  the person—
(i)  has accepted an offer of a position; or

(i1)) has neither accepted nor declined an offer notified under
clause 16; or

(iii))  has not received notice of an offer under clause 16; and

(b) the following work comes within the coverage clause in the collective
agreement:

(i) work to be done by the person for the water services entity
(if paragraph (a)(i) applies):
(i1)) work done by the person for their existing employer (if para-
graph (a)(ii) or (iii) applies).
A person ceases to be an employee for the purposes of this clause if—
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(a)

(b)

(©)

the person declines an offer of a position with the water services entity;
or

the person is notified that their employment is to be terminated on and
from the establishment date; or

the person’s employment is terminated before that date or the person
resigns before that date.

Compare: 2010 No 37 s 111

Application of existing collective agreements on and from establishment

date

Subclause (2) applies if—

(a)

(b)

(c)

an employee of an existing employer—

(1)  has received and accepted an offer of employment with a water
services entity; or

(i)  has received notification of an offer under clause 16(4) and nei-
ther accepted nor declined the offer; or

(ii1) has not been notified in accordance with clause 16(4) as to
whether they are being offered a position with a water services
entity or their employment with an existing employer is to be ter-
minated; and

the employees are bound by a collective agreement under the Employ-
ment Relations Act 2000 in relation to their employment with their exist-
ing employer; and

the collective agreement does not expire until after the establishment
date.

On and from the establishment date,—

(a)

(b)

(c)

the collective agreement is to be treated as a separate collective agree-
ment in relation to the water services entity; and

the water services entity is to be treated as a party to the collective agree-
ment in place of the previous employer; and

the collective agreement continues to apply to and bind only the
employees referred to in subclause (1) to the extent that the nature of
the work they undertake for the water services entity comes within the
coverage clause of the collective agreement.

Subclause (2) applies only if the collective agreement is not replaced on the
establishment date by a collective agreement in accordance with clause 19.

A union that is a party to a separate collective agreement under this clause may,
by notice in writing to the relevant water services entity, specify a date on
which the agreement is to expire, being a date that is earlier than a date on
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which the agreement would otherwise expire under section 52(3) of the
Employment Relations Act 2000.

Section 58 of the Employment Relations Act 2000 (which is a section about an

emplovee who resigns as a member of a union but does not resign as
emplovee) does not apply to any employees who transfer to a water services

entity under subclause (2).

Compare: 2010 No 37 s 112

Subpart 4—Oversight powers of department

Decisions subject to department’s oversight powers

In this subpart, decision—

(a) means a decision that—
(1)  relates to the provision of water services; or
(i) may affect the provision of water services; and

(b) includes a decision—

(i) by a local authority to adopt or amend a tene—termeetnet-eerm
muntty-plen-long-term plan or to adopt an annual plan_(as those

terms are defined in section 5(1) of the Local Government
Act 2002):

(i1)) by a local authority to adopt a policy required by the Local Gov-
ernment Act 2002:

(i11)) by a local authority that is significantly inconsistent with, or is
anticipated to have consequences that will be significantly incon-
sistent with, any policy or plan adopted by the local authority
under the Local Government Act 2002:

(iv) by a local authority to purchase or dispose of assets other than in
accordance with its long-term council community plan:

(v) by any local government organisation to purchase or dispose of an
asset, if the purchase or disposal of the asset will have a material
impact on the capacity to provide water services or on the finan-
cial well-being of the organisation:

(vi) by any local government organisation to enter into any contract
(other than an employment agreement)—

(A) that imposes, or will continue to impose, any obligation on
the local authority after a date determined by the chief
executive of the department for the purposes of this para-
graph:

(B) for which the consideration is, or is equivalent to or more
than, an amount set by the chief executive of the depart-
ment for the purposes of this paragraph:
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(vii) by any local government organisation to borrow money for a
period that extends beyond a date set by the chief executive of the
department for the purposes of this paragraph.

Compare: 2009 No 13 s 31(4), (5)
Review of local government organisation decisions and meeting agendas
during establishment period

During the establishment period, each local government organisation must pro-
vide the department with information about an intended decision.

The chief executive of the department may review any decision made by, or on
behalf of, a local government organisation during the establishment period.

Despite subclause (2), the department must not review a decision under this
clause that it has confirmed under clause 24(2)(a).

The department must, without delay, notify a local government organisation if
it—
(a) reviews a decision of the organisation under subclause (2); and

(b)  considers, on reasonable grounds, that the decision is a decision to which
clause 23 applies.

Compare: 2009 No 13 s 20

Decision making during establishment period

The chief executive of a local government organisation must ensure that,
before implementing a decision to which this clause applies, the department
has confirmed the decision in writing.

A decision to which this clause applies is void and of no effect until it is con-
firmed by the chief executive of the department.

This clause applies to a decision of a local government organisation that is
made during the establishment period and that may, directly or because of its
consequences,—

(a) significantly prejudice the water services reform; or

(b)  significantly constrain the powers or capacity of the water services
entities following the water services reform; or

(c)  have a significant negative impact on the assets, liabilities, or other mat-
ters that are transferred to the water services entities as a result of the
water services reform.

Compare: 2009 No 13 s 31(1), (6), (7)

Confirmation of decisions of local government organisations

This clause applies to the department if a local government organisation seeks
confirmation of a decision to which clause 23 applies.

The department must, as soon as practicable and in writing,—
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(a)  confirm the decision; or

(b)  decline to confirm the decision and give reasons for doing so (with refer-
ence to the matters in clause 23(3)); or

(c) if it considers that it has insufficient information to make a decision,
request further information from the chief executive and then act under
paragraph (a) or (b), as applicable.

The chief executive of the department may decline to confirm a decision if they
determine that 1 or more of the following criteria are met:

(a)  the decision will significantly prejudice the water services reform:

(b)  the decision will significantly constrain the powers or capacity of a
water services entity following the water services reform:

(c)  the decision will have a significant negative impact on the assets, liabil-
ities, or other matters that are transferred to a water services entity as a
result of the water services reform.

Compare: 2009 No 13 5 21
Subpart 5—Transitional tax relief, and recovery of costs

Transitional tax relief

No water services entity or local government organisation will have any tax
liability under the Income Tax 2007 or the Goods and Services Act 1985 aris-
ing from the vesting of assets, liabilities, or other matters in, or the transfer of
employees from a local government organisation to, a water services entity.

Crown expenses and capital expenditure recoverable from water services
entity

This clause applies to any expenses or capital expenditure incurred by
the Crown—

(a)  before, on, or after the commencement of this clause; and
(b)  before the establishment date; and
(c) inrelation to establishing a water services entity.
The expenses or capital expenditure must be reimbursed—
(a) by the water services entity to the Crown; and
(b)  on the terms and conditions agreed between—
(i)  the Minister; and
(i1))  the Minister of Finance.

The terms and conditions may, for example, specify, or specify classes, descrip-
tions, or kinds of, all or any of the expenses or capital expenditure.
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The duty to reimburse the expenses or capital expenditure is not the Crown
lending money for the purposes of the Public Finance Act 1989.

Compare: 1989 No 44 ss 4, 65K, 65L, 650, 65P, 65Q; 2009 No 13 s 23

Subpart 6—Payment provisions

Support package payment made by water services entity

On or before the establishment date, a water services entity must pay each local
authority whose district is included in its service area an amount, if any, deter-
mined by the chief executive of the department relating to the support package
payment made by a water services entity.

In_subclause (1). support package payment made by a water services

entity means a payment—

(a) made by a water services entity to a local authority; and

made under the Three Waters Reforms Programme—Support package
(announced in July 2021): and

9, 66

age’s “no worse oft” component; and

(®)
(c) made under that package’s “better off” component or under that pack-
(d

arising from a funding proposal made or finalised, before, on, or after
the commencement of this clause.
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Schedule 2
Water services entities and their service areas

s 10

Part 1
Northern Water Services Entity

The Northern Water Services Entity’s service area includes the districts of the follow-
ing territorial authorities:

. Auckland Council:
. Far North District Council:

. Kaipara District Council:
. Whenearer Whangarei District Council.

Part 2
Western-Central Water Services Entity

The Western-Central Water Services Entity’s service area includes the districts of the
following territorial authorities:

. Hamilton City Council:

. Hauraki District Council:
. Kawerau District Council:
. Matamata-Piako District Council:

. New Plymouth District Council:
. Opotiki District Council:

. Otorohanga District Council:

. Rangitikei District Council:

. Rotorua District Council:

. Ruapehu District Council:

. South Taranaki District Council:

. South Waikato District Council:

. Stratford District Council:

. Feape-Taupo District Council:

. Tauranga City Council:

. Thames-Coromandel District Council:
. Waikato District Council:

. Waipa District Council:
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Waitomo District Council:
Western Bay of Plenty District Council:
Whakatane District Council:

Whanganui District Council.

Part 3
Eastern-Central Water Services Entity

The Eastern-Central Water Services Entity’s service area includes the districts of the
following territorial authorities:

146

Carterton District Council:

Central Hawke’s Bay District Council:
Chatham Islands Council:

Gisborne District Council:

Hastings District Council:
Horowhenua District Council:

Hutt City Council:

Kapiti Coast District Council:
Manawatu District Council:

Marlborough District Council (excluding those parts included in the service
area of the Southern Water Services Entity under Part 4 of this schedule):

Masterton District Council:
Napier PastrretCity Council:
Nelson City Council:

Palmerston North City Council:
Porirua City Council:

South Wairarapa District Council:
Tararua District Council:

Tasman District Council (excluding those parts included in the service area of
the Southern Water Services Entity under Part 4 of this schedule):

Upper Hutt City Council:
Wairoa District Council:

Wellington City Council.
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Part 4
Southern Water Services Entity

The service area of the Southern Water Services Entity is the takiwa of Ngai Tahu as
described in section 5 of Te Runanga o Ngai Tahu Act 1996, and including—

the districts of the following territorial authorities:

Ashburton District Council:
Buller District Council:
Central Otago District Council:
Christchurch City Council:
Clutha District Council:
Dunedin City Council:

Gore District Council:

Grey District Council:

Hurunui District Council:
Invercargill City Council:
Kaikoura District Council:
Mackenzie District Council:
Queenstown-Lakes District Council:
Selwyn District Council:
Southland District Council:
Timaru District Council:
Waimakariri District Council:
Waimate District Council:
Waitaki District Council:
Westland District Council; and

the parts of the districts of the following territorial authorities within the boun-
daries of the takiwa of Ngai Tahu as described in section 5 of Te Runanga o
Ngai Tahu Act 1996:

Marlborough District Council:

Tasman District Council.
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Schedule 3
Preparation of planning documents

ss 144, 147, 150, 153, 202

Part 1
Preparation of statement of intent

Draft statement of intent

The board of a water services entity must deliver a draft statement of intent to
the entity’s regional representative group.

The draft statement of intent must be delivered on or before 1 March in the
year preceding the start of the period to which the draft statement of intent
relates.

Before delivering the draft statement of intent to the entity’s regional represen-
tative group. the board of the entity must engage with any people the board

considers appropriate in accordance with section 202.
Compare: 2002 No 84 Schedule 8 cl 1

Strategic elements must be approved by regional representative group

The strategic elements (see section 145(1)) must, before being set out in the
final statement of intent, be—

(a)  setout in the draft statement; and
(b) approved by the water services entity’s regional representative group.

The group may approve those elements with, or without, changes agreed with
the entity’s board.

Board must also consider group’s comments on operational and financial
elements

The board of a water services entity must consider any comments made—

(a)  on the operational and financial elements (see section 145(2) and (3))
of the draft statement of intent; and

(b) by the regional representative group; and

(c) atleast 2 months before the start of the period to which the draft state-
ment relates.

Compare: 2002 No 84 Schedule 8 cl 2

Final statement of intent

The board of a water services entity must deliver the final statement of intent to
the entity’s regional representative group before the start of the period to which
it relates.

Compare: 2002 No 84 Schedule 8 cl 3

10

15

20

25

30

35



Water Services Entities Bill Schedule 3

5 Regional representative group may extend deadlines by up to 1 month
The regional representative group of a water services entity may, by written
notice to the board, extend a deadline specified in clause 1(2), 3, or 4 for a
period or periods not exceeding in total 1 calendar month.
Compare: 2002 No 84 Schedule 8 cl 4
6 Modifications of statement of intent
The board of a water services entity may, by written notice to the regional rep-
resentative group, modify a statement of intent at any time if the board has
first—
(a)  given written notice to the regional representative group of the proposed
modification; and
(b)  considered any comments made on the proposed modification by the
regional representative group within—
(1) 1 month after the date on which the board gave the notice under
paragraph (a); or
(i) any shorter period that the regional representative group may
agrees=; and
(c) obtained the regional representative group’s approval of the proposed
modification.
Compare: 2002 No 84 Schedule 8 cl 5
Part 2
Preparation of asset management plan
7 Engagement on asset management plan proposals
The board of a water services entity must engage with territorial authority
owners, and with consumers and communities, on proposals to adopt an asset
management plan in accordance with section 202.
8 Draft asset management plan
(1)  The board of a water services entity must deliver a draft asset management
plan to the entity’s regional representative group.
(2)  The draft asset management plan shewte-must include—
(a)  the results of any engagement with territorial authority owners, and with
consumers and communities, under section 202; and
(b)  a statement summarising the views received on the draft plan from terri-
torial authority owners, and from consumers and communities.
(2A) The draft asset management plan must be accompanied by a statement of asset

data quality and confidence ratings.

149

10

15

20

25

30

35



Schedule 3 Water Services Entities Bill

3)

(M

10
(D)

2

11

12

150

The draft asset management plan must be delivered on or before 1 March in the
year preceding the financial year to which the draft asset management plan
relates.

Compare: 2002 No 84 Schedule 8 cl 1

Consideration of regional representative group comments

The board of a water services entity must consider any comments on the draft
asset management plan that are made by the regional representative group of
the entity at least 2 months before the start of the period to which the draft plan
relates.

Before making comments, the regional representative group must seek, and
consider, input from any regional advisory panel for the group—

(a) on the draft asset management plan; and

(b) in _respect of. or otherwise affecting, a particular geographic area for
which the panel is responsible under the constitution (see sec-

tion 91(f)(ii)).

Compare: 2002 No 84 Schedule 8 cl 2

Final asset management plan

The board of a water services entity must deliver the final asset management
plan to the regional representative group of the entity before the commence-
ment of the financial year to which it relates.

The final asset management plan must include the board’s responses to the
comments considered under clause 9.

Compare: 2002 No 84 Schedule 8 cl 3

Regional representative group may extend deadlines by up to 1 month

The regional representative group of a water services entity may, by written
notice, extend a deadline specified in clause 8(3), 9, or 10(1) for a period or
periods not exceeding in total 1 calendar month.

Compare: 2002 No 84 Schedule 8 cl 4

Modifications of asset management plan

The board of a water services entity may, by written notice, modify an asset
management plan at any time if the board has first—

(a)  given written notice to the regional representative group of the entity of
the proposed modification; and

(b)  considered any comments made on the proposed modification by the
regional representative group of the entity within—

(i) 1 month after the date on which the notice under paragraph (a)
was given; or
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(1) any shorter period that the regional representative group of the
entity may agree.
Compare: 2002 No 84 Schedule 8 cl 5

Part 3
Preparation of funding and pricing plan

Engagement on funding and pricing plan proposals

The board of a water services entity must engage with territorial authority
owners, and with consumers and communities, on proposals to adopt a funding
and pricing plan in accordance with section 202.

Draft funding and pricing plan

The board of a water services entity must deliver a draft funding and pricing
plan to the entity’s regional representative group.

The draft funding and pricing plan should include—

(a)  the results of any engagement with territorial authority owners, and with
consumers and communities, under section 202; and

(b)  a statement summarising the views received on the draft plan from terri-
torial authority owners, and from consumers and communities.

The draft funding and pricing plan must be delivered on or before 1 March in
the year preceding the financial year to which the draft asset management plan
relates.

Consideration of regional representative group comments

The board of a water services entity must consider any comments on the draft
funding and pricing plan that are made by the regional representative group of
the entity at least 2 months before the start of the period to which the draft plan
relates.

Before making comments, the regional representative group must seek, and
consider, input from any regional advisory panel for the group—

(a) on the draft funding and pricing plan; and
(b) in_respect of, or otherwise affecting, a particular geographic area for
which the panel is responsible under the constitution (see sec-

tion 91(f)(ii)).

Compare: 2002 No 84 Schedule 8 cl 2

Final funding and pricing plan

The board of a water services entity must deliver the final funding and pricing
plan to the regional representative group of the entity before the commence-
ment of the financial year to which it relates.
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The final funding and pricing plan must include the board’s responses to the
comments considered under clause 15 of this schedule.

Compare: 2002 No 84 Schedule 8 cl 3

Regional representative group may extend deadlines by up to 1 month

The regional representative group of a water services entity may, by written
notice, extend a deadline specified in clause 14(3), 15, or 16(1) for a period
or periods not exceeding in total 1 calendar month.

Compare: 2002 No 84 Schedule 8 cl 4

Modifications of funding and pricing plan

The board of a water services entity may, by written notice, modify a funding
and pricing plan at any time if the board has first—

(a) given written notice to the regional representative group of the entity of
the proposed modification; and

(b)  considered any comments made on the proposed modification by the
regional representative group of the entity within—

(1) 1 month after the date on which the notice under paragraph (a)
was given; or

(1)  any shorter period that the regional representative group of the
entity may agree.
Compare: 2002 No 84 Schedule 8 cl 5

Part 4
Preparation of infrastructure strategy

Engagement on infrastructure strategy proposals

The board must engage with territorial authority owners, and with consumers
and communities, on proposals to adopt an infrastructure strategy in accord-
ance with section 202.

Draft infrastructure strategy

The board of a water services entity must deliver a draft infrastructure strategy
to the entity’s regional representative group.

The draft infrastructure strategy should include—

(a)  the results of any engagement with territorial authority owners, and with
consumers and communities, under section 202; and

(b)  a statement summarising the views received on the draft plan from terri-
torial authority owners, and from consumers and communities.
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The draft infrastructure strategy must be delivered on or before 1 March in the
year preceding the financial year to which the draft infrastructure strategy
relates.

Compare: 2002 No 84 Schedule 8 cl 1

Consideration of regional representative group comments

The board of a water services entity must consider any comments on the draft
infrastructure strategy that are made by the regional representative group of the
entity at least 2 months before the start of the period to which the draft plan
relates.

Before making comments, the regional representative group must seek, and
consider, input from any regional advisory panel for the group—

(a) on the draft infrastructure strategy; and

(b) in _respect of. or otherwise affecting, a particular geographic area for
which the panel is responsible under the constitution (see sec-

tion 91(f)(ii)).

Compare: 2002 No 84 Schedule 8 cl 2

Final infrastructure strategy

The board of a water services entity must deliver the final infrastructure strat-
egy to the regional representative group of the entity before the commencement
of the financial year to which it relates.

The final infrastructure strategy must include the board’s responses to the com-
ments considered under clause 21.

Compare: 2002 No 84 Schedule 8 cl 3

Regional representative group may extend deadlines by up to 1 month

The regional representative group of a water services entity may, by written
notice, extend a deadline specified in clause 20(3), 21, or 22(1) for a period
or periods not exceeding in total 1 calendar month.

Compare: 2002 No 84 Schedule 8 cl 4

Modifications of infrastructure strategy

The board may, by written notice, modify an infrastructure strategy at any time
if the board has first—

(a)  given written notice to the regional representative group of the entity of
the proposed modification; and

(b)  considered any comments made on the proposed modification by the
regional representative group of the entity within—

(1) 1 month after the date on which the notice under paragraph (a)
was given; or
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(1) any shorter period that the regional representative group of the
entity may agree.
Compare: 2002 No 84 Schedule 8 cl 5
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Schedule 4
Divestment proposals

s 116

Interpretation
In this schedule, unless the context otherwise requires,—
affected elector means—

(a) aperson who is a residential elector (within the meaning of section 23 of
the Local Electoral Act 2001), if the address in respect of which the per-
son is registered is in an affected area:

(b)  aperson who is a ratepayer elector (within the meaning of section 24 of
the Local Electoral Act 2001), if the person is qualified as a ratepayer
elector in respect of a rating unit in an affected area

divestment proposal means a proposal (see section 116(2)(b) or (c)(i)) for
a water services entity to do all or any of the following in breach of sec-
tion 116(1) but in accordance with this schedule:

(a)  divest its ownership or other interest in any water services:

(b) lose control of, sell, or otherwise dispose of, the significant infrastruc-
ture necessary for providing water services in its service area (if, in
doing so, the entity does not retain its capacity to perform or exercise its
duties, functions, or powers—see section 116(2)(c)(ii)_and (3))

Local Government Commission or Commission means the Local Govern-
ment Commission continued under section 28 of the Local Government Act
2002

public notice, in relation to a notice of a divestment proposal given by the
Local Government Commission,—

(a) means a notice published—
(ia) in the Gazette; or

(1)  in 1 or more newspapers circulating in the affected area;-esnd_or

(1)  on an Internet site maintained by, or on behalf of, the Commission
and that is publicly available as far as practicable and free of
charge; and

(b)  includes any other notice that the Commission thinks desirable in the cir-
cumstances.
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Part 1
Divestment proposal

Water services entity must refer proposal to regional representative group
A divestment proposal may be made—

(a) on the water services entity’s own initiative; or

(b) by any other person.

A proposal made under subclause (1)(b) must be made in writing to the
water services entity.

A water services entity must forward any proposal made under subclause
(1)(a) or (b) to the regional representative group.

Regional representative group may, after consultation, resolve by 75%
majority to refer proposal to territorial authority owners

A regional representative group forwarded a divestment proposal under
clause 2 may resolve to refer the divestment proposal to the territorial author-
ity owners.

Before voting on whether to refer the proposal to a poll, the regional represen-
tative group must consult—

(a)  all of the territorial authority owners of the water services entity; and

(b) mana whenua of rohe or takiwa within the area of the water services
entity; and

(c)  the Minister.

The resolution fails unless supported by a vote of not less than 75% of the
regional representatives present and voting.

A regional representative group that resolves to refer a divestment proposal to
territorial authority owners under this clause must notify those owners of the
resolution.

Territorial authority owners may resolve unanimously to refer proposal to
poll

After receiving notification of a resolution under clause 3, the territorial
authority owners may resolve to refer a divestment proposal to a poll.

The resolution fails unless supported by a unanimous vote of all the territorial
authority owners (instead of only all those present and voting).

Territorial authority owners that resolve to refer a divestment proposal to a poll
under this clause must notify the Commission of the resolution.
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Notification of divestment proposal

As soon as practicable after receiving notification of a resolution under

clause 4, the Commission must—

(a)  give public notice of the proposal and, in the notice, specify where cop-
ies of the proposal may be inspected; and

(b) provide a balanced assessment of the proposal to persons, bodies, and
groups that the Commission identifies as having an interest in the pro-
posal; and

(c) take any other action that it considers necessary to inform persons, bod-
ies, and groups that the Commission identifies as having an interest in
the proposal.

The costs incurred by the Commission under subclause (1) are to be appor-

tioned among the affected water services entities according to the number of

affected electors on the electoral rolls of the territorial authority owners of the

water services entity in the manner set out in regulations.

Compare: 2002 No 84 Schedule 3 cl 13(1)

Part 2
Poll

Poll to be held
A poll of electors on the proposal must be held in the service area.

Except as otherwise provided in this Part, a poll under this clause must be held
under the Local Electoral Act 2001 and the provisions of that Act apply, with
any necessary modifications, to the conduct of the poll.

The Local Government Commission must ensure that 1 electoral officer is des-
ignated to conduct the poll and to declare the official result of the poll under
clause 8.

The costs of the poll are to be apportioned among the affected water services
entities on the basis of the number of affected electors on the electoral rolls of
the water services entity.

Compare: 2002 No 84 Schedule 3 cl 26

Timing of poll

A poll required by clause 6 must be held on a date determined by the Local
Government Commission in accordance with this clause.

In determining the date on which a poll is to be held, the Commission must
consult the electoral officer required to conduct the poll.

The Commission must, as soon as practicable after complying with subclause
(2), give written notice of the date determined under subclause (1) to the
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Secretary, to the chief executive of each affected water services entity, and to
the electoral officer required to conduct the poll.

The electoral officer who receives written notification under subclause (3)

must, within 7 days after receiving the notification, give public notice of—

(a)  the poll; and

(b)  the place or places at which the divestment proposal and the explanatory
statement may be inspected.

The date determined under subclause (1) for the conduct of the poll must,—

(a)  if written notice under subclause (3) is to be given on or after 28 Sep-
tember and before 21 November in any year, be a day no earlier than
17 February and no later than 24 February in the following year; and

(b) if written notice under subclause (3) is to be given on or after
21 November and before 16 December in any year, be a day no earlier
than 14 March and no later than 21 March in the following year; and

(c) if written notice under subclause (3) is to be given on or after
16 December in any year and before 13 January in the following year, be
a day no earlier than 11 April and no later than 18 April in that following
year; and

(d) in any other case, be a day no later than 89 days after the day on which
written notice under subclause (3) is given to the electoral officer.

Compare: 2002 No 84 Schedule 3 cl 26

Official result of poll
The electoral officer must,—

(a) when declaring the official result of the poll under section 86 of the
Local Electoral Act 2001, include a statement of—

(i)  the total number of electors on the roll or rolls compiled for the
purpose of the poll; and

(i)  the total number of valid votes cast:

(b) as soon as practicable after declaring the result, notify the chief execu-
tive of the department, the chief executive of the water services entity
and each territorial authority in the service area, and the Local Govern-
ment Commission of the result:

(c) if 75% of votes are in favour of the proposal, notify the Minister of the
result.

Compare: 2002 No 84 Schedule 3 cl 27
Effect of poll

A divestment proposal must not be implemented unless 75% of the votes cast
in the poll are in favour of the proposal.
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Part 3
Advertising of poll

Interpretation

In this subpart, unless the context otherwise requires,—
advertising means advertising in any medium

publish, in relation to advertising,—

(a) means to bring to the notice of a person in any manner, including (but
not limited to)—

(i)  displaying in any medium:

(i1)  distributing by any means:

(ii1)) delivering to an address:

(iv) leaving at a place:

(v)  sending by post or otherwise:

(vi) printing in a newspaper or other periodical:
(vii) broadcasting by any means:

(viii) disseminating by means of the Internet or any other electronic
medium:

(ix) storing electronically in a way that is accessible to the public:
(x) incorporating in a device for use with a computer:
(xi) inserting in a film or video; but

(b)  excludes addressing 1 or more persons face to face

specified period means the period commencing on the day after the date on
which public notice of the proposal is first given under clause 5 and ending
with the close of the day on which the poll is held.

Compare: 2002 No 84 Schedule 3 cl 29

Adpvertising in relation to polls

A local authority or water services entity affected by a divestment proposal
may not, at any time in a specified period, do anything (including publishing
any advertising) that—

(a) involves the expenditure of the authority’s or the entity’s money or use
of the authority’s or the entity’s resources; and

(b) promotes or opposes the implementation of the divestment proposal or a
provision of the divestment proposal.

This clause does not apply to—
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(a) any investigations or research undertaken by, or on behalf of, the water
services entity or local authority that relate to the divestment proposal or
its effects; or

(b)  the making of submissions or other representations to the Commission
by the water services entity or local authority; or

(c)  the publication of any news or comment relating to the divestment pro-
posal or the poll in any medium by any person other than the water ser-
vices entity or local authority; or

(d) anything done by a water services entity or local authority to comply
with the requirements of Part 7 of the Local Government Official Infor-
mation and Meetings Act 1987.

Compare: 2002 No 84 Schedule 3 cl 30

Provision of referential information

Clause 11 does not preclude a local authority affected by a divestment pro-
posal from publishing material that—

(a)  does not expressly or impliedly promote or oppose the divestment pro-
posal; but

(b)  contains factual or referential material presented—
(1)  ina balanced way; and

(1)  to assist electors considering voting in a poll to make a better-
informed decision.

A local authority or water services entity may (but does not have to) seek a rul-
ing from the Local Government Commission that material proposed to be pub-
lished by the authority or the entity under subclause (1) complies with that
subclause.

If the Local Government Commission provides a ruling that the material com-
plies with subclause (1), then publication of the material by the local author-
ity or water services entity is to be treated as published in accordance with
subclause (1).

Compare: 2002 No 84 Schedule 3 cl 31

Authorisation of advertising

A person may not publish advertising that promotes or opposes the implemen-
tation of the divestment proposal, or a provision of the divestment proposal,
unless the advertising contains a statement setting out the true name and
address-contact details of the person who initiated or instigated the publication
of the advertising.

H-subelause-(Haddresseans—
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In this section, contact details means 1 or more of the following:

(a) aresidential or business address:
(b) an email address:

(c)  apost office box number:

(d) aphone number:

(e) alink to a page on an Internet site, if the page contains 1 or more of the

contact details specified in paragraphs (a) to (d).

Compare: 2001 No 35s 113

Offences

Offence for publishing advertising in breach of clause 13

A person commits an offence if the person intentionally fails or refuses to com-
ply with clause 13(1).

A person who commits an offence against subclause (1) is liable on convic-
tion to a fine not exceeding $20,000.
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Schedule 5
Amendments to L.ocal Government Act 2002

s 214

In section 25(4), after “Schedule 2”, insert “of this Act, and may amend Schedule 2 of

the Water Services Entities Act 2022, if appropriate, to reflect any future changes to
the names, water services entity service areas, or both, of the local authorities referred

to in that schedule”.

After section 101B(4), insert:

(4A) A local authority must, for a long-term plan for or after 2027-2037, identify
and explain, in the infrastructure strategy, any significant connections with, or
interdependencies between,—

(a)  the matters included in that infrastructure strategy; and
(b)  the matters that are—

(1)  included in an infrastructure strategy prepared and adopted by a
water services entity under section 153 (and see also clause

10A of Schedule 1) of the Water Services Entities Act 2022;
and

(ii) relevant to the local authority’s district or region.
In Schedule 1AA.—
(a) insert the following Part as the last Part; and

(b) make all necessary consequential amendments:

Part 6
Provisions relating to Water Services Entities Act 2022

Definitions

24  Definitions
In this Part.—

bylaw. without limiting the generality of that term as defined in section 5(1),
includes—

(a) asetofbylaws: and

(b) anindividual bylaw in a set of bylaws; and

(c) aprovision within an individual bylaw

establishment date has the meaning in clause 1 of Schedule 1 of the Water
Services Entities Act 2022
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transition period means the period—

(a) starting on the day after the date of Royal assent of the Water Services
Entities Act 2022; and

(b) ending at the close of the day before the establishment date

water services bylaw means a bylaw that relates to all or any of the following:

(a)  water supply (as defined in section 6 of the Water Services Entities Act
2022):

(b)  wastewater:

(c)  stormwater.

Bylaws

Review under section 158 or 159 of water services bylaws may be deferred
during transition period
The local authority may decide to defer a review required by section 158(1) or

(2) or 159 if all the following requirements are met:

(a) the review relates only to a water services bylaw:

(b) for that bylaw, the S-year period in section 158(1) or (2)(b) or, as the
case requires, the 10-year period in section 159 ends in the transition
period:

(c)  the local authority makes the decision in the transition period:

(d) the local authority gives prompt public notice of the deferral:

(e

that public notice identifies clearly the bylaw.

A deferral under subclause (1) has the results specified in subclauses (3)
to (5).

:

The review is required only if the bylaw is not revoked in the transition period.

The review, if required, is required no later than the second anniversary of the
establishment date.

For the purposes of section 160A, the last date on which the bylaw should have
been reviewed under section 158 or 159 must be taken to be the second anni-
versary of the establishment date.

Subclauses (2) to (5) apply despite sections 158, 159. and 160A.

Duty to identify before 1 January 2024 specified water services bylaws

Each local authority must, before 1 January 2024 —

(a) create a list of every water services bylaw that is—
(1)  made by that local authority; and

(i1)  in force immediately before 1 January 2024: and
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publish the list on an Internet site maintained by or on behalf of the local
authority.

Long-term planning

Long-term planning to exclude water services during establishment period
This clause applies to the following long-term planning:

(2)

(®)

(c)
(d)

a_draft or final long-term plan or an amendment to a long-term plan
(under section 93 and Part 1 of Schedule 10), or associated material or
documentation:

a consultation document related to a long-term plan, and information
relied on by the content of that document (under sections 93 A to 93G):

a financial strategy (under section 101A):

an infrastructure strategy (under section 101B).

That long-term planning must, during the establishment period, exclude any

content (for example, any proposals or associated information) relating to

water services.

Examples of content relating to water services include content relating to all or
any of the following that is, or are, related to water services:

(a)
(®)
(c)
(d

activities (for example, delivery of services):

asset management:

funding arrangements:
infrastructure.

This clause does not affect or limit subpart 2 of Schedule 1 of the Water

Services Entities Act 2022, including, without limitation,—

(a)

(b)

transitional requirements for water services entities’ asset management
plans and funding and pricing plans during the establishment period:

any duty of local government organisations under that subpart to co-
operate with the department and water services entities.

In Schedule 3. clause 7(2)(a), after “the matters to be investigated”, insert “‘(which

must include any connections with, and any potential implications for, a relevant

water services entity and the application of the Water Services Entities Act 2022)”.

In Schedule 3. replace clause 7(4)(a) with:

164

(a)

consult the following on the proposed process or amendment:

(1)  affected local authorities; and

(i1) the relevant water services entities, their territorial authority
owners, regional representative groups. mana whenua, and the
responsible Minister and monitor under the Water Services
Entities Act 2022: and

e ————————————
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In Schedule 3. replace clause 7(6)(c) with:

(c) notify the following of the publication and location of the process docu-
ment:

(1)  all affected local authorities; and
(i1)  affected iwi or hapt; and

iii) the relevant water services entities, their territorial authority
owners, regional representative groups, mana whenua, and the

responsible Minister and monitor _under the Water Services

Entities Act 2022: and
(iv) key stakeholders identified by the Commission.
In Schedule 3. after clause 10(i), insert:

(1)  effective provision for any arrangements that are—
(1)  established by the Water Services Entities Act 2022; and
(i1)  between local authorities and iwi or Maori organisations.
In Schedule 3. after clause 12(2)(f), insert:

(2) the implications of the proposed changes for the arrangements in or
established under the Water Services Entities Act 2022.

In Schedule 3, after clause 12(4), insert:

(5) The Commission must not adopt a reorganisation plan under this clause that

affects the arrangements in or established under the Water Services Entities
Act 2022 without first consulting—

(a) the relevant water services entities, regional representative groups, terri-
torial authority owners, and mana whenua under the Act; and

(b) the responsible Minister and monitor under the Act.

(6) A reorganisation plan to which subclause (5) applies must provide for the
same level and scope of participation in decision making by iwi _or Maori
organisations as the arrangement specified in the Act referred to in that sub-
clause.

In Schedule 3. after clause 14(2)(c)(viii), insert:

(ix) any arrangements relating to water services entities under the
Water Services Entities Act 2022, including (but not limited to)—

(A) any proposed changes to the arrangements for the owner-
ship of those entities by territorial authorities; and

(B) the composition of regional representative groups; and
In Schedule 3. after clause 14(3)(g). insert:

(h) any arrangements relating to water services entities under the Water Ser-
vices Entities Act 2022, including (but not limited to)—
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(1) any proposed changes to the arrangements for the ownership of
those entities by territorial authorities; and

(i) the composition of regional representative groups; and
In Schedule 3. after clause 14(4), insert:

(4A) However, a reorganisation plan must include, and the Commission cannot defer
and include in the reorganisation implementation scheme, the matters in sub-
clause (3)(h).
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