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Schedule 3 150
Further amendments to principal Act relating to
telecommunications networks involving Crown
funding

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Telecommunications (TSO, Broadband, and
Other Matters) Amendment Act 2010.

2 Commencement

(1)  This Act, except subpart 2 of Part 1A and sections 23HA 5
to 23S, comes into force on the day after the date on which it
receives the Royal assent.

(2) Subpart 2 of Part 1A and sections 23HA to 23S come into
force on separation day, but only if an Order in Council has
been made under section 23E. 10

(3)  Telecom must publish the date of separation day in the Gazette
as soon as practicable after it is known.

(4)  Separation day has the meaning set out in section 69B of
the principal Act (as inserted by section 23H of this Act).

3 Principal Act amended 15
This Act amends the Telecommunications Act 2001.

Part 1
Telecommunications service obligations
and general matters

Subpart 1—Amendments to principal Act 20
relating to telecommunications service
obligations and general matters
4 Interpretation
B  Section 5 1s amended by repeating the defintttons of finaneial
year; liable person; liable person’s TSO-qualified revenue; 25
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2)

ment or telecommunications service obligation instrument;
Section 5 is amended by repealing the definitions of constitu-
tion of Telecom, financial year, KSQO, liable person, liable
person’s TSO-qualified revenue, net cost, original KSO,
TSO cost calculation determination, TSO instrument or
telecommunications service obligation instrument, and
TSO provider’s TSO-qualified revenue.

Section 5 is amended by inserting the following definitions in
their appropriate alphabetical order:

“CPI means the Consumers Price Index (All Groups) pub-
lished by Statistics New Zealand

“existing residential line—

“(a) means a Telecom residential line (other than a party
line or a second line) that was an active connection on
20 December 2001; and

“(b) to avoid doubt, includes any such line that has been
replaced or altered since 20 December 2001

“financial year means a period of 12 months beginning on

1 July in any year and ending on 30 June in the following year

“liability allocation determination means a determination
of the Commission prepared in accordance with section
87(1)(a)

“liable person means a person who provides a telecommuni-
cations service in New Zealand by means of some component
of a PTN that is operated by the person

“Ministry means the Ministry responsible for administering
this Act

“net cost,—

“(a) inrelation to an instrument that is declared to be a TSO
instrument under section 70, means the unavoidable net
incremental cost to an efficient service provider of pro-
viding the service required by the TSO instrument to
commercially non-viable end-users; and

“(b) inrelation to a deemed TSO instrument, means the un-
avoidable net incremental cost to an efficient service
provider of providing the service required by the TSO
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instrument to all end-users connected to existing resi-
dential lines

“new KSO has the meaning set out in seetion 7+

“PTN or public telecommunications network—

“(a) means a network used, or intended to be used, in whole
or in part, by the public for the purpose of telecommu-
nication:

“(b) includes—

“(i) aPSTN:
“(ii) a PDN

“qualified revenue means the gross revenue (as determined
in accordance with any specifications set by the Commission)
that a liable person receives during a financial year for supply-
ing either or both of the following (excluding any amount paid
to the liable person by the Crown as compensation for the cost
of complying with a TSO instrument that contains a specified
amount):

“(a) telecommunications services by means of its PTN:

“(b) telecommunications services by means that rely primar-
ily on the existence of its PTN or any other PTN

“TSO charges means the amounts payable to a TSO provider

by the Crown under section 94J(1)

“TSO cost calculation determination means a determination

of the Commission prepared in accordance with section

94H(1)(a)

“TSO instrument or telecommunications service obligation

instrument means—

“(a) an instrument that is declared to be a TSO instrument
under section 70:

“(b) adeemed TSO instrument”.

Performance of Commission’s functions
Section 10(1) is amended by repealing paragraphs (a) and (b)
and substituting the following paragraphs:
“(a) the Telecommunications Commissioner and no fewer
than 2 other members of the Commission must—
“(1) make every determination in respect of a desig-
nated multinetwork service under section 39; and
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“(i1) make every pricing review determination under
section 51; and

“(iil)) make every liability allocation determination
under section 87; and

“@iv) make every TSO cost calculation determination
under section 94H; and

“(ab) the determinations referred to in paragraph (a) must,
if the Telecommunications Commissioner and the other
members of the Commission are not unanimous in their
view, be made in accordance with the majority view;
and

“(b) the Telecommunications Commissioner must report to
the Minister about every proposed alteration to Sched-
ule 1 in any of the ways set out in sections 66 and 67 fol-
lowing consideration by the Telecommunications Com-
missioner and no fewer than 2 other members of the

Commission in accordance with clause 4 of Schedule

3, and—

“@) the recommendation included in the final report
to the Minister must be supported by the ma-
jority of the Telecommunications Commissioner
and the other members of the Commission; and

“(i1) the final report must include the majority view
and any dissenting views; and”.

6 Application of section 98A of Commerce Act 1986
Section 16(b) is amended by omitting “section 81(a)”” and sub-
stituting “section 82(b) or 83(1)(a)”.

6A  Purpose
Section 18 is amended by inserting the following subsection

after subsection (2):

“(2A) To avoid doubt, in determining whether or not, or the extent
to which, competition in telecommunications markets for the
long-term benefit of end-users of telecommunications services
within New Zealand is promoted, consideration must be given
to the incentives to innovate that exist for, and the risks faced
by, investors in new telecommunications services that involve
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significant capital investment and that offer capabilities not

available from established services.”

6B Deemed TSO instrument

Section 71 is amended by repealing subsection (2) and substi-

tuting the following subsection:

“(2) Subsection (1) applies to any other instrument that—

“(a) includes or records provisions that state that the parties
intend the instrument to be a deemed TSO instrument
under this Act; and

“(b) 1is conditional on, or entered into as a consequence of,
the structural separation of Telecom.”

7 New section 71A substituted
Section 71A is repealed and the following section substituted:

“71A TSO instrument may specify total amount payable by
the Crown

“(1) A TSO instrument may specify the total amount payable by
the Crown under the instrument for each financial year (the
specified amount).

“(2) The total amount may be specified as—

“(a) afixed monetary amount; or

“(b) a capped monetary amount; or

“(c) an indexed monetary amount; or

“(d) a formula for the calculation of a monetary amount; or

“(e) any combination of paragraphs (a) to (d).”

7A  Sections 72 and 73 repealed
Sections 72 and 73 are repealed.
7B Section 74 substituted
Section 74 is repealed and the following section substituted:
“74 Compliance with TSO instrument
“(1) A TSO provider must comply with the terms of a TSO instru-
ment.
“(2) The statutory duty in subsection (1) does not limit or affect

16

any right, duty, liability, or remedy in respect of a TSO instru-

ment that exists or is available apart from this Act.”
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(1)
)

‘676

“(D

“2)

10

4677
‘6( 1 )

Variation of TSO instrument or deemed TSO instrument
The heading to section 75 is amended by omitting “or deemed
TSO instrument”.

Section 75(a) is amended by omitting “a TSO instrument” and
substituting “an instrument that is declared to be a TSO instru-
ment under section 70”.

New section 76 substituted
Section 76 is repealed and the following section substituted:

When instrument ceases to be TSO instrument

An instrument ceases to be a TSO instrument,—

“(a) inthe case of an instrument that is declared to be a TSO
instrument under section 70, if the Governor-General,
by Order in Council made on the recommendation of
the Minister, revokes the declaration of that TSO instru-
ment; or

“(b) in the case of a deemed TSO instrument, on a date ap-
pointed by the Governor-General by Order in Council
made on the recommendation of the Minister; or

“(c) if the instrument is terminated in accordance with its
terms.

The Minister must not make a recommendation under sub-

section (1)(a) or (b) unless,—

“(a) in the case of an instrument that is declared to be a
TSO instrument under section 70, the service provider
to whom that instrument applies agrees to the revoca-
tion of the declaration; or

“(b) in the case of a deemed TSO instrument, the service
provider to whom that instrument applies agrees to that
instrument ceasing to have effect as a deemed TSO in-
strument.”

New section 77 substituted

Section 77 is repealed and the following section substituted:

Notification of TSO instrument

The Minister must notify the Commission of—

“(a) every instrument that is declared to be a TSO instrument
under section 70; and

17
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“2)

11

“80

18

“(b) every deemed TSO instrument.

The Commission must give public notice of every TSO instru-
ment.”

New subparts 2 and 2A of Part 3 substituted
Subpart 2 of Part 3 is repealed and the following subparts are
substituted:

“Subpart 2—Amounts payable by liable
persons to the Crown

“Annual procedure for determining amounts
payable by liable persons to the Crown

Interpretation
In this subpart, unless the context otherwise requires,—

“financial statements,—
“(a) exceptifsection 79 applies, has the same meaning as in
section 8 of the Financial Reporting Act 1993; and
“(b) 1if'section 79 applies, means a consolidated statement of
financial performance of the 2 or more bodies corporate
required by that section to be treated as 1 person, pre-
pared in accordance with generally accepted accounting
practice, as defined in section 3 of the Financial Report-
ing Act 1993
“minimum qualified revenue means $10 milthion; or such
other amount as may be preseribed by regulations made under
section 101H(H(a):
“minimum telecommunications revenue means $10 million,
or such other amount, as may be prescribed by regulations
made under section 101(1)(a), of gross revenue (as may be
determined in accordance with any specifications set by the
Commission) that a liable person receives during a financial
year for supplying either or both of the following (excluding
any amount paid to a liable person by the Crown as compen-
sation for the cost of complying with a TSO instrument that
contains a specified amount):
“(a) telecommunications services by means of its PTN:
“(b) telecommunications services by means that rely primar-
ily on the existence of its PTN or any other PTN.
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‘481
‘G(l)

“2)

“G)

‘G82

Subpart does not apply to certain liable persons

This subpart does not apply to a liable person in respect of a

financial year (financial year A) if—

“(a) the liable person was not trading in the financial year
preceding financial year A; or

“b) the lable person’s qualtfied revenue for the year preced-
ing finanetal year A was tess than the mintmum quati=
fied revenue:

“(b) the liable person’s telecommunications revenue for the
year preceding financial year A was less than the min-
imum telecommunications revenue.

For the purpose of determining whether a person is a liable

person to whom this subpart applies in respect of a financial

year, the Commission may, by written notice to that person,

require the person to provide to the Commission, within the

time specified in the notice,—

“(a) a copy of the person’s financial statements for the year
preceding financial year A; and

“(ab) any further information specified by the Commission
for the purpose of enabling it to verify the quatified rev=
ente telecommunications revenue of that person for the
year preceding financial year A; and

“(b) a certificate that complies with subsection (3).

A certificate complies with this subsection if—

“(a) it certifies the person’s qualified revenue telecommuni-
cations revenue for the year preceding financial year A;
and

“(b) 1itis signed by 2 directors of the person with the author-
ity of the other directors.

Liable persons must produce information on qualified

revenue

Not later than 60 working days before the end of each financial

year (financial year A), each liable person must provide to the

Commission a copy of—

“(a) its financial statements for the financial year preceding
financial year A; and

“(b) any further information specified by the Commission
for the purpose of enabling it to verify the qualified rev-
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enue of that person for the financial year preceding fi-
nancial year A.

Liable persons must produce information for purposes of

liability allocation determination

Not later than 60 working days after the end of each financial

year, each liable person must provide to the Commission—

“(a) all prescribed information or, if there is no prescribed
information, information specified by the Commission,
for the purpose of enabling the Commission to make its
determination in accordance with section 88(a); and

“(b) areport that complies with subsection (2).

A report complies with this subsection if—

“(a) it 1is prepared by a qualified auditor; and

“(b) it includes a statement of the extent to which the infor-
mation provided by the liable person under subsection
(1)(a) is correct and complete.

Commission to prepare draft liability allocation

determination

The Commission must—

“(a) prepare a draft liability allocation determination for
each financial year; and

“(b) give public notice of that draft determination; and

“(c) include in the public notice the closing date for submis-
sions, which must be not later than 20 working days
after the date of giving public notice.

The Commission must make reasonable efforts to do the things
referred to in subsection (1) not later than 80 working days
after the end of the financial year.

Matters to be included in draft liability allocation

determination

A draft liability allocation determination must include—

“(a) the amount of each liable person’s qualified revenue;
and

“(b) the amount of the telecommunications development
levy payable by each liable person for the financial year,
calculated in accordance with the following formula:

10

15

20

25

30

35



Telecommunications (TSO, Broadband, and

“(2)

Other Matters) Amendment Bill Part 1 cl 11
a
N
b
where—
a is the amount of the liable person’s qualified rev-
enue
b is the sum of all liable persons’ qualified revenue
c is the telecommunications development levy spe-

cified for the relevant year in Schedule 3B; and
“(c) the methodology applied by the Commission in prepar-
ing the determination; and
“(d) the reasons for the determination.

To avoid doubt, the Commission may determine what revenue

6‘86

“87

“(D

“2)

‘688

basis to use for the purposes of subsection (1)(a) (for ex-

ample, a net revenue basis).

Conferences on draft liability allocation determination

The Commission may—

“(a) hold conferences in relation to the draft liability alloca-
tion determination; and

“(b) invite to those conferences any person who has a mater-
ial interest in the determination.

Commission to prepare final liability allocation

determination

The Commission must—

“(a) prepare a final liability allocation determination; and

“(b) give public notice of that final determination; and

“(c) give a copy of that final determination to all liable per-
sons.

The Commission must make reasonable efforts to do the things
referred to in subsection (1) not later than 20 working days
after the closing date for submissions specified in accordance
with section 84(1)(c).

Matters to be included in final liability allocation
determination
A final liability allocation determination must include—
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“(a) the amount of each liable person’s qualified revenue;
and

“(b) the amount of the telecommunications development
levy payable by each liable person, calculated in ac-
cordance with the formula set out in section 85(1)(b);
and

“(c) the methodology applied by the Commission in prepar-
ing the determination; and

“(d) the reasons for the determination.

Payment by liable persons to the Crown

Each liable person must pay to the Crown the amount set out in

the determination in accordance with section 88(b) not later

than 20 working days after the date that the determination is

publicly notified.

If that amount is not paid on or before the due date,—

“(a) it is recoverable in any court of competent jurisdiction
as a debt due to the Crown; and

“(b) the liable person must pay the Crown interest on the
unpaid amount at the 90-day bank bill rate (as at 21
working days after the date on which the determination
is publicly notified) plus 5% for the period from the time
the amount was due until the time at which it is paid.

Subsection (2) does not authorise the imposing of interest on
interest.

“General matters

Crown use of telecommunications development levy

The amounts paid by liable persons under section 89 (col-

lectively, the telecommunications development levy) may be

used for the following purposes:

“(a) to pay TSO charges:

“(b) to pay for non-urban telecommunications infrastructure
development:

“(c) to pay for upgrades to the emergency service calling
system:

“(d) any other purpose that the Minister considers will facili-
tate the supply of certain telecommunications services
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to groups of end-users within New Zealand to whom
those telecommunications services may not otherwise
be supplied on a commercial basis or at a price that
is considered by the Minister to be affordable to those
groups of end-users.

“(1A) The telecommunications development levy must not be used

“(2)

‘691

“(D

“2)

“91A

“(D)

“(2)

for a purpose under subsection (1)(d) unless the Minister has
first consulted liable persons and any persons and organisa-
tions that the Minister considers appropriate having regard to
the proposed use of the levy.

To avoid doubt, except as provided in section 94J, nothing
in this section requires the Crown to use any amount paid by
liable persons under section 89 within any particular time.

Commission must notify final liability allocation
determination before notifying TSO cost calculation
determination

The Commission may determine the priority between the prep-
aration of a liability allocation determination and the prepar-
ation of a TSO cost calculation determination and, accord-
ingly, may comply with sections 84 to 88 and sections 94D
to 94l in the sequence, as between those 2 sets of sections, as
it thinks fit.

However, the Commission must publicly notify a final liability
allocation determination for each financial year in accordance
with section 87(1)(b) before it publicly notifies any final TSO
cost calculation determination for that financial year in accord-
ance with section 94H(1)(b).

Annual telecommunications development levy may be
reduced by Order in Council

The Governor-General may, by Order in Council made on the
recommendation of the Minister, amend Schedule 3B by re-
ducing the annual telecommunications development levy set
out in that schedule for 1 or more future years.

The Minister must not recommend the making of an order un-
less the Minister is satisfied that the full amount set out in
Schedule 3B is not required for the purposes in section 90.
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“Subpart 2A—TSO charges payable by the
Crown

“Assessment of compliance

Assessment of compliance with TSO instrument

Not later than 60 working days after the end of each financial

year, the Commission must

“(a) assess a TSO provider’s compliance with its TSO in-
strument during that financial year in accordance with
any process set out in the TSO instrument; and

“(b) notify the TSO provider and the Minister, in writing, of
any non-compliance by the TSO provider with the TSO
instrument.

“TSO provider may request TSO cost calculation
determination

TSO provider under TSO instrument without specified
amount may request TSO cost calculation determination
If a TSO provider under a TSO instrument that does not con-
tain a specified amount wishes to have the TSO charges for the
instrument determined in respect of a financial year, the TSO
provider must notify the Commission that it wishes to invoke
the procedure in sections 94B to 941 for the preparation of
a TSO cost calculation determination for that financial year.

The notification must be—

“(a) 1in writing; and

“(b) given not later than 90 working days after the end of the
relevant financial year.

TSO provider who requests TSO cost calculation
determination liable for costs in certain circumstances

A TSO provider who notifies the Commission under section
93 must, if the Commission determines the TSO charges for
the instrument to be zero, pay the costs of the Commission re-
lating to the procedure in sections 94D to 94l for the prep-
aration of the TSO cost calculation determination (including
the costs of any expert advice) as directed by the Commission
in writing.
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“(2) The Commission may enforce a direction given under sub-
section (1) by filing it in the prescribed form in the Welling-
ton Registry of the High Court.

“(3) A direction that is filed in the Registry of the High Court under
this section is enforceable as a judgment of the High Court in
its civil jurisdiction.

“94AA Withdrawal of request for TSO cost calculation
determination

“(1) A TSO provider who notifies the Commission under section
93 may subsequently withdraw its request for a TSO cost cal-
culation determination.

“(2) The withdrawal must be made by submitting a notice in writ-
ing to the Commission before the Commission publicly noti-
fies its final TSO cost calculation determination under section
94H(1)(b).

“(3) A TSO provider who withdraws a request for a TSO cost cal-
culation determination must pay the costs of the Commission
(including the costs of any expert advice) relating to as much
of the procedure in seetions 94 to 941 sections 94D to 941
as has been undertaken in preparing the determination before
the withdrawal, as directed by the Commission in writing.

“(4) Section 94(2) and (3) apply to the enforcement of the direc-
tion.

“94A TSO charges deemed to be zero if TSO provider does not

request TSO cost calculation determination

If a TSO provider under a TSO instrument that does not con-

tain a specified amount does not notify the Commission in ac-

cordance with section 93,—

“(a) sections 91 and 94B to 94J do not apply in respect
of the TSO provider or TSO instrument; and

“(b) the TSO charges for the instrument are deemed to be
Zero.
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“Annual procedure for determining TSO charges
payable by the Crown

Calculations of net cost and auditor’s report must be
given to Commission
Not later than 90 working days after the end of each financial
year, a TSO provider under a TSO instrument that does not
contain a specified amount must provide to the Commission—
“(a) calculations of the net cost to the TSO provider of com-
plying with the TSO instrument during the financial
year; and
“(b) a report prepared by a qualified auditor that includes
a statement of whether or not the calculations comply
with—
“(i) any prescribed requirements relating to those cal-
culations; and
“(i1) any requirements of the Commission.

This section is subject to section 94A.

Considerations for determining net cost

In calculating the net cost under section 94B and calculating

the net cost for the purposes of a draft TSO cost calculation

determination under section 94D and a final TSO cost calcu-
lation determination under section 94H, the following must
be taken into account:

“(a) in the case of an instrument that is declared to be a
TSO instrument under section 70, the range of direct
and indirect revenues and associated benefits derived
from providing telecommunications services to com-
mercially non-viable end-users, less the costs of pro-
viding those services to those end-users:

“(b) in the case of a deemed TSO instrument, the range of
direct and indirect revenues and associated benefits de-
rived from providing telecommunications services to all
end-users connected to existing residential lines, less
the costs of providing those services to those end-users:

“(c) the provision of a reasonable return on the incremental
capital employed in providing those services to end-
users.

Subsection (1) is subject to subsections (3) and (4).
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In calculating the net cost for the purposes of a draft TSO cost
calculation determination under section 94D and a final TSO
cost calculation determination under section 94H, the Com-
mission—

“(a) may choose not to include profits from any new
telecommunications services that involve significant
capital investment and that offer capabilities not avail-
able from established telecommunications services;
and

“(b) must not include any losses from telecommunications
services other than services that the TSO instrument re-
quires the TSO provider to provide; and

“(c) must consider the purpose set out in section 18.

In calculating the net cost under section 94B, the TSO
provider must comply with any requirements of the Commis-
sion relating to the application of subsection (3)(a) to (c).
In this section,—

“established telecommunications services means telecom-
munications services that are not new telecommunications ser-
vices

“new telecommunications services means telecommunica-
tions services that were first provided in New Zealand within
5 years before the start of the financial year to which the cal-
culation of the net cost relates.

Commission to prepare draft TSO cost calculation

determination

The Commission must—

“(a) prepare a draft TSO cost calculation determination in
respect of each TSO instrument for each financial year;
and

“(b) give public notice of that draft determination; and

“(c) include in the public notice the closing date for submis-
sions, which must be not later than 20 working days
after the date of giving public notice.

The Commission must make reasonable efforts to do the things
referred to in subsection (1) not later than 120 working days
after the end of the financial year.

27

10

15

20

25

30

35



Part 1 cl 11

Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill

“G)

“94E

“O4F

28

This section is subject to sections 93 and 94A.

Matters to be included in draft TSO cost calculation
determination
A draft TSO cost calculation determination must include,—

“(a)

“(b)

“(©)

“(d)
“(e)

if the TSO instrument does not contain a specified

amount, the net cost to the TSO provider of complying

with the TSO instrument during the financial year and

all material information that—

“@) relates to the calculation of the net cost; and

“(@i1) would not, in the opinion of the Commission, be
likely to unreasonably prejudice the commercial
position of the TSO provider; and

if the TSO instrument contains a specified amount, the

dollar amount of the specified amount and all material

information that—

“(1) relates to the calculation of that amount; and

“(@i1) would not, in the opinion of the Commission, be
likely to unreasonably prejudice the commercial
position of the TSO provider; and

the amount (if any) by which the total amount that the

TSO provider would receive from the Crown in rela-

tion to the TSO instrument must be reduced because

the TSO provider has not complied with the TSO in-

strument; and

the methodology applied by the Commission in prepar-

ing the determination; and

the reasons for the determination.

Requirements for draft TSO cost calculation
determination

In preparing a draft TSO cost calculation determination of the
matters referred to in section 94E(c), the Commission must
consider the steps taken (if any) by the TSO provider to rem-
edy any non-compliance by the TSO provider with the TSO
instrument between the date the TSO provider was notified of
the non-compliance under section 92(b) and the date that is
15 working days before public notice is given under section
94D(1)(b).
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“94G Conferences on draft TSO cost calculation determination
The Commission may—
“(a) hold conferences in relation to a draft TSO cost calcu-
lation determination; and
“(b) invite to those conferences any person who has a mater-
ial interest in the determination.

“94H Commission to prepare final TSO cost calculation
determination
“(1) The Commission must—
“(a) prepare a final TSO cost calculation determination; and
“(b) give public notice of that final determination; and
“(c) give a copy of that final determination to the Minister,
all liable persons, and the TSO providers in relation to
the TSO instrument.

“(2) The Commission must make reasonable efforts to do the things
referred to in subsection (1) not later than 40 working days
after the closing date for submissions specified in accordance
with section 94D(1)(c).

“(3) This section is subject to sections 93 and 94A.

“941 Matters to be included in final TSO cost calculation
determination
“(1) A final TSO cost calculation determination must include,—
“(a) if the TSO instrument does not contain a specified
amount, the net cost to the TSO provider of complying
with the TSO instrument during the financial year and
all material information that—
“@1) relates to the calculation of the net cost; and
“(i1) would not, in the opinion of the Commission, be
likely to unreasonably prejudice the commercial
position of the TSO provider; and
“(b) if the TSO instrument contains a specified amount, the
dollar amount of the specified amount and all material
information that—
“@) relates to the calculation of that amount; and
“(@1) would not, in the opinion of the Commission, be
likely to unreasonably prejudice the commercial
position of the TSO provider; and
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“(c) the amount (if any) by which the total amount that the
TSO provider would receive from the Crown in rela-
tion to the TSO instrument must be reduced because
the TSO provider has not complied with the TSO in-
strument; and

“(d) the amount payable by the Crown to the TSO provider
in relation to the TSO instrument in respect of the finan-
cial year calculated,—

“() in the case of a TSO instrument that does not
contain a specified amount, by subtracting the
amount of the reduction (if any) referred to in
paragraph (c) from the net cost referred to in
paragraph (a); and

“@i1) in the case of a TSO instrument that contains a
specified amount, by subtracting the amount of
the reduction (if any) referred to in paragraph
(c) from the specified amount referred to in para-
graph (b); and

“(e) the amount payable by the Crown to the TSO provider
in relation to the TSO instrument for the loss of use
of the amount referred to in paragraph (d), calculated
at the 90-day bank bill rate (as at the date of the final
determination) for the period commencing from the end
of the financial year and ending with the date of the final
TSO cost calculation determination; and

“(f) the methodology used by the Commission in preparing
the determination; and

“(g) the reasons for the determination.

To avoid doubt, if the calculation under subsection (1)(a)

or (b) results in a figure that is zero or less, the amount for

the purposes of subsection (1)(d) and (e), and that must be
included in the determination, is zero.

Payment by the Crown to TSO provider

The Crown must pay to the TSO provider, not later than 30

working days after the date that the final TSO cost calculation

determination is publicly notified,—

“(a) the amount set out in the final TSO cost calculation de-
termination in accordance with section 941(1)(d); and
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“(2)
“G)

“(4)

“(b) the amount set out in the final TSO cost calculation de-
termination in accordance with section 941(1)(e).

If the Crown does not pay the total of the amounts referred
to in subsection (1) on or before the due date, the Crown
must pay the TSO provider interest on the unpaid amount at
the 90-day bank bill rate (as at 31 working days after the date
on which the final cost calculation determination is publicly
notified) plus 5% for the period from the time the amount was
due until the time at which it is paid.”

Section 99 repealed
Section 99 is repealed.

New section 100 substituted
Section 100 is repealed and the following section substituted:

Right of appeal to High Court

The following persons and (as applicable) the Crown may ap-

peal to the High Court against the following matters:

“(a) aliable person, against a determination of the Commis-
sion, in relation to that person, of the matter referred to
in section 88(a):

“(b) a TSO provider, against a direction of the Commission
under section 94(1) or 94AA(3):

“(c) aliable person, TSO provider, or the Crown, against a
determination of the Commission in respect of a matter
referred to in section 941(1)(a) to (g).

An appeal under subsection (1) may be on a question of law
only.

If an appeal or judicial review proceedings are commenced
about a liability allocation determination, TSO cost calculation
determination, or direction under section 94(1), the deter-
mination or direction continues to have effect and is enforce-
able as if the proceedings had not been commenced until the
proceedings are finally disposed of.

To avoid doubt, the obligations to pay money imposed by sec-
tions 89 and 94J continue to have effect and are enforceable
despite any appeal or judicial review proceedings about a de-
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termination that relates to those payments, until the proceed-
ings are finally disposed of.

TSO provider, in subsection (1), means the TSO provider
under the TSO instrument to which the direction or determin-
ation relates.”

Commission must include information about deemed
TSO instrument in TSO cost calculation determinations
Section 100B(1)(a) is amended by omitting “section 92 and
substituting “section 94D”.

Section 100B(1)(b) is amended by omitting “section 93C”” and
substituting “section 94H”.

Section 100B(3) is amended by omitting “customers” and sub-
stituting “end-users”.

New section 100BA inserted
The following section is inserted after section 100B:

“100BA Commission must include information about spending

“(D)

“(2)

“G)

32

of TSO charges paid in relation to deemed TSO

instrument

The Commission must include the information specified in

subsection (2) in—

“(a) adraft TSO cost calculation determination under sec-
tion 94D, in relation to a deemed TSO instrument; and

“(b) a final TSO cost calculation determination under sec-
tion 94H, in relation to a deemed TSO instrument.

The information referred to in subsection (1) is the amount
of the total TSO charges most recently received by the TSO
provider (if any), that the TSO provider has spent on each of
the following, and details of that expenditure:

“(a) TSO-related infrastructure:

“(b) TSO-related operational costs:

“(c) any other items.

For the purpose of enabling the Commission to comply
with subsection (1), the Commission may require the TSO
provider to prepare and provide information about the spend-
ing of the TSO charges most recently received by the TSO
provider.
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“101
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The TSO provider must prepare and provide any information
required under subsection (3) in accordance with the Com-
mission’s requirements.”

Duties of Commission in complying with section 100B
The heading to section 100C is amended by omitting “section
100B” and substituting “sections 100B and 100BA”’.
Section 100C is amended by adding the following subsection:
In complying with section 100BA, the Commission must en-
sure that satisfactory provision exists to protect the confiden-
tiality of any information that may reasonably be regarded as
confidential or commercially sensitive.”

New section 101 substituted

Section 101 is repealed and the following section substituted:

Regulations

The Governor-General may, by Order in Council made on the

recommendation of the Minister, make regulations that—
“(a) determine the amount of the minimum qualified rev=
ente minimum telecommunications revenue for the
purposes of section 80:
“(b) prescribe the information that must be provided to the
Commission under section 83(1)(a):
“(c) provide for the appointment of auditors who may
make an auditor’s report under section 83(1)(b) or
94B(1)(b):
“(d) prescribe requirements to which section 94B(1)(b)(i)
applies:
“(e) provide for any methods for all or any of the following:
“(1) preparing a draft determination of the amount
of qualified revenue referred to in section
85(1)(a):

“(i1) determining the amount of qualified revenue re-
ferred to in section 88(a):

“(ii1) calculating the net cost under section 94B:

“(iv) preparing a draft determination of the net cost
referred to in section 94E(a):

“(v) determining the net cost referred to in section
941(1)(a).
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“(3)

The Minister must not make a recommendation under sub-

section (1)(b) to (e) unless—

“(a) the Commission has consulted every liable person; and

“(b) the Commission has recommended that the regulations
be made.

under those regulations wotld not exeeed the maximum quat-

fied revenue threshold:

The Minister must not recommend the making of regulations

“(4)

under subsection (1)(a) unless the Minister is satisfied that, if
the regulations were made, the minimum telecommunications
revenue under those regulations would not exceed the maxi-
mum telecommunications revenue threshold.

In this section, maximum qualified revenue threshold
maximum telecommunications revenue threshold means
the amount calculated in accordance with the following
formula:

a
— X
b

where—

a is the CPI index number for the last quarter before the
Minister’s recommendation would be made

b is the CPI index number for the last quarter before the
date of commencement of the Telecommunications
(TSO, Broadband, and Other Matters) Amendment
Act 2010

c is $10 million.

17A New section 101A inserted

The following section is inserted after section 101:

“101A Review of local service TSO arrangements

“(D)

34

The chief executive of the Ministry must,—

“(a) at the start of 2013, commence a review of the deemed
TSO instruments and the provisions of this Act that
implement those deeds (including the provisions that
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relate to funding) (collectively, the deemed TSO ar-

rangements), including consideration of the following:

“(i) the operation of the deemed TSO arrangements:

“(@i) changes in the telecommunications sector that
have arisen from investments in, and the roll-out
of, new and enhanced telecommunications in-
frastructure and facilities and the impact of those
changes on the deemed TSO arrangements:

“(ii1) the continued need for, and relevance of, the
deemed TSO arrangements:

“(iv) the practicality of adopting universal, rather than
provider-specific, arrangements for provision of
the services and achievement of the outcomes
covered by the deemed TSO arrangements:

“(v) the impact of the funding arrangements for
deemed TSO instruments and the calculation of
costs in relation to deemed TSO instruments on
TSO providers, market competition, and the de-
velopment generally of the telecommunications
industry:

“(vi) alternative arrangements for achieving the pur-
pose set out in section 70(1), including—

“(A) the potential for adopting a contestable
TSO model for deemed TSO arrangements
and the costs and benefits of those alterna-
tives in comparison with the deemed TSO
arrangements; and

“(B) alternative approaches for the funding of
deemed TSO instruments and the calcu-
lation of costs in relation to deemed TSO
instruments, including the costs and bene-
fits of those alternative approaches in com-
parison with the deemed TSO funding ar-
rangements:

“(vii) related regulatory issues; and

“(b) report to the Minister on its findings not later than the

end of 2013.
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“(1A) In carrying out the review, the chief executive of the Ministry
must consult with interested parties, including the Commis-
sion, industry participants, consumers, and Maori.

“(2)

17B

In conducting the review and reporting to the Minister, the
chief executive of the Ministry must take the following into
account:

“(a)
“(b)

“(0)

“(d)

“(e)

“(®

the long-term interests of end-users of telecommunica-
tions services:

the long-term interests of those end-users in respect of
whom the provision of services covered by the deemed
TSO arrangements is commercially non-viable:

the legitimate business interests of TSO providers:

the ability for providers of TSO services to receive a
reasonable return on the incremental capital employed
in providing the services required under deemed TSO
instruments:

the impact on the incentives and capabilities of
TSO providers and other telecommunications service
providers to invest in new and improved telecommuni-
cations facilities and services:

the effects on competition in telecommunications ser-
vices markets in New Zealand.”

New subpart 3 inserted relating to multi-unit complexes
The following subpart is inserted after section 155:

“Subpart 3—Access to multi-unit complexes

to which fibre-to-the-premises is to be

deployed

“155A Overview

“(1) This subpart provides a statutory right of access to multi-unit
complexes that fibre-to-the-premises service providers may
use if an access agreement is not negotiated.

“2)

This subpart does not limit the statutory rights of access in
sections 120 to 127.

“155B Interpretation
In this subpart, unless the context otherwise requires,—
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“access order means an order of the District Court referred to
in section 155H

“Code means the Code that has been approved under section
155J, and includes any amendment to the Code that is ap-
proved under that section

“consumer, in relation to a consumer complaints system, in-
cludes an owner or occupier

“consumer complaints system, in relation to an FTTP service

provider, means either of the following:

“(a) an industry-based complaints system that has been es-
tablished by the telecommunications industry and that
has been approved by the Minister for the purposes
of resolution of complaints under this subpart and the
Code; or

“(b) a consumer complaints system facilitated by Part 4B

“fibre-to-the-premises access network has the same meaning

as in section 156AB

“FTTP service provider means the owner or operator of a

fibre-to-the-premises access network

“maintenance has the same meaning as in section 117

“multi-unit complex means—

“fay abuilding that contains 2 or more distinet units tinchad=
ing the tand assoctated with that group of butldings): or

“by a group of buttdings that are tsed communatty tinctad=
ing the tand assoctated with that group of buildings): or

“e)y tand that ts in 2 or more titles that are subject to an
existing casement for telecommunteattons or eleetrietty
purposes; or

“dy 1fand that is the stubjeet of more than + property interest
tfor example; shared rights of way and eross-leases)

“multi-unit complex means—

“(a) abuilding that contains 2 or more distinct units (includ-
ing the land on which the building is sited); or

“(b) a group of buildings that are used communally (includ-
ing the land on which those buildings are sited)
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“owner; in relation to any part of a multi-untt complex;

means—

“fay a person who has a frechold or a teaschold interest n
that part of the complex; and

“b) any body corporate under the tnit Fitles Act 1972 or
the registered proprictor of the complex to which the
unit plan relates: and

“e) any other person who has a legat right to grant aceess to
the building or to approve the performanee of work in
the building

“owner, in relation to any part of a multi-unit complex, means

any 1 or more of the following:

“(a) a person who has a freechold or a leasehold interest in
that part of the complex:

“(b) any body corporate under the Unit Titles Act 1972 or
the registered proprietor of the complex to which the
unit plan relates:

“(c) any other person who has a legal right to grant access to
the building or to approve the performance of work in
the building

“preliminary notice means a notice that complies with sec-

tion 155E

“second notice means a notice that complies with section

155G.

“Statutory right of access to multi-unit
complexes

“155C Nature of statutory right of access to multi-unit

“(h)

38

complexes

The right of access conferred by this subpart is that an FTTP

service provider may, for the purpose of constructing, erecting,

laying, maintaining, or upgrading all or any part of a fibre-to-
the-premises access network,—

“(a) enter a multi-unit complex at reasonable times, with or
without any person who is, or any thing that is, reason-
ably necessary; and

“(b) perform work that is reasonably necessary for the pur-
pose of constructing, erecting, laying, maintaining, or
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“2)

upgrading all or any part of a fibre-to-the-premises ac-
cess network.

This right of access applies only—

“(a) 1if the service provider has complied with sections
155D to 155H in respect of each part of the multi-unit
complex accessed under this subpart; and

“(b) to authorise the matters referred to in subsection (1).

“155D Preconditions before statutory right of access to

multi-unit complexes may be exercised

Before an FTTP service provider enters, or performs work in,

any part of a multi-unit complex under this subpart, the service

provider must first—

“(a) have agreed to be bound by the Code; and

“(b) have taken all reasonable steps to negotiate an agree-
ment for entry with the owner in accordance with the
Code; and

“(c) have served a preliminary notice on each owner of that
part of the multi-unit complex in accordance with sec-
tion 155E; and

“(d) have served a second notice in accordance with section
155G on each owner of that part of the multi-unit com-
plex who has not opted out in accordance with section
155F; and

“(e) have obtained an access order from the District Court
under section 155H in respect of each owner of that
part of the multi-unit complex who has opted out in
accordance with section 155F; and

“(f) be amember of a consumer complaints system that pro-
vides for the resolution of complaints about compliance
with this subpart and the Code.

“155DA How statutory right of access to multi-unit complex

“(1)

must be exercised
The entry to a multi-unit complex under section 155C must

only be made by an officer, employee, or agent (including a
contractor) of the FTTP service provider authorised by it in

writing.
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“(2) The person entering must produce evidence of his or her au-

thority and identity—

“(a)

on initial entry; and

“(b)

after the initial entry, on request.

“(3) Subsections (1) and (2) are subject to the terms and condi-

tions of any access order from the District Court under sec-

tion 155H.
“(4) In this section, evidence of authority has the same meaning

as in section 118, with any necessary modifications.

“Process

“155E Requirements in respect of preliminary notice
“(1) A preliminary notice must—

“(a)
“(b)
“(©)

“(d)

contain the matters specified in subsection (2); and
comply with the Code; and

be served on each person who is known by the service
provider to be a current owner; and

be left in a prominent place on the land.

“(2) The matters that must be included in the first notice are—

“(a)

“(b)

“(0)

“(d)

“(e)

“(®

40

an explanation of the infrastructure the service provider
is seeking to deploy, maintain, or upgrade, and the bene-
fits of that work:

what the initial investigation would entail, including ini-
tial indications of the areas the service provider may
want to access during the investigation, if known:

the date and time of the intended investigation:

an explanation that if the service provider does not hear
from the owner within 20 working days (or any longer
period agreed between the service provider and the
owner), the owner will be deemed to have consented in
principle to the investigation:

an explanation that the owner can opt out of the access
regime, and details as to reasonable grounds for opting
out and the process for doing so:

the contact details of the service provider to be used by
the owner if the owner wishes to opt out or to negotiate
an alternative time or date for the investigation:
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“(g) an explanation that, if the owner opts out on unreason-
able grounds, the service provider may apply to the Dis-
trict Court for an access order:

“(h) an assurance that the service provider has agreed to be
bound by the Code and will, when entering the build-
ing, comply with the requirements in the Code, and an
Internet link to the Code:

“(i) an explanation that, if the owner or occupier believes
that the service provider has breached the Code, the
owner or occupier may complain to a consumer com-
plaints system:

“() an explanation of the process of making a complaint.

“155F Opting out of providing access under subpart

“(1)

“(2)
“G)

An owner may opt out of the access regime in this subpart by—

“(a) serving an opt-out notice on the service provider within
20 working days of receiving a preliminary notice or a
second notice (or any longer period agreed between the
service provider and the owner); or

“(b) denying access to a service provider.

An opt-out notice must be in writing and sent to the contact

address given by the service provider.

The service provider has no right of access under this subpart

after an opt-out happens unless the service provider obtains an

access order granted by the District Court.

“155G Requirements in respect of second notice

“(D

A second notice must—
“(a) contain the matters specified in subsection (2); and
“(b) comply with the Code; and
“(c) Dbe served on each person who is known by the service
provider to be a current owner, and left in a prominent
place on the land,—
“(i) no earlier than 10 working days after the earlier
of—
“(A) the expiration of the 20-working-day
period referred to in section 155E(2)(d)
(or any longer period agreed between the
service provider and the owner); or
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“(2)

4

“(B) the date of notification by the owner that
the owner consents to the work as pro-
posed in the preliminary notice; and

“(i1) no later than 21 working days before the time
proposed in the notice for the start of the work.

The second notice must give the owner all the key information
relating to the proposed work, including—

“(a)

“(b)
“(©)
“(d)
“(e)

“(®

“(2)

“(h)

“(1)

“O

an explanation of the exact details of the proposed work,

including—

“(i) the areas in which it will occur; and

“(i1) the nature of the work, including whether it will
require structural work; and

“(@i1) the nature of any fixed infrastructure that will be
installed in the process:

details of the proposed timing of the work and the length

of time it is intended to take:

an explanation of ongoing access requirements for re-

pairs and maintenance:

details of any costs to the owner associated with the

work:

an explanation that the owner can opt out, and details

as to reasonable grounds for opting out and the process

for doing so:

the contact details of the service provider to be used if

the owner wishes to opt out or negotiate an alternative

time or date for the work:

an explanation that, if the owner opts out on unreason-

able grounds, the service provider may apply to the Dis-

trict Court for an access order:

an assurance that the service provider has agreed to be

bound by the Code and will, when entering the build-

ing, comply with the requirements in the Code, and an

Internet link to the Code:

an explanation that, if the owner or occupier believes

that the service provider has breached the Code, the

owner or occupier may complain to a consumer com-

plaints system:

an explanation of the process of making a complaint.
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“155H Access orders from District Court

“(h)

“2)
“G)

“(4)
“©)

If an owner has opted out, the service provider may apply to

the District Court for an access order that authorises the ser-

vice provider, for the purpose of constructing, erecting, lay-
ing, maintaining, or upgrading all or any part of a fibre-to-the-
premises access network, to—

“(a) enter a multi-unit complex at reasonable times, with or
without any person who is, or any thing that is, reason-
ably necessary; and

“(b) perform work that is reasonably necessary for the pur-
pose of constructing, erecting, laying, maintaining, or
upgrading all or any part of a fibre-to-the-premises ac-
cess network.

The District Court may grant an access order only if the court

is satisfied that the owner has unreasonably opted out.

The District Court must, in making that decision, consider

whether the service provider has taken reasonable steps to ne-

gotiate an agreement for entry with the owner before applying
to the court.

An access order may be made on any terms and conditions that

the District Court thinks fit.

Sections 120(2), and 122 to 124 apply with necessary modifi-

cations.

“Code

“1551 Preparation of Code

“(D

“2)

The Minister must prepare a Code relating to access to multi-
unit complexes by FTTP service providers under this subpart
or by agreement.

The minimum matters that must be included in the Code are—

“(a) guidance on reasonable processes and time frames for
negotiating access with owners; and

“(b) guidance as to cost sharing between service providers
and owners, and processes for agreeing final cost splits;
and

“(c) guidance as to reasonable grounds for opting out; and

“(d) guidance as to ongoing costs and reasonable conditions
of ongoing access.

43

10

15

20

25

30

35



Telecommunications (TSO, Broadband, and

Part 1 ¢l 17B Other Matters) Amendment Bill

“G)
“(4)

The Code may contain any other provisions that are necessary
or desirable.

The Minister must, before recommending that the Governor-
General approve a Code, consult service providers, and any
other persons, that the Minister reasonably considers may be
likely to be representative of the persons to be affected by the
Code.

“155J Approval and status of Code

“(D)
“2)
“G)
“(4)
“)
“(6)

“(7
“(8)

The Governor-General may, by Order in Council made on the
recommendation of the Minister, approve a Code.

The order may refer to, but need not contain, the Code, and
must be published in the Gazette.

The order and the Code are regulations for the purposes of the
Regulations (Disallowance) Act 1989.

The order, but not the Code, is a regulation for the purposes of
the Acts and Regulations Publication Act 1989.

The Code must be presented to the House of Representatives
no later than 16 days after the date on which it is approved.

If any provision of the Code conflicts with this or any other

Act, or with any regulation made under this or any other Act,

the Act or regulation prevails.

The Minister may at any time prepare an amendment to the

Code, and subsections (1) to (6) apply accordingly.

The Minister must ensure that the Code, and every amendment

to it,—

“(a) 1s published on an Internet site that is publicly available
at all reasonable times; and

“(b) is available for purchase in hard copy, at no more than
a reasonable cost, from the head office of the Ministry.

“Consumer complaints system

“155K Compliance with rules and binding settlements

“(D)

44

A service provider who is a member of a consumer complaints
system must comply with the rules of that system that relate to
complaints about access to multi-unit complexes.
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“(2) On the application of the consumer complaints adjudicator or
other person responsible for a consumer complaints system, a
District Court may require a member of the system to do either
or both of the following:

“(a) comply with the rules of the system that relate to com-
plaints about access to multi-unit complexes:

“(b) comply with a binding settlement determined by the
system in response to a complaint about access to multi-
unit complexes.

“(3) IfaDistrict Court is satisfied that the terms of a binding settle-
ment are manifestly unreasonable, the court’s order under sub-
section (2)(b) may modify the terms of the binding settle-
ment, but only to the extent that the modification results in a
binding settlement that could have been made under the con-
sumer complaints system.

“(4) Ifanorderrequiring a member to comply with a binding settle-
ment includes a requirement that the member pay an amount
of money to a person, that order (or part of the order) may be
enforced as if it were a judgment by a District Court for the
payment of a sum of money.

“(5) A reference in this section to a member includes a reference
to a person who was a member of the consumer complaints
system at the relevant time but is no longer a member at the
time of the application or order.

“155L Offence to fail to comply with District Court order

“(1) A member or former member of a consumer complaints sys-
tem who, knowing that the member or former member is sub-
ject to an order made under section 155K, fails to comply
with the order, or fails to comply with the order within the time
or in the manner required by the order, commits an offence
and is liable on summary conviction to a fine not exceeding
$100,000.

“(2) Nothing in this section applies to an order or part of an order
of a District Court referred to in section 155K (4).”
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18
(D

2)

Application of section 156B

Section 156A is amended by repealing paragraphs (i) and (j)

and substituting the following paragraphs:

“(1) fails, without reasonable excuse, to provide to the Com-
mission, not later than the time specified by it, the infor-
mation or documents referred to in section 81(2):

“(ia) knowingly provides or signs a false or misleading cer-
tificate under section 81:

“(ib) knowingly provides false or misleading information or
documents under section 81:

“() fails, without reasonable excuse, to comply with sec-
tion 82:

“(ja) knowingly provides false or misleading information or
documents under section 82:”.

Section 156A is amended by inserting the following para-

graphs after paragraph (1):

“(la) fails, without reasonable excuse, to comply with sec-
tion 94B:

“(Ib) knowingly provides false or misleading information or
documents under section 94B:

“(Ic) fails, without reasonable excuse, to comply with
a requirement of the Commission under section
100BA(3):

“(1d) knowingly provides false or misleading information or
documents under section 100BA:”.

18A New section 157AA inserted

The following section is inserted after the heading to Part 5:

“157AA Minister must review regulatory framework
“(1) The Minister must, not later than 30 September 2016, com-

mence a review of the policy framework for regulating
telecommunications services in New Zealand, taking account
of the market structure and technology developments and
competitive conditions in the telecommunications industry at
the time of the review, including the impact of fibre, copper,
wireless, and other telecommunications network investment.

“(2) The review must—
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“G)

“(a) consider whether the existing regulatory framework
under the Telecommunications Act 2001 is the most
effective means to—

“(i) promote competition for the long-term benefit of
end-users; and

“(il) promote the legitimate commercial interests of
access providers and access seekers; and

“(iii) encourage efficient investment for the long-term
benefit of end-users, by—

“(A) providing investors with an expectation of
a reasonable return on their investment;
and

“(B) providing sufficient regulatory stability,
transparency, and certainty to enable busi-
nesses to make long-term investments;
and

“(iv) support innovation in telecommunications mar-
kets, or deregulation where sufficient competi-
tion exists; and

“(b) assess whether alternative regulatory frameworks,
including (without limitation) generic price control,
would be a preferable and more effective means of
achieving these outcomes.

In carrying out the review, the Minister must—

“(a) consult with interested parties, including the Commis-
sion, industry participants, consumers, and Maori; and

“(b) take into account—

“(i) the extent of network coverage of services
provided on fibre, copper, wireless, and other
telecommunications networks; and

“(i1) the level of investment in fibre, copper, wireless,
and other telecommunications networks, and the
ability of access providers to recover that invest-
ment within a reasonable period; and

“(iil) the ability of access providers to achieve, within
a reasonable period, reasonable rates of return
on their investment in telecommunications net-
works that adequately reflect the risks assumed
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“(iv)
“v)

“(vi)

“(vii)

by those access providers when the relevant in-
vestments were made; and

the level of competition in relevant telecommu-
nications markets; and

the effects of the regulatory framework under this
Act on investment in fibre, copper, wireless, and
other telecommunications networks, and on out-
comes for end-users; and

the sustainability of the regulatory framework
under this Act, given developments in technol-
ogy and convergence of traditional telecommu-
nications markets; and

the importance of any regulatory intervention be-
ing proportionate, having regard to the problems
being addressed, the size of the relevant market,
and the number and size of the potentially regu-
lated entities; and

“(viii) developments in wireless solutions and whether

“(ix)

“x)

they should be part of any telecommunications
regulation; and

experience in comparable jurisdictions and eco-
nomic relations with Australia, weighed against
what is appropriate for New Zealand conditions
and the make-up and history of New Zealand’s
telecommunications markets; and

any other matters that the Minister considers rele-
vant.

“(4) The Minister must use his or her best endeavours to ensure that
the review is completed no later than 31 March 2019.”

19
(D)

)

3)

48

Further amendments to principal Act
The principal Act is amended in the manner set out in Part 1
of Schedule 1 (which relates to telecommunications service

obligations).

The principal Act is amended in the manner set out in Part 2 of
Schedule 1 (which relates to multi-unit complexes to which
fibre is to be deployed).

The principal Act is amended in the manner set out in Part 3
of Schedule 1 (which relates to wireless works).
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21

22
(1)
2)

New Schedule 3B inserted
The Schedule 3B set out in Schedule 2 of this Act is inserted
after Schedule 3A.

Subpart 2—Savings and transitional issues

Savings provision for financial years up to and including

2009/10 financial year

The principal Act continues to apply, as if this Act had not

been passed, to—

(a) all TSO instruments, deemed TSO instruments, TSO
providers, and liable persons for the financial year
ended 30 June 2010 and all prior financial years; and

(b)  every decision or determination relating to a TSO in-
strument or deemed TSO instrument made, or required
to be made, by the Commission in respect of the fi-
nancial year ended 30 June 2010 and all prior financial
years.

Transitional provision concerning liability allocation
determination for 2010/11 financial year

This section applies in respect of the financial year ended
30 June 2011.

For the purposes of subpart 2 of Part 3 of the principal
Act,—
(a)  the definition of liable person (as substituted by this
Act) does not apply; and
(b) liable person means—
(i)  aperson—
(A) who is identified by the Commission as
a liable person in its final cost allocation
determination, for the financial year ended
30 June 2010, in relation to the deemed
TSO instrument known as the Telecom-
munications Service Obligations (TSO)
Deed for Local Residential Telephone
Service; and
(B) whose qualified revenue for the financial
year ended 30 June 2010 is equal to or
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€)

23

50

(©)
(d)

(e)

greater than the mintmum quatified rev=
entie $5 million; and

(ii)) Telecom; and

the definition of qualified revenue (as substituted by this

Act) does not apply; and

qualified revenue means the gress amount of revenue

(as determined in accordance with any specifications set

by the Commission) that, during the financial year, each

liable person received from supplying all or any of the
following:

(i)  telecommunications services by means of its
PSTN:

(i)  telecommunications services by means that rely
primarily on the existence of its PSTN or any
other PSTN:

(iii)  directory services in respect of PSTN numbers;
and

sections 81(1) and 82 do not apply.

For the avoidance of doubt,—

(a)

(b)

section 81(2) and (3) apply for the purpose of de-
termining whether a person is a liable person, within
the meaning of subsection (2)(b)(i) of this section, to
whom subpart 2 of Part 3 of the principal Act applies
in respect of the financial year ended 30 June 2011; and
except as provided in subsections (1) and (2) of this
section, subpart 2 of Part 3 of the principal Act (as
substituted by this Act) otherwise applies in respect of
the financial year ended 30 June 2011.

Transitional provision concerning information about
deemed TSO instruments to be included in TSO cost
calculation determinations

Section 100BA of the principal Act (as inserted by this Act)
does not apply in respect of any TSO charge received by a TSO
provider before the 2010/2011 financial year.
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23A

23B
(1)

)
3)

4

Part 1A
Structural separation of Telecom

Subpart 1—Preparation for separation of
Telecom

Interpretation of this subpart

For the purposes of this subpart, the terms defined in Part 2A
of the principal Act (as substituted by section 23H of this
Act, were that section in force) and used, but not defined, in
this subpart have the same meanings as set out in that Part,
with necessary modifications.

Approval of asset allocation plan

Preparation of asset allocation plan

Telecom must prepare an asset allocation plan and submit it
to the Minister and the Commission not later than 40 working
days after the date on which this section comes into force.

The asset allocation plan must meet the information require-

ments in subsection (3).

The asset allocation plan must—

(a)  specify how the assets and liabilities of Telecom as at 5
working days before the plan is submitted are intended
to be allocated between Telecom and Chorus (which
obligation may be met by specifying categories of assets
and liabilities, rather than every individual asset and li-
ability, if the categorisation is reasonable and enables
the Minister to understand where the assets and liabil-
ities will be held after separation day); and

(b)  specify how each asset, or category of assets, will be
used to provide telecommunications services to the mar-
ket; and

(c) specify the key terms of all intended material sharing
arrangements.

Material, in this section and section 23F, must be deter-

mined having regard to the degree of importance of the matter,

in terms of its likely impact on, and likely consequences for,
the provision of telecommunications services to the market.
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23BA Updating of asset allocation plan before approval

23C

(1)

2)
3)

23D
(1)

2)

52

Telecom may, by notice in writing to the Minister, make
changes to the asset allocation plan in order to update it at any
time before the Minister approves the plan.

Decision of Minister concerning approval of asset

allocation plan

The Minister must, as soon as practicable after receiving the

asset allocation plan,—

(a)  decide whether to recommend or decline to recommend
the making of an Order in Council approving the plan
under section 23E; and

(b)  notify Telecom of the Minister’s decision.

Before making a decision under subsection (1), the Minister

may consult the Commission.

The Minister may decline to recommend the making of an
Order in Council under section 23E only if the Minister is
not satisfied that the plan meets the information requirements
set out in section 23B(3).

Variation of asset allocation plan

If the Minister declines to recommend the making of an Order

in Council approving the asset allocation plan,—

(a)  the Minister must give reasons to Telecom for not rec-
ommending approval of the plan; and

(b)  the Minister must invite Telecom to submit a revised
plan; and

(c)  Telecom must submit any revised plan not later than 15
days after the Minister notifies the Minister’s decision
under section 23C, or any further time that the Minis-
ter may allow.

Sections 23B(2) and (3) and 23C and subsection (1) of

this section apply, with all necessary modifications, to a re-

vised asset allocation plan as if it were an asset allocation plan.
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23E
(1)

)
€)

23F

(1)

2)

3)
4

Asset allocation plan approved by Order in Council

The Governor-General may, by Order in Council made on the
recommendation of the Minister, approve the asset allocation
plan.

An Order in Council under this section may be made only be-
fore separation day.

An Order in Council under this section must identify, but need
not contain, the asset allocation plan.

Telecom must make overview of asset allocation plan
publicly available

Telecom must, as soon as practicable after approval of the asset
allocation plan under section 23E but no later than separation
day, make an overview of the plan publicly available.

The overview must provide sufficient information about the in-
tended allocation of assets and liabilities and sharing arrange-
ments to enable a reasonable person to understand the material
aspects of the asset allocation plan.

The requirements in subsections (1) and (2) do not require
Telecom to disclose any confidential commercial information.
In this section, publicly available means available at all rea-
sonable times, free of charge, on an Internet site maintained
by or on behalf of Telecom.

23FA Telecom must update Minister and overview on day

before separation day

Telecom must, on the day before separation day,—

(a) make changes to the asset allocation plan in order to
update it to take account of—

(i)  assets acquired, and liabilities incurred, since the
date on which the plan was submitted or ap-
proved; and

(i) trivial differences between the plan as approved
and the demerger arrangement; and

(b)  notify the Minister in writing of the changes made; and
(¢)  update the overview made available under section 23F
to take account of that information.
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23G Demerger must be in accordance with asset allocation

(1)

)

€)

4)

plan

Telecom must ensure that the demerger of Telecom and Chorus
under the demerger arrangement is carried out in accordance
with, and gives full effect to, the asset allocation plan as ap-
proved under section 23E.

The High Court may order Telecom to pay to the Crown a pe-
cuniary penalty not exceeding $10 million if the court is satis-
fied, on the application of the Chief Executive of the Ministry,
that Telecom has failed, without reasonable excuse, to comply
with subsection (1) as at separation day.

Telecom has a reasonable excuse for the purpose of subsec-
tion (2) to the extent that the failure to comply is because of a
matter notified to the Minister under section 23FA(b).

Section 156L(2), (4), and (5) of the principal Act apply with
all necessary modifications to proceedings under this section.

Approval of Chorus undertakings

23GAA Minister must consider purposes in section 69U

In making a decision under sections 23GB and 23GC, the
Minister must consider the purposes set out in section 69U
and make the decision that the Minister considers best gives,
or is best likely to give, effect to the purposes set out in that
section.

23GA Chorus must submit undertakings for approval by

Minister

Chorus must submit draft undertakings that comply with sec-
tion 69X of the principal Act (were that section in force) not
later than 20 working days after the date on which this section
comes into force or any later date, before separation day, that
the Minister may allow.

23GB Minister may approve or decline to approve undertakings

(1)

54

The Minister must, as soon as practicable after receiving the
undertakings, by notice in writing to Chorus,—

(a) approve the undertakings; or

(b)  decline to approve the undertakings.
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(1A) The Minister must consult the Commission, and may consult

)

)

4)

any other person that the Minister considers has a material in-
terest, before deciding whether to approve or decline to ap-
prove the undertakings.

If the Minister declines to approve the undertakings, the Min-

ister must—

(a)  give reasons to Chorus for not approving the undertak-
ings; and

(b)  direct Chorus to prepare and submit amended undertak-
ings.

Chorus must submit amended undertakings to the Minister not

later than 15 working days after the date on which approval

of the undertakings was declined, or any later date that the

Minister may allow.

The Minister must notify his or her approval of an undertaking
by notice in the Gazette.

23GC Approval of amended undertakings

(1)

)

€)

4

As soon as practicable after receiving amended undertakings,

the Minister must—

(a) approve the undertakings by notice in writing to Cho-
rus; or

(b)  ifthe Minister considers that the amended undertakings
require further amendment, make any amendments to
the undertakings that the Minister considers necessary
to give better effect to the purpose and requirements in
sections 69U and 69X of the principal Act.

Before making any amendments to the undertakings under this
section, the Minister must advise Chorus of the Minister’s in-
tention to do so and must give Chorus a reasonable opportunity
to make submissions on the matter.

The Minister must give notice in writing to Chorus of the ap-
proval of the amended undertakings, accompanied by a copy
of the undertakings as approved.

The Minister must notify his or her approval of an undertaking
by notice in the Gazette.
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23GD Failure to submit undertakings

(1)

)

€)

The Minister must arrange for undertakings or revised under-
takings (as the case may be) to be prepared, and the Minister
has all the powers necessary for that purpose, if—

(@) Chorus has not submitted the undertakings required
under section 23GA within the time specified in that
section; or

(b)  Chorus has not given the Minister revised undertakings
within the time specified in section 23GB(3).

Section 69X of the principal Act and section 23GC(1), (3),

and (4) apply to undertakings prepared under subsection (1)

as if the undertakings were amended undertakings submitted

by Chorus to the Minister.

If, as a result of the default of Chorus, the Minister acts under

subsection (1) the Minister is entitled to be reimbursed for

all costs and expenses incurred by the Minister in taking the
action.

Notice of separation day

23GDA Telecom must give notice of separation day and provide

(1)

)

56

information

Telecom must make the following information publicly avail-

able for a period of not less than 1 month before separation

day:

(a) the date of separation day:

(b)  for each designated service or specified service in re-
spect of which Telecom is an access provider immedi-
ately before separation day, which entity (Telecom or
Chorus) will provide the service and which entity will
be subject to the obligations under this Act in respect of
that service after separation day.

In this section, publicly available has the same meaning as in

section 23F, and the information referred to in that section

may be combined with the information referred to in this sec-
tion.
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Approval of proposals for tax purposes

23GDB Proposals may be approved for tax purposes by Orders

(1)

)

€)

4
)
(6)

in Council

The Governor-General may, by Order in Council made on the

advice of the Minister of Revenue, approve a proposal signed

by or on behalf of Telecom Corporation of New Zealand

Limited and ChorusCo.

The proposal may provide for 1 or more of the following mat-

ters:

(a)  specify a day and a purpose relevant to sections 69XM
to 69XX for the purposes of the definition of appointed
day in section 69XK:

(b)  specify a list of assets and liabilities in accordance with
subsections (3) and (4) for the purpose of the def-
inition of designated assets and liabilities in section
69XK:

(c)  prescribe the manner in which the volume weighted
average price is to be calculated for the purposes of sec-
tion 69XN(6):

(d) amend an earlier proposal with effect from the date on
which the earlier proposal took effect or from a later
date, if appropriate.

A list of assets and liabilities may be in the form of references

to ledgers or registers maintained by a Telecom company or a

Chorus company, or be in any other form, and be accompanied

by any other information, that is reasonable and appropriate.

A designated asset or designated liability may consist of part

only of an asset or liability.

An Order in Council under this section must identify, but need

not contain, the proposal.

In this section, the references to sections 69XM to 69XX,

section 69XK, and section 69XN are references to those

sections of the principal Act as inserted by section 23H of this

Act, were section 23H and each of those sections in force.

Discontinuance of accounting separation

23GDC Section 69ZB repealed

Section 697B is repealed.
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23GDD Miscellaneous provisions relating to Commission’s

information disclosure requirements
Section 697ZD(1) is amended by omitting “69ZB or”.

23GDE Pecuniary penalty

Section 156L(3)(b) is repealed.

23GDF Further penalty may be imposed for continuing breach

23H

“69A

“69B

58

Section 156M(1)(b) is amended by omitting “69ZB(7),
69ZC(4), or 69ZF(2)” and substituting “69ZC(4) or 69ZF(2)”.

Subpart 2—New Part 2A substituted

New Part 2A substituted
Part 2A is repealed and the following Part substituted:

“Part 2A
“Structural separation of Telecom

“Subpart 1—Preliminary provisions

Purpose of Part

The purpose of this Part is to provide for matters relating to

the structural separation of Telecom to facilitate—

“(a) the promotion of competition in telecommunications
markets for the long-term benefit of end-users of
telecommunications services in New Zealand; and

“(b) efficient investment in telecommunications infrastruc-
ture and services.

Interpretation
In this Part, unless the context otherwise requires,—

“asset—

“(a) means property of any kind, whether or not situated in
New Zealand, whether tangible or intangible, real or
personal, corporeal or incorporeal, and whether or not
subject to rights; and

“(b) includes—

“(i) estates or interests in any land, including rights
of occupation of land or buildings:
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“(i1) buildings, vehicles, plant, equipment, machinery,
fixtures and fittings, and rights in them:

“(ii1) choses in action and money:

“(iv) rights of any kind, and applications, objections,
submissions, and appeals in respect of those
rights:

“(v) intellectual property and applications pending for
intellectual property:

“(vi) goodwill, and any business undertaking

“Chorus—
“(a) means ChorusCo; and
“(b) includes any of its subsidiaries

“ChorusCo means the company that is to be demerged from
Telecom on separation day in accordance with the demerger
arrangement

“demerger arrangement means an arrangement approved by
the court pursuant to Part 15 of the Companies Act 1993 on
the application of Telecom involving the distribution of 100%
of the ordinary shares held by Telecom Corporation of New
Zealand Limited in ChorusCo to the holders (including a nom-
inee for holders) of ordinary shares in Telecom Corporation of
New Zealand Limited

“liabilities means liabilities, debts, charges, duties, and obli-
gations of every description, whether present or future, actual
or contingent, and whether payable or to be observed or per-
formed in New Zealand or elsewhere

“related party has the meaning set out in section 69S

“rights includes all rights, powers, privileges, interests,
leases, licences, approvals, consents, designations, per-
missions, dispensations, authorisations, benefits, defences,
immunities, claims, and equities of any kind, whether arising
from, accruing under, created or evidenced by, or the subject
of, an instrument or otherwise, and whether liquidated or
unliquidated, actual, contingent, or prospective

“separation day means the day on which Telecom Corpor-
ation of New Zealand Limited distributes 100% of the ordinary
shares it holds in ChorusCo in accordance with the demerger
arrangement.
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“Subpart 2—Monitoring of shared assets,
services, and systems

“69C Interpretation

60

In this subpart, unless the context otherwise requires,—
“arm’s-length has the meaning set out in section 69D

“executed, in relation to a sharing arrangement or a material
amendment to a sharing arrangement, means signed under the
name of the relevant company by a person acting under the
company’s authority

“sharing arrangement—

“(a)

“(b)

“(0)

means an arrangement, agreement, contract, or under-

standing between Telecom and Chorus for the purpose

of providing either or both with access to, or continued

use of, a system, asset, or service that is owned or con-

trolled by Telecom at the close of the day before separ-

ation day; and

includes an arrangement, agreement, contract, or under-

standing of the kind described in paragraph (a) that is

conducted with or through a third party; but

does not include any of the following, or anything that

is wholly in accordance with the following:

“() theregulated terms of supply of a designated ser-
vice or a specified service; or

“@1) aregistered undertaking; or

“(@i1) an undertaking under Part 4AA; or

“(iv) adeemed TSO instrument; or

“(v) anundertaking approved in accordance with sub-
part 4 of this Part (undertakings by Chorus); or

“(vi) an arrangement that is exempted under section
69N-; or

“(vil) an arrangement that relates to ensuring compli-

ance by Telecom, Chorus, or both with—
“(A) the duties imposed by the Telecommuni-

cations (Interception Capability) Act 2004
on a network operator (within the meaning
of that Act); or

“(B) duties or requirements imposed by any
other Act, interception warrant, or other
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lawful authority that relate to the intercep-

tion of communications.

“69D Meaning of arm’s-length

“69E
‘6( 1 )

“2)

“69F

“(D)

Without limiting the ordinary meaning of the expression,

arm’s-length includes having relationships, dealings, and

transactions that—

“(a) do not include elements that parties in their respective
positions would usually omit; and

“(b) donot omit elements that parties in their respective pos-
itions would usually include,—

if the parties were—

“(c) connected or related only by the transaction or dealing
in question; and

“(d) acting independently; and

“(e) each acting in its own best interests.

Requirements for sharing arrangements

Every sharing arrangement must—

“(a) Dberecorded in writing and be executed by Telecom and
Chorus; and

“(b) be on arm’s-length terms between Telecom and Chorus;
and

“(c) Dbeunlikely to harm competition in any telecommunica-
tions market; and

“(d) ensure the protection of confidential commercial and
customer information.

Telecom and Chorus must not enter into a sharing arrangement
unless the arrangement meets the requirements in subsection

(1).

Commission must be notified of proposed and final

sharing arrangements

Telecom and Chorus must,—

“(a) not later than 10 working days after separation day, pro-
vide a copy of all sharing arrangements executed before
separation day to the Commission; and

“(b) if a sharing arrangement is entered into after separation
day,—
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“(2)

“G)

“69G

“69H

“(h

“2)
“G)

62

“(1) not later than 10 working days before the shar-
ing arrangement is executed, notify the Commis-
sion of their intention to enter into the sharing
arrangement and provide a copy of the proposed
arrangement to the Commission; and

“(i1) notlater than 10 working days after the final shar-
ing arrangement is executed, provide a copy of
the arrangement to the Commission.

Subsection (1) applies to any material amendment to a shar-
ing arrangement as if that amendment were a sharing arrange-
ment.

See sections 156L(3) and 156M for the maximum penalty of
$1 million (and $50,000 per day) for breach of this section.

Obligation to collect and retain information for
monitoring purposes

Telecom and Chorus must each collect and retain information
relating to the operation and performance of a sharing arrange-
ment for the purpose of enabling the Commission to monitor
compliance with this subpart.

Commission’s monitoring, investigation, and enforcement

powers

The Commission may, by notice in writing, require Telecom

and Chorus to prepare and disclose information consisting of,

or about, the following:

“(a) the terms, execution, or performance of a sharing ar-
rangement:

“(b) any report, agreement, or other information relating to
the sharing arrangement that the Commission consid-
ers necessary for the purpose of monitoring compliance
with this subpart.

Telecom and Chorus must prepare and disclose the informa-

tion required within the period specified in the notice.

A notice under this section may require either or both of the

following:

“(a) that all or any of the information be audited by a quali-
fied auditor and that the auditor provide a report directly
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“(4)

to the Commission on the matters that the Commission
specifies as those that must be addressed in that report:

“(b) thatall or any of the information be verified by statutory
declaration in the form and by the persons required by
the Commission.

To avoid doubt, nothing in this section limits the application
of section 98 of the Commerce Act 1986.

“(4A) The Commission may, for the purpose of monitoring, inves-

“)

“691
(6( 1)

“(2)

“69J
‘4( 1)

“2)
“G)

tigation, and enforcement under this subpart, consult with any
persons that the Commission considers may be affected by a
sharing arrangement.

See sections 156L(3) and 156M for the maximum penalty of
$1 million (and $50,000 per day) for breach of this section.

Commission may give non-compliance notice

This section applies if the Commission considers that Telecom
and Chorus are parties to a sharing arrangement that contra-
venes section 69E (a non-compliance).

The Commission may give written notice to each party (a non-

compliance notice) setting out—

“(a) the nature of the non-compliance; and

“(b) the 10-day time limit for responses in section 69J; and

“(c) the 40-day time limit for rectification and enforcement
(see section 69K).

Process for responding to non-compliance notice

Each party may, not later than 10 working days after the date
of the non-compliance notice or any further time as the Com-
mission may allow, respond in writing to the notice either—
“(a) Dby disputing the notice; or

“(b) by setting out the reasons for the non-compliance.

The Commission must consider each party’s response (if any)
before deciding what action to take under subsection (3).

The Commission must, not later than 10 working days after
the final date for the parties to respond to the non-compliance
notice under subsection (1),—

“(a) retract the non-compliance notice; or

“(b) give arevised non-compliance notice; or
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“(4)

“69K

“(D)

“2)

“G)

“69L
‘6( 1)

“(2)

“(c) confirm the non-compliance notice.

If the Commission gives a revised non-compliance notice, or
confirms the non-compliance notice, the Commission must—
“(a) set out the nature of the non-compliance; and

“(b) require the parties to rectify the non-compliance.

Commission may decide on appropriate enforcement
action if non-compliance persists

This section applies if the Commission considers that a non-
compliance has not been rectified within 40 working days after
the date of a non-compliance notice given under section 69l.

The Commission may, at any time, do all or any of the follow-

ing:

“(a) direct Telecom and Chorus to amend the sharing ar-
rangement in order to rectify the non-compliance within
10 working days of the direction (an amendment direc-
tion):

“(b) apply for an injunction under section 69M in respect
of the non-compliance or a failure to comply with an
amendment direction:

“(c) seek apecuniary penalty under Part 4A in respect of the
non-compliance or a failure to comply with an amend-
ment direction.

The Commission must give written notice of each decision to

each party affected by the decision.

Application of pecuniary penalty provisions

Sections 156L and 156M apply to a party to a sharing ar-
rangement who, without reasonable excuse, fails to rectify a
non-compliance, or fails to comply with an amendment direc-
tion, in respect of which the Commission decides to take en-
forcement action under section 69K(2)(c).

See sections 156L(3) and 156M for the maximum penalty of
$10 million (and $500,000 per day) for breach of this section.

“69M Injunction may be granted by High Court

“(1)

64

If the High Court is satisfied that a non-compliance has not
been rectified within 40 working days after the date of a non-

10

15

20

25

30

35



Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill Part 1A cl 23H

“(2)

“G)

“(4)

“69N

“(1)

“2)
“G)

“(4)
“©)
“(6)

compliance notice under section 69I1, the court may, on the
application of the Commission, grant an injunction restraining
Telecom and Chorus from further performing the sharing ar-
rangement or engaging in any conduct for the purpose of giv-
ing effect to that arrangement.

If the High Court is satisfied that there has been a failure to
comply with a direction of the Commission given under sec-
tion 69K(2)(a), the court may, on the application of the Com-
mission, grant an injunction requiring Telecom and Chorus to
comply with the direction of the Commission.

In any proceeding under this section, the Commission, on the
order of the court, may obtain discovery and administer inter-
rogatories.

The court may at any time rescind or vary an order made under
this section.

Minister may grant exemption from application of

subpart

The Minister may, by notice in the Gazette, exempt a sharing

arrangement or class of sharing arrangements from the appli-

cation of this subpart, if the Minister is satisfied that—

“(a) any potential harm to competition in telecommunica-
tions markets would be likely to be trivial or inconse-
quential; and

“(b) commercial information or customer confidential infor-
mation would not be disclosed.

The Minister must consult the Commission before granting an

exemption under this section.

The exemption takes effect from the date specified in the ex-
emption (which may not be earlier than the date of the Gazette
notice).

The Minister may grant the exemption on any terms and con-
ditions that the Minister thinks fit.

The Minister may, in like manner, vary or revoke such an ex-
emption.

An exemption under this section is a regulation for the pur-
poses of the Regulations (Disallowance) Act 1989 but not
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“(7

for the purposes of the Acts and Regulations Publication Act
1989.

Telecom and Chorus must ensure that all exemptions granted
under this section are available at all reasonable times, free
of charge, on the Internet sites maintained by or on behalf of
Telecom and Chorus.

“Subpart 3—Line of business restrictions

“690 No participation in supply of retail services

“(D

“(2)
“69P
“(h)
“(2)

“G)

“(4)
“©)

“(6)

66

Chorus, or any related party of Chorus, must not participate

in the supply of a telecommunications service to a person (A)

if 25% or more of the services supplied, or to be supplied, by

Chorus to A in any year are or will be supplied—

“(a) for A’s own use or consumption; or

“(b) for the use or consumption of persons who are related
parties of A.

See sections 156L(3) and 156M for the maximum penalty of
$10 million (and $500,000 per day) for breach of this section.

Register of non-retail users

The Commission must maintain a register of users for the pur-
poses of section 690.

If the name of the user appears on the register maintained by
the Commission under this section, it is conclusive evidence
of the fact that Chorus does not breach section 690 by sup-
plying to that person.

Chorus or any user of telecommunications services may make
a written application to the Commission (in a form required by
the Commission, if any) for a name of a user to be entered on
the register.

The Commission must give public notice of the application as
soon as practicable after receiving it.

The Commission must, within 15 working days of receiving
the application, enter the name of the user on the register if the
Commission is satisfied that Chorus would not breach section
690 by supplying to that person.

At separation day, the register must include all of Chorus’s
existing unbundled copper local loop customers and unbun-
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“(7

dled bitstream access customers as at separation day, as noti-
fied to the Commission by Chorus before separation day.

The Commission must, at all reasonable times, make the regis-
ter available for inspection on the Commission’s Internet site
in an electronic form that is publicly accessible.

“69Q Variations to, and removals from, register

“(D)

“(2)

“G)

The Commission may, at any time,—
“(a) review and correct the register maintained under sec-
tion 69P; and
“(b) remove the names of users from the register if—
“(1) the Commission ceases to be satisfied of the mat-
ters in section 69P(5); or
“(i1) the Commission is satisfied that the user is insol-
vent or has ceased business.

However, the Commission must give Chorus and the user—

“(a) notice of its intention to remove the user from the regis-
ter, and a reasonable opportunity to comment before re-
moving a name from the register; and

“(b) notice that the name has been removed, as soon as prac-
ticable after removal.

Chorus is not in breach of section 690 to the extent that it
continues to supply a service to a user within the 6-month
period following the removal of the user’s name from the
register.

“69QA No services above layer 2

“(D)

“(2)

Every undertaking entered into by Chorus in favour of the
Crown under subpart 4 of this Part or Part 4AA must in-
clude a prohibition on participation by Chorus, or any related
party of Chorus, in services above layer 2 services.

In this section, unless the context otherwise requires, layer
2 services has the same meaning as in the document ‘New
Zealand Government Ultra-Fast Broadband Initiative Invita-
tion to Participate in Partner Selection Process’ dated October
2009 (as amended).

67

10

15

20

25

30



Telecommunications (TSO, Broadband, and

Part 1A ¢l 23H Other Matters) Amendment Bill

“G)

This Act applies to an undertaking required under this section
as if the undertaking were required under subpart 4 of this
Part or Part 4AA, as the case may be.

“69QB No end-to-end services

“(D

“2)

“G)

“(4)

“69R

“69S

“(D

68

Chorus, or any related party of Chorus, must not provide

telecommunications links to customers except—

“(a) between an end-user’s building (or, in the case of a com-
mercial building, the 2 building distribution frames) and
a Chorus local or regional aggregation point; and

“(b) between 2 Chorus local or regional aggregation points.

To avoid doubt,—

“(a) telecommunications links provided by Chorus, or a re-
lated party of Chorus, to customers must terminate at a
local or regional aggregation point; and

“(b) Chorus, or a related party of Chorus, must not sell a
service to customers that links 2 or more end-user sites
together (but a customer of Chorus can create the link-
ing between 2 or more end-user sites).

However, this section does not prevent the resale of PSTN-
based services for the purposes of acting as a channel to market
for Telecom.

See sections 156L(3) and 156M for the maximum penalty of
$10 million (and $500,000 per day) for breach of this section.

Enforcement of breaches of sections 690 and 69QB
Sections 69T (injunctions) and 156B (enforcement actions)
apply to Chorus, and any related party of Chorus, that, without
reasonable excuse, participates in the supply of a telecommu-
nications service in breach of sections 690 and 69QB.

Application of line of business restrictions to related

parties of Chorus

The test for related parties in this Part is that a person is related

to another person if—

“(a) they are acting jointly or in concert; or

“(b) either person acts, or is accustomed to act, in accordance
with the wishes of the other person; or
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“(c) they are related companies within the meaning of sec-
tion 2(3) of the Companies Act 1993; or

“(d) either person is able, directly or indirectly, to exert a
substantial degree of influence over the activities of the
other; or

“(e) they are both, directly or indirectly, under the control of
the same person.

“(1A) However, for the purposes of subsection (1),—

“(2)

“(3)

“(a) adirector of a company or other body corporate is not
related to that company or body corporate merely be-
cause he or she is a director of that company or body
corporate; and

“(b) aperson is not able to exert a substantial degree of in-
fluence over another person merely because—

“(1) those persons are in competition in the same mar-
ket; or

“(i1) one of them supplies goods or services to the
other.

Any sharing of assets, services, and systems between Chorus
and Telecom must be disregarded for the purposes of applying
subsection (1) to the extent that it is provided for in a sharing
arrangement of which a copy has been provided to the Com-
mission under section 69F(1)(a) or (b)(ii).

pate i the supply of a telecommunteations service to an end-
user of the service if a related party of Chorus parttetpates
the supply of a telecommunteations service to an end=user of
a serviee:

Without limiting section 690, Chorus is deemed to partici-

“(4)

pate in the supply of a telecommunications service if a related
party of Chorus participates in the supply of the telecommuni-
cations service.

The order of responsibility for remedying breaches is, to the
extent practical, that the breach must be remedied first by the
party whose activity resulted in the breach.

“Compare: 1993 No 106, s 4A(2), 1998 No 88 s 21
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“69T Injunctions may be granted by High Court for certain
contraventions

The High Court may, on the application of the Commission,
grant an injunction restraining a person from engaging in a
breach of sections 690 or 69QB.

The High Court may, at any time, rescind or vary an injunction
granted under this section.

“(D)

“(2)

“Subpart 4—Undertakings by Chorus

“69U Purposes of subpart
The purposes of this subpart are to—

“(a)

“(b)

“(0)

promote competition in telecommunications markets
for the long-term benefit of end-users of telecommuni-
cations services in New Zealand; and

require transparency, non-discrimination, and equiva-
lence of supply in relation to certain telecommunica-
tions services; and

facilitate efficient investment in telecommunications in-
frastructure and services.

“69V Overview
“(1) This subpart imposes obligations on Chorus to give undertak-
ings—

“2)

“(a)

“(b)

to supply wholesale services using its copper access
network (called relevant services in this subpart) on a
non-discrimination basis; and

to supply a subset of those services, which Chorus con-
sumes and which it supplies to its competitors, (called
relevant regulated services in this subpart) on an equiva-
lence basis.

This section is intended only as a guide to the general scheme
and effect of this subpart.

“69W Interpretation
In this subpart, unless the context otherwise requires,—

70

“equivalence, in relation to the supply of a relevant regulated
service, means equivalence of supply of the service and ac-
cess to Chorus’s network so that third-party access seekers are

5

10

15

20

25

30

35



Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill Part 1A cl 23H

treated in the same way to Chorus’s own business operations,
including in relation to pricing, procedures, operational sup-
port, and supply of information and other relevant matters
“legaey aceess network—
“ta) means that part of Chorus’s copper aceess network that
conneets the end=user’s butlding to the handover point
—
“tty €horus’s tocat exchange or distribution eabinet
for equivalent factlity); or
tinctuding Chorus’s tocat toop network and a dig-
tal sttbseriber hine aceess multiplexer or equtva-
tent faeility): and
“by toavorddoubt;apartof Chorus’s copperaceess network
that 1s between the points referred to in paragraph (a)
1s not prevented from being a fegaey aceess network be=
cause fibre assets are also tsed in that part of the net=
work

“legacy access network means the network comprising—

“(a) Chorus’s local loop network, as defined in clause 1 of
Part 1 of Schedule 1 (including any relevant line in Cho-
rus’s local telephone exchange or distribution cabinet);
and

“(b) Chorus’s local telephone exchange, as defined in
clause 1 of Part 1 of Schedule 1, and Chorus’s distribu-
tion cabinet (or equivalent facility); and

“(c) Chorus’s backhaul network (whether copper, fibre, or
anything else) between the local loop network handover
point in Chorus’s distribution cabinet (or equivalent fa-
cility) or Chorus’s local telephone exchange and the first
data switch (including the first data switch); and

“(d) Chorus’s digital subscriber line access multiplexer (or
equivalent facility)

“local access and calling service means the designated access
service described in subpart 1 of Part 2 of Schedule 1 as local
access and calling service offered by means of a fixed telecom-
munications network

“non-discrimination, in relation to the supply of a relevant
service, means that Chorus must not treat access seekers dif-
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“69X

72

ferently or, where Chorus supplies itself with a relevant ser-

vice, must not treat itself differently from other access seekers,

except to the extent that a particular difference in treatment is

objectively justifiable and does not harm, and is unlikely to

harm, competition in any telecommunications market

“relevant regulated services means the following designated

access services:

“(a) Chorus’s unbundled copper local loop network service:

“(b) Chorus’s unbundled copper local loop network co-loca-
tion service:

“(c) Chorus’s unbundled copper local loop network back-
haul (distribution cabinet to telephone exchange):

“(d) Chorus’s unbundled copper local loop network back-
haul (telephone exchange to interconnect point)

“relevant services—
“(a) means—

“(i) wholesale telecommunications services that are
provided using, or that provide access to the un-
bundled elements of, the legacy access network;
and

“(i1) the designated access service described in sub-
part 1 of Part 2 of Schedule 1 as Chorus’s unbun-
dled bitstream access backhaul; but

“(b) does not include any services that are agreed by the

Commission in writing to be legacy input services, be-

ing inputs to services that are no longer offered to end-

users other than customers who were end-users before
separation day

“UBA service means the designated access service described
in subpart 1 of Part 2 of Schedule 1 as unbundled bitstream
access service.

Requirements for undertakings by Chorus relating to

supply of certain wholesale telecommunications services

Chorus must give undertakings that—

“(a) require Chorus to achieve non-discrimination in rela-
tion to the supply of relevant services; and
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“(b)

“(0)
“(d)

“(e)

“(®

“(g)

“(h)

set out rules and principles that Chorus will apply to

ensure that non-discrimination is achieved in relation to

the supply of relevant services; and

require Chorus to achieve equivalence of supply in re-

lation to relevant regulated services; and

require Chorus to develop, in consultation with the

Commission and key industry stakeholders, key per-

formance indicators for systems and processes for

relevant regulated services by which it may be judged
whether Chorus is achieving equivalence of supply in
relation to those services; and

require Chorus to develop, in consultation with the

Commission and key industry stakeholders, key per-

formance indicators by which it may be judged whether

Chorus is achieving non-discrimination in relation to

the supply of the UBA service; and

require Chorus to—

“(i) conduct quarterly reviews of performance as
measured against the key performance indicators
referred to in paragraphs (d) and (e); and

“(i1) make all information relating to those reviews
available to the Commission to support the Com-
mission’s assessment of compliance with the
undertakings; and

“(ii1) publish quarterly reports on its performance as
measured against the key performance indicators
referred to in paragraphs (d) and (e); and

“(iv) internally audit the controls and processes behind
the key performance indicator reporting; and

require Chorus to carry out quarterly customer surveys

of its performance in relation to relevant regulated ser-
vices; and

require Chorus to—

“(1) implement a policy of control of commercial in-
formation provided by access seekers for relevant
services and relevant regulated services, in con-
sultation with the Commission; and

“(i1) internally audit the effectiveness of that policy, at
the end of each of the first two 6-month periods
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following separation day and then annually after
that; and
“(1) require Chorus to supply the UBA service in a bundle
with the local access and calling service; and
“(G) require the directors of Chorus to certify that Chorus has
complied with the undertakings; and
“(k) provide for disclosure of relevant information to the
Commission, to support the Commission’s assessment
of compliance with the undertakings; and
“(I) require Chorus to commit to a reasonable timetable plan
containing time frames for a transition to the end of the
sharing arrangements referred to in subpart 2.

“69XA Implementation of Chorus undertakings

“(1) Onand from separation day, the undertakings approved by the
Minister on or before separation day under sections 23GB
to 23GD of the Telecommunications (TSO, Broadband,
and Other Matters) Amendment Act 2010 take effect as if
they were a deed that is—

“(a) properly executed by, and binding on, Chorus; and
“(b) given in favour of the Crown.

“(2) The undertakings approved by the Minister after separation
day under sections 23GB to 23GD of that Act take effect in
accordance with subsection (1), but with effect from the date
of approval.

“69XB Chorus must publish Chorus undertakings

“(1) As soon as practicable after the date on which an undertaking
takes effect under section 69XA, Chorus must publish the
undertaking.

“(2) Section 156AM applies with necessary modifications.

“69XC Variation of Chorus undertakings
Sections 156AN to 156A0A apply with necessary modifi-
cations to undertakings under this subpart.
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“69XD Termination of Chorus undertakings

Section 156AQ applies with necessary modifications to
undertakings under this subpart.

“69XE Enforcement of Chorus undertakings

“(D
“2)

Sections 156AS to 156AU apply with necessary modifica-
tions to undertakings under this subpart.

See sections 156L(3) and 156M for the maximum penalty
of $10 million (and $500,000 per day) for failure to comply
with undertakings).

“Subpart 5—Miscellaneous
“Public Works Act 1981

“69XF Application of Public Works Act 1981

“(h

“2)

“G)

“(4)

Despite section 4(4) of the Finance Act 1990 and section 24(4)
of the State-Owned Enterprises Act 1986, nothing in sections
40 to 42 of the Public Works Act 1981 applies to the transfer
of affected land from Telecom to Chorus.

However, after that transfer, sections 40 and 41 of the Public
Works Act 1981 apply to that land as if Chorus were the Crown
and the transfer of the land from the Crown to Telecom and
from Telecom to Chorus had not taken place.

If, in relation to affected land that has been transferred by Tele-
com to Chorus, an offer made by Chorus under section 40(2)
of the Public Works Act 1981 is not accepted within the time
specified in subsection (4) and the parties have not agreed on
other terms for the sale of the land, Chorus may sell or other-
wise dispose of the land to any person and on such terms and
conditions as it thinks fit.

The time referred to in subsection (3) is the later of the fol-

lowing:

“(a) 40 working days after the offer is made or such further
period as Chorus considers reasonable:

“(b) if an application has been made to the Land Valuation
Tribunal pursuant to section 40(2A) of the Public Works
Act 1981, 20 working days after the determination of
the Tribunal.
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“©)

In this section,—

“affected land means any land that, immediately before it was
transferred by the Crown to Telecom pursuant to section 4(4)
of the Finance Act 1990, was held by the Crown under the
Public Works Act 1981 for a public work

“land has the same meaning as in section 2 of the Public Works
Act 1981

“working day has the same meaning as in section 2 of the
Public Works Act 1981.

“Resource Management Act 1991 issues

“69XG Requiring authority status under Resource

“(h)

“2)

Management Act 1991

Chorus is approved as a requiring authority, as a network util-

ity operator, under the Resource Management Act 1991 for the

following purposes:

“(a) constructing or operating, or proposing to construct or
operate, a network for the purpose of telecommunica-
tion as defined in section 5 of this Act; and

“(b) constructing or operating, or proposing to construct or
operate, a network for the purpose of radiocommunica-
tions as defined in section 2(1) of the Radiocommuni-
cations Act 1989.

Part 8 of the Resource Management Act 1991 applies with ne-

cessary modifications as if the approval had been given under
section 167 of that Act.

“69XH Designations under Resource Management Act 1991

“(D)

“(2)

76

The Minister may, before separation day, by notice in the

Gazette, issue 2 lists comprising all or any of the designations

(within the meaning of section 166 of the Resource Manage-

ment Act 1991) for which Telecom is responsible, as follows:

“(a) designations that are to be transferred to Chorus:

“(b) designations that are to be additionally granted back to
Telecom.

On separation day,—

“(a) all the rights and responsibilities of Telecom in relation
to the designations listed in a Gazette notice under sub-
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“G)

“(4)

section (1)(a), as they existed immediately before sep-
aration day, are transferred to Chorus for the purposes
of section 180 of the Resource Management Act 1991;
and

“(b) the designations listed in a Gazette notice under sub-
section (1)(b), as they existed immediately before sep-
aration day, are (in addition to being transferred to Cho-
rus) granted back to Telecom, with the effect that, sub-
ject to subsection (3), Telecom continues to have the
same rights and responsibilities as Chorus in relation to
the designations.

For the purposes of section 177 of the Resource Management

Act 1991,—

“(a) the designations transferred to Chorus under subsec-
tion (2)(a) are treated as earlier designations; and

“(b) the additional designations granted to Telecom under
subsection (2)(b) are treated as later designations.

Part 8 of the Resource Management 1991 applies with neces-
sary modifications as if the designations had been transferred
or made under that Part.

“Restrictive covenants

“69XI Certain restrictive covenants

“(D)

“2)

“G)

“(4)

This section applies to any restrictive covenant that is regis-

tered in favour of land—

“(a) of which Telecom was a registered proprietor immedi-
ately before separation day; and

“(b) thatis transferred from Telecom to Chorus on separation
day.

Despite the transfer of land to Chorus, Telecom is entitled

to enforce the covenant against the persons bound by the

covenant as if Telecom were an owner or occupier of the land.

This section does not limit the rights to enforce the covenant
of Chorus, Chorus’s successors in title, and persons claiming
through Chorus or Chorus’s successors in title.

The Registrar-General may enter in the register relating to the
burdened land, the benefited land, or both, a notification of the
effect of this section as if it were an instrument.
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“Government Superannuation Fund Act 1956

“69XJ Protection of existing members of Government

“(D)

“2)

“G)

Superannuation Fund

The Government Superannuation Fund Act 1956 continues to

apply to the persons referred to in subsection (2) in all re-

spects as if service with Chorus were Government service.

The persons are every person who, immediately before separ-

ation day,—

“(a) is employed by Telecom; and

“(b) is deemed to be employed in the Government service
under section 2A of the Government Superannuation
Fund Act 1956; and

“(c) 1is a contributor to the Government Superannuation
Fund under Part 2 or 2A of that Act.

For the purpose of applying the Government Superannuation
Fund Act 1956, the chief executive of Chorus is the controlling
authority.

“Subpart 6—Taxation consequences of
structural separation

“69XK Interpretation in this subpart

78

In this subpart, unless the context requires otherwise,—

“appointed day means,—

“(a) for a purpose specified in a proposal approved by
Order in Council made under section 23GDB of
the Telecommunications (TSO, Broadband, and
Other Matters) Amendment Act 2010, a day speci-
fied in that proposal for that purpose:

“(b) if there is no relevant day under paragraph (a), the
day on which the vesting of the designated assets and
liabilities, and the demerger distribution, take effect

“Chorus company means a member of the group of compan-
ies comprising ChorusCo and the companies that are, or will
be, its subsidiaries immediately following the demerger distri-
bution and the vesting of the designated assets and liabilities

“demerger distribution means a distribution, or an entitle-
ment to a distribution, to each holder of ordinary shares in
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Telecom Corporation of New Zealand Limited, where the dis-
tribution or entitlement—

“(a) arises under the demerger arrangement; and

“(b) comprises—

“(i) an amount determined by reference to the value
of a holder’s entitlement to ordinary shares in
ChorusCo:

“(i1) ordinary shares in ChorusCo to which the holder
is entitled, or proceeds from the disposal of that
holder’s entitlement to ordinary shares in Chor-
usCo

“designated assets and liabilities means assets and liabilities,
or parts of assets and liabilities, as the case may be, specified
in an Order in Council made under section 23GDB of the
Telecommunications (TSO, Broadband, and Other Mat-
ters) Amendment Act 2010, and designated assets and des-
ignated liabilities have corresponding meanings

“income year has the same meaning as in the Income Tax Act
2007

“Inland Revenue Acts has the same meaning as in the Tax
Administration Act 1994

“Telecom company means a member of the group of compan-
ies comprising Telecom Corporation of New Zealand Limited
and the companies that are, or will be, its subsidiaries imme-
diately following the demerger distribution and the vesting of
the designated assets and liabilities

“vest means the transfer of the designated assets and liabil-
ities from a Telecom company to a Chorus company on the
appointed day

“vesting year means the income year that includes the ap-
pointed day for the vesting of the designated assets and liabil-
ities.

“69XL Purpose

The purpose of this subpart is to ensure that—
“(a) the vesting of the designated assets and liabilities in
Chorus does not give rise to tax consequences under the
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“(b)

Inland Revenue Acts for Telecom or Chorus that would
not have arisen if they were the same person:

no tax consequences arise under the Inland Revenue
Acts on the appointed day for any shareholder of Tele-
com Corporation of New Zealand Limited or Chorus
from the demerger distribution that would not have
arisen if the vesting of the designated assets and liabil-
ities and the demerger distribution had not occurred.

“69XM Depreciation
“(1) For the purposes of the Income Tax Act 2007, for a designated
asset (the asset) that is depreciable property,—

“2)

“(a)

“(b)

“(0)

the relevant Telecom company has a deduction for an
amount of depreciation loss for the period beginning on
the first day of the vesting year and ending on the day
before the appointed day:

the relevant Telecom company does not derive depre-
ciation recovery income and does not have a deduction
for an amount of depreciation loss under sections EE 44
to EE 52 of the Income Tax Act 2007 as a result of the
vesting of the asset:

the relevant Chorus company must calculate, on and
after the appointed day, depreciation recovery income
and deductions for amounts of depreciation loss as if, in
respect of the period up to and including the appointed
day, it and the Telecom company were the same person.

In this section, depreciable property, depreciation loss, and
depreciation recovery income have the same meanings as in
the Income Tax Act 2007.

“69XN Tax effect of distribution of ChorusCo shares

For the purposes of the Income Tax Act 2007, the following
transactions do not give rise to, and are ignored for the pur-
poses of calculating, the available subscribed capital of a Cho-
rus company or a Telecom company:

“(h

80

“(a)
“(b)
“(©)

the vesting of the designated assets and liabilities:

the demerger distribution:

a transaction necessary for carrying into effect the vest-
ing of the designated assets and liabilities, or the de-
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“(2)

“G)

“(4)

“©)

“(6)

merger distribution, if, for that transaction, there is no
party other than Chorus companies and Telecom com-
panies.

The demerger distribution on the appointed day—

“(a) 1is not a dividend or other kind of assessable income for
the purposes of the Income Tax Act 2007:

“(b) 1is not a dutiable gift for the purposes of the Estate and
Gift Duties Act 1968:

“(c) 1is, for any relevant Telecom company, a disposition for
the cost price of the share, for the purposes of the In-
come Tax Act 2007.

For the purposes of the Income Tax Act 2007, a person who

receives a demerger distribution by virtue of holding a Tele-

com Corporation of New Zealand Limited share or shares is
treated as—

“(a) acquiring the relevant ChorusCo share or shares at the
same time and for the same purposes as the Telecom
Corporation of New Zealand Limited share or shares
that give rise to that person’s entitlement to the de-
merger distribution:

“(b) having paid the amount given by subsection (4) for
the acquisition of the ChorusCo share or shares:

“(c) having paid the amount given by subsection (5) for the
acquisition of the Telecom Corporation of New Zealand
Limited share or shares.

For the purposes of subsection (3)(b), the amount paid for
the acquisition is calculated using the following formula:

pre-calculation amount paid

; x  Chorus mv
combined mv

For the purposes of subsection (3)(c), the amount paid for
the acquisition is calculated using the following formula:

pre-calculation amount paid

- x Telecom mv
combined mv

In the formulas in subsections (4) and (5),—
“(a) pre-calculation amount paid is the person’s expend-
iture or loss incurred in acquiring the relevant Telecom
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“(b)

“(©)

“(d)

Corporation of New Zealand Limited share or shares,
ignoring this section:

Chorus mv is the market capitalisation of ChorusCo
calculated in the manner prescribed in a proposal ap-
proved by Order in Council under section 23GDB
of the Telecommunications (TSO, Broadband,
and Other Matters) Amendment Act 2010, or, if
none is prescribed, the number of ChorusCo shares on
issue immediately following the demerger distribution
multiplied by the volume weighted average price of
ChorusCo shares as traded on the NZSX over the first
5 trading days commencing on the date of listing of
ChorusCo:

Telecom myv is the market capitalisation of Telecom
Corporation of New Zealand Limited calculated in the
manner prescribed in a proposal approved by Order in
Council under section 23GDB of the Telecommu-
nications (TSO, Broadband, and Other Matters)
Amendment Act 2010, or, if none is prescribed,
the number of Telecom Corporation of New Zealand
Limited shares on issue immediately following the de-
merger distribution multiplied by the volume weighted
average price of Telecom Corporation of New Zealand
Limited shares as traded on the NZSX over the first
5 trading days commencing on the date of listing of
ChorusCo:

combined mv is the total market capitalisation of Cho-
rusCo and of Telecom Corporation of New Zealand
Limited calculated in the manner prescribed in a pro-
posal approved by Order in Council under section
23GDB of the Telecommunications (TSO, Broad-
band, and Other Matters) Amendment Act 2010,
or, if none is prescribed, the total of the market capi-
talisation of ChorusCo and of Telecom Corporation of
New Zealand Limited determined in accordance with
paragraphs (b) and (c).

“(7) Subsection (8) applies where—
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“(a)

an arrangement entered into on or before the appointed
day would, but for the demerger distribution, be a re-
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“(8)

“9)

turning share transfer or share-lending arrangement in
respect of which the original share is a Telecom Cor-
poration of New Zealand Limited share; and

“(b) 1if, under the relevant arrangement in respect of the Tele-
com Corporation of New Zealand Limited share, the
share user is required to transfer a Telecom Corporation
of New Zealand Limited share or shares and a Chor-
usCo share or shares to the share supplier.

If subsection (7) applies,—

“(a) therelevant ChorusCo share or shares are treated as part
of the relevant Telecom Corporation of New Zealand
Limited share or shares for the purposes of the defini-
tions of identical share, original share, returning share
transfer, and share-lending arrangement in the Income
Tax Act 2007:

“(b) subsection (3) applies to the share supplier as if the
share supplier were the person referred to in that sub-
section.

In this section, available subscribed capital, dividend, iden-

tical share, original share, returning share transfer, share-

lending arrangement, share supplier, and share user have

the same meanings as in the Income Tax Act 2007.

“69X0O Goods and Services Tax Act 1985

“(h)

“2

“G)

The vesting of the designated assets and liabilities is treated
as being a taxable supply on the appointed day that is charged
with tax at the rate of 0% for the purposes of the Goods and
Services Tax Act 1985.

For the purpose of calculating, under the Goods and Services
Tax Act 1985, the amount of tax payable, or input tax de-
ductible, on or after the appointed day by a Chorus company
in respect of, or in relation to, a designated asset or a desig-
nated liability, the Chorus company and the relevant Telecom
company are treated as if they were the same person in respect
of the period up to and including the appointed day, subject to
subsection (1).

If it is necessary for a tax invoice, a credit note, or a debit
note (the document) to be issued by or to a Telecom company
in respect of a supply made by or to a Telecom company be-
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“(4)

fore the appointed day, the document may be issued by or to
a Chorus company if the supply was in respect of or in rela-
tion to designated assets and liabilities. The Chorus company
and the Telecom company are treated as if, in relation to that
supply, they were the same person for the purposes of any re-
quirement in the Goods and Services Tax Act 1985 that the
Telecom company holds, has previously been issued with, or
has issued to a person, a tax invoice, a debit note, or a credit
note for the supply.

In this section, credit note, debit note, input tax, supply, tax,
and tax invoice have the same meanings as in the Goods and
Services Tax Act 1985.

“69XP Prepayments

“(h)

84

For the purposes of the Income Tax Act 2007,—

“(a) for the vesting year, the relevant Telecom company is
treated as having an unexpired amount of expenditure
under section EA 3 of that Act (the unexpired portion)
for expenditure connected with the designated assets
and liabilities, calculated by applying section EA 3(4)
to (7) of that Act as if the day before the appointed day
were the end of an income year:

“(b) therelevant Telecom company has, for the vesting year,
income under section CH 2 of that Act for the unexpired
portion described in paragraph (a):

“(c) for an income year starting after the appointed day, the
relevant Telecom company is not allowed a deduction
for the unexpired portion under section DB 50 of that
Act, and no part of the unexpired portion is income
under section CH 2 of that Act:

“(d) therelevant Chorus company has, for the vesting year, a
deduction for the unexpired portion described in para-
graph (a) under section DB 50 of that Act:

“(e) for the vesting year and any subsequent income year,
section EA 3 of that Act applies to the relevant Chorus
company as if that member had been allowed a deduc-
tion under that Act for expenditure to which paragraph
(a) applies.
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“(2) In this section, expenditure means expenditure that the rele-

vant Telecom company has been allowed a deduction for under
the Income Tax Act 2007 or an earlier Act, and that was not
incurred on the items described in section EA 3(2) of that Act.

“69XQ Expenditure or loss incurred, and amounts derived

A Chorus company and the relevant Telecom company are

treated as the same person for the period prior to and including

the appointed day for the purpose of determining the follow-

ing, under the Income Tax Act 2007:

“(a) whether a deduction is allowed for an amount of ex-
penditure or loss incurred by the Chorus company in
connection with the designated assets or liabilities:

“(b) the amount of any deduction of the Chorus company in
connection with the designated assets or liabilities:

“(c) whether an amount derived by the Chorus company in
connection with the designated assets or liabilities is
income:

“(d) the amount of any income of the Chorus company in
connection with the designated assets or liabilities.

“69XR Bad debts

Sections CG 3 and DB 31 of the Income Tax Act 2007 apply
to a relevant Chorus company in respect of any obligation that
is owed to the relevant Telecom company immediately before
the appointed day and that vests in the Chorus company, as
if the Telecom company and the Chorus company were the
same person in respect of the period up to and including the
appointed day.

“69XS Unpaid employment expenditure

Sections DC 11(2) and (3) and EA 4(6) of the Income Tax
Act 2007 apply to any amount of employment income (as that
term is defined in the Income Tax Act 2007) that a Chorus
company assumes the obligation to pay in connection with the
vesting. For the purposes of those sections, the Chorus com-
pany is treated as person B, and the relevant Telecom com-

pany that incurred the obligation to pay is treated as person
A.
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“69XT Vesting of designated assets and liabilities

The vesting of the designated assets and liabilities in a Chorus

company—

“(a) does not give rise to a dutiable gift for the purposes of
the Estate and Gift Duties Act 1968:

“(b) doesnot giverise to a dividend, or, except as provided in
this subpart, other assessable income, for the purposes
of the Income Tax Act 2007:

“(c) does not, except as provided in this subpart, give rise
to a deduction for the purposes of the Income Tax Act
2007.

“69XU Revenue account property

“(D)

“(2)

“G)

For the purposes of the Income Tax Act 2007, for a desig-
nated asset or liability that is revenue account property (the
property), the property is treated as being disposed of by the
relevant Telecom company and acquired by the relevant Cho-
rus company for an amount equal to the property’s tax book
value.

In this section, tax book value means,—

“(a) for the property, if it is trading stock or an excepted
financial arrangement acquired by the relevant Telecom
company before the vesting year, the opening value of
the property under section DB 49 of the Income Tax Act
2007 for that Telecom company for the vesting year:

“(b) for the property, if paragraph (a) does not apply, the
amount of expenditure or loss for which the relevant
Telecom company is allowed a deduction in the vesting
year as a result of the disposal.

In this section, excepted financial arrangement, revenue ac-

count property, and trading stock have the same meaning as

in the Income Tax Act 2007.

“69XV Leased assets

86

For the purposes of the Income Tax Act 2007, for expenditure
that a Telecom company incurs as a lessee under a lease that
relates to a designated asset and to which section EJ 10 of the
Income Tax Act 2007 applies,—
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“(a)

“(b)

“(0)

the Telecom company must calculate an amount to be
allocated to the vesting year under section EJ 10(3) and
(4) of that Act as if the day before the appointed day
were the end of the vesting year:

the relevant Chorus company must calculate an amount
to be allocated to the vesting year under section EJ 10(3)
and (4) of that Act as if the appointed day were the start
of the vesting year:

section EJ 10 of that Act applies to the Chorus company
for income years after the vesting year as if, in respect
of the period up to and including the appointed day, the
Telecom company and the Chorus company were the
same person.

“69XW Finance leases: financial arrangements rules

For the purposes of the financial arrangements rules as defined
in section EW 1(2) of the Income Tax Act 2007, for a finance
lease that a Telecom company is party to immediately before
the appointed day and vests in a Chorus company on the ap-
pointed day,—

“(D)

“(a)

“(b)

“(0)

“(d)

if the finance lease is an asset of the Telecom company,
the Chorus company is treated as paying to the Tele-
com company an amount of consideration for the fi-
nance lease that is equal to the tax book value of the
finance lease on the relevant day:

if the finance lease is a liability of the Telecom company,
the Telecom company is treated as paying to the Cho-
rus company an amount of consideration for the finance
lease that is equal to the tax book value of the finance
lease on the relevant day:

the Telecom company must calculate, on the relevant
day, a base price adjustment under section EW 31 of
the Income Tax Act 2007:

if the Chorus company calculates, on or after the rele-
vant day, a base price adjustment under section EW 31
of that Act, that base price adjustment must be calcu-
lated as if, in respect of the period up to and including
the relevant day, it and the Telecom company were the
same person:
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“2)

“(e) sections EW 38, EW 42, and GB 21 of that Act do not
apply for the vesting.

In this section,—

“(a) finance lease has the same meaning as in the Income
Tax Act 2007:

“(b) tax book value means, for the relevant day and a fi-
nance lease, the value for tax purposes of the finance
lease on the relevant day determined consistently with
the method used in subpart EW of the Income Tax Act
2007 to calculate and allocate income and expenditure
under the finance lease as if the day immediately pre-
ceding the relevant day were the last day of an income
year.

“69XX Approved issuer levy and administrative status

“(h

“2)

“G)

“(4)

88

For the purposes of the Income Tax Act 2007 and the Stamp
and Cheque Duties Act 1971, a transaction or class of transac-
tions registered as a registered security or as registered secur-
ities by a Telecom company on or prior to the appointed day
is treated as also being registered as a registered security or as
registered securities, as the case may be, by the relevant Cho-
rus company. The relevant Chorus company is treated as an
approved issuer in respect of the registered security or regis-
tered securities, as the case may be.

The relevant Telecom company and the relevant Chorus com-

pany are treated as the same person, for the period prior to and

including the appointed day, for the purposes of the making,

giving, or receiving of any election, notice, certificate, and fil-

ing provided for under the Inland Revenue Acts.

A Telecom company and the relevant Chorus company are

treated as the same person for the purposes of receiving the

benefit of—

“(a) a provisional rate, as defined in section EE 67 of the
Income Tax Act 2007:

“(b) a special rate, as defined in section EE 67 of that Act.

In this section, registered security has the same meaning as
in the Income Tax Act 2007.”
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Subpart 3—Consequential amendments,

saving, transitional provisions, and
miscellaneous matters

Consequential amendments relating to TSO

obligations

23HA Interpretation
The definition of net cost in section 5 is amended by repealing
paragraph (b) and substituting the following paragraphs:

(1)

)

“(b)

“(0)

in relation to a deemed TSO instrument that requires the
supply of a service to end-users, means the unavoidable
net incremental cost to an efficient service provider of
providing the service required by the TSO instrument
to all end-users connected to existing residential lines;
and

in relation to a deemed TSO instrument that requires
the supply of a wholesale service that is an input to a
service supplied to end-users, means the unavoidable
net incremental cost to an efficient service provider of
providing the service required by the TSO instrument
to another service provider for the purpose of making
a retail service available to all end-users connected to
existing residential lines”.

Section 5 is amended by inserting the following definition after
the definition of net cost:

“net revenue means the range of direct and indirect revenues
and associated benefits derived from providing telecommuni-
cations services to all end-users connected to existing residen-
tial lines, less the costs of providing those services to those
end-users”.

23HB Deemed TSO instrument
Section 71(2)(b)(i) is amended by omitting “; and”.
Section 71(2)(b) is amended by repealing subparagraph (ii).

(1)
)

23HC TSO provider under TSO instrument without specified
amount may request TSO cost calculation determination
Section 93 is amended by adding the following subsection:
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“(3) A TSO provider under a deemed TSO instrument who gives
notice under subsection (1) must, at the time of giving that
notice to the Commission, serve a copy of the notice on every
other TSO provider under a deemed TSO instrument.”

23HD New sections 94CA and 94CB inserted
The following sections are inserted after section 94C:

“94CA Calculations of net revenue and auditor’s report must
be given to Commission

“(1) This section applies to a TSO provider under a deemed
TSO instrument that requires the TSO provider to provide a
telecommunications service to end-users and who is served
with a copy of a notice under section 93(3).

“(2) Not later than 60 days after the end of each financiat year;
receiving the copy of the notice served under section 93(3),
a TSO provider to whom this section applies must provide to
the Commission—

“(a) calculations of the net revenue of the TSO provider for
the financial year; and
“(b) areport prepared by a qualified auditor that includes a
statement of whether the calculations comply with—
“(1) any prescribed requirements relating to those cal-
culations; and
“(i1) any requirements of the Commission.

“94CB Considerations for determining net revenue

“(1) In calculating net revenue under section 94CA and calculat-
ing net revenue for the purposes of a draft TSO cost calcula-
tion determination under section 94D and a final TSO cost
calculation determination under section 94H, the provision
of a reasonable return on the incremental capital employed in
providing telecommunications services to end-users must be
taken into account.

“(2) In calculating the net revenue for the purposes of a draft TSO

cost calculation determination under section 94D and a final

TSO cost calculation determination under section 94H, the
Commission—

“(a) may choose not to include profits from any new

telecommunications services that involve significant
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“0)

“(4)

“(b)

“(©)

capital investment and that offer capabilities not avail-
able from established telecommunications services;
and

must not include any losses from telecommunications
services other than services that the TSO instrument re-
quires the TSO provider to provide; and

must consider the purpose set out in section 18.

In calculating net revenue under section 94CA, the TSO
provider must comply with any requirements of the Commis-
sion relating to the application of subsection (2)(a) to (c).

In this section, established telecommunications services and
new telecommunications services have the same meanings as
in section 94C.”

23HE Matters to be included in draft TSO cost calculation
determination

Section 94E is amended by inserting the following paragraph
after paragraph (a):

“(ab) if the TSO instrument does not contain a specified

amount and is a deemed TSO instrument, the net rev-

enue of all providers under deemed TSO instruments,

excluding the provider whose net cost is set out in

paragraph (a), and all material information that—

“(i) relates to the calculation of the net revenue; and

“(i1) would not, in the opinion of the Commission, be
likely to unreasonably prejudice the commercial
position of any TSO provider; and”.

23HF Matters to be included in final TSO cost calculation
determination

Section 94I(1) is amended by inserting the following para-
graph after paragraph (a):

(1)

“(ab) if the TSO instrument does not contain a specified

amount and is a deemed TSO instrument, the net
revenue for the financial year of all providers under
deemed TSO instruments, excluding the provider
whose net cost is set out under paragraph (a), and all
material information that—
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“(1) relates to the calculation of the net revenue; and

“(i1) would not, in the opinion of the Commission, be
likely to unreasonably prejudice the commercial
position of any TSO provider; and”.

(2) Section 941(1)(d)(i) is amended by inserting “and is not a
deemed instrument” after “that does not contain a specified
amount”.

(3) Section 94I(1)(d) is amended by inserting the following sub-
paragraph after subparagraph (i):

“(ia) inthe case ofa TSO instrument that does not con-
tain a specified amount and is a deemed TSO in-
strument, by subtracting the amount of the reduc-
tion (if any) referred to in paragraph (c) and the
net revenue referred to in paragraph (ab) from
the net cost referred to in paragraph (a); and”.

23HFA Section 95 repealed
Section 95 is repealed.

23HG Regulations
(1) Section 101(1) is amended by inserting the following para-
graph after paragraph (d):
“(da) prescribe  requirements to  which section
94CA(2)(b)(i) applies:”.
(2) Section 101(1)(e) is amended by inserting the following sub-
paragraph after subparagraph (iii):
“(iiia) calculating the net revenue under section
94CA:”.

23HH Application of section 156B
Section 156A is amended by inserting the following para-
graphs after paragraph (Ib):
“(Iba) fails, without reasonable excuse, to comply with sec-
tion 94CA:
“(Ibb) knowingly provides false or misleading information
under section 94CA:”.
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231

231A

23L
(1)
“(D

Consequential amendments relating to new Part
24 and general matters

Overview
Section 4 is amended by repealing paragraph (ea) and substi-
tuting the following paragraph:

“(ea) provisions concerning the structural separation of Tele-
com are set out in Part 2A; and”.

Interpretation
Section 5 is amended by omitting the definition of price and
substituting the following definition:

“price (except in subpart 6 of Part 2A) includes—

“(a) valuable consideration in any form, whether direct or
indirect; and

“(b) any consideration that in effect relates to the acquisition
of goods or services or the acquisition or disposition of
any interest in land, even though it ostensibly relates to
any other matter or thing”.

Section 697ZB repeated

Miscell .. latine to € Ce
ik . ].I] .

Declaration made or revoked by notice in Gazette:
amendments relating to network operator status

Section 105(1) is repealed and the following subsections are
substituted:

A declaration is made by notice in the Gazette, except that

Chorus and Telecom are declared to be network operators by
this Act.

“(1A) A declaration may be revoked by notice in the Gazette (in-

2)

cluding the declarations relating to Chorus and Telecom).”

The definition of network operator in section 5 is consequen-
tially amended by omitting “Telecom and”.
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23M Application of section 156B

(1)

3)
“(2)

23N
(D

)

230

94

Section 156A is amended by inserting the following para-

graphs after paragraph (f):

“(fa) fails, without reasonable excuse, to comply with sec-
tion 69F:

“(fb) fails, without reasonable excuse, to comply with a no-
tice under section 69H:”.

Section 156A is amended by adding the following subsection

as subsection (2):

Section 156B also applies as provided in—
“(a) section 69L:
“(b) section 69R.”

Pecuniary penalty
Section 156L(1)(a) is amended by omitting “a separation
undertaking” and substituting “an undertaking”.

Section 156L(3) is amended by repealing paragraph (b) and
substituting the folowing paragraphs: by inserting the follow-

ing paragraphs after paragraph (ab):

“(b) $10 million for a breach referred to in section 69L
(failure to comply with or amend sharing arrange-
ments); and

“(ba) $10 million for a breach referred to in section 69R
(line of business restrictions); and

“(baa) $10 million for a breach referred to in section 69XE
(Chorus undertakings); and

“(bb) $1 million for a breach referred to in section 156A(fa)
(obligation in section 69F to notify sharing arrange-
ments); and

“(bc) $1 million for a breach referred to in section 156A(fb)
(obligation in section 69H to comply with Commis-
sion’s investigation, etc, powers); and”.

Further pecuniary penalty for continuing breach

Section 156M(1) is amended by inserting the following para-
graphs after paragraph (a):

“(aa) $500,000 for a breach referred to in section 69L; and
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23R
(1)

)

)

“(ab) $500,000 for a breach referred to in section 69R; and

“(ac) $50,000 for a breach referred to in section 156A(fa)
or (fb); and”.

69ZE4) or 69ZF(2) and substituting “69Z2€(4) or 69ZF (2~

Interpretation

Seetton 156N 1s amended by repeating paragraph by of the

“b) includes; in the ease of an undertaking under Part 2A or
tion 5) who is affected by a breach of the undertaking>

Interpretation

Paragraph (e) of the definitton of enforeeable matter i see=

trort 156IN 1s amended by omitting “a separation undertaking”
and substitating “an wndertaking™

Complaints of breach of enforceable matter

Section 1560(1) is amended by repealing paragraph (b) and

substituting the following paragraph:

“(b) in the case of an undertaking under Part 2A or 4AA, a
party.”

Section 1560(4)(a) is amended by omitting subparagraph

(ii) and substituting the following subparagraph:

“(i1) inthe case of a complaint by a party relating to an
undertaking under Part 2A, the purpose set out
in section 69U; and”.

Seetton 1560(5) s amended by omitting “a separation under=
taking” and substituting “an undertaking™

23RA Enforeement by High Court

under Part 2A™
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238

23T

(1)

2)

23U

23V
(1)

96

Schedule 1 amended
Schedule 1 is amended in the manner set out in Schedule 2A
of this Act.

Transitional provision relating to TSO
obligations

TSO provider cannot request TSO cost calculation
determination under section 93 for financial year in which
separation day occurs

Despite section 93, a TSO provider under a TSO instrument
that does not contain a specified amount may not notify the
Commission that it wishes to invoke the procedure in sec-
tions 94B to 94l for the preparation of a TSO cost calcu-
lation determination for the financial year in which separation
day occurs.

To avoid doubt, for the financial year in which separation day
occurs, the TSO charges for a TSO instrument that does not
contain a specified amount are deemed to be zero as provided
in section 94A.

Transitional provision relating to shared asset
arrangements

Minister may grant exemptions in relation to shared asset
arrangements

The Minister may grant an exemption under section 69N of
the principal Act (as inserted by section 23H of this Act) as
if those sections were in force.

Saving and transitional provisions relating to
designated access services

Standard terms determinations continue to apply

Each standard terms determination referred to in the first col-
umn of the following table remains in force and continues to
apply as if the determination were a determination made by
the Commission for the designated access service set out in
the second column of that table opposite that determination:
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)
€)

Standard terms determin-
ation

Standard terms determination
for Telecom’s unbundled bit-
stream access, 12 December
2007

Standard terms determination
for Telecom’s unbundled bit-
stream access backhaul service,
27 June 2008

Standard terms determination
for Telecom’s unbundled cop-
per local loop network service,
7 November 2007

Standard terms determination
for the designated services
of Telecom’s unbundled cop-
per local loop network service
(Sub-loop UCLL), Telecom’s
unbundled copper local loop
network co-location service
(Sub-loop Co-location) and
Telecom’s unbundled copper
local loop network backhaul
service (Sub-loop backhaul),
18 June 2009 (the Sub-loop
services standard terms de-
termination)

Standard terms determination
for Telecom’s unbundled cop-
per local loop network co-loca-
tion service, 7 November 2007
Sub-loop services standard
terms determination

Sub-loop services standard
terms determination

Standard terms determination
for Telecom’s unbundled cop-
per local loop network back-
haul (telephone exchange to
interconnect point) service,
27 June 2008

Designated access service
Chorus’s unbundled bitstream access

Chorus’s unbundled bitstream access
backhaul

Chorus’s unbundled copper local loop
network

Chorus’s unbundled copper local loop
network co-location

Chorus’s unbundled copper local loop
network backhaul (distribution cabinet to
telephone exchange)

Chorus’s unbundled copper local loop
network backhaul (telephone exchange
to interconnect point)

Part 2 of the principal Act applies to each standard terms de-

termination accordingly.

Subsections (1) and (2) are subject to sections 23W to

23ZD.
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23W General provision concerning reviews of standard terms
determinations for purpose of implementing amendments
to Schedule 1 of principal Act

The Commission may review any standard terms determin-
ation referred to in section 23V under section 30R for the pur-
pose of making any changes to the determination that the Com-
mission considers necessary to implement the amendments
made by this Act to Schedule 1 of the principal Act—

(1)

)

98

(a)
(b)

before the relevant amendments come into force or take
effect; and

as if the relevant amendments were in force or had taken
effect.

However,—

(aa)

(b)
(©)

(d)

the Commission must review the standard terms de-

termination for Telecom’s unbundled bitstream access

dated 12 December 2007 before separation day, as re-

ferred to in section 23X(1A); and

the Commission must make reasonable efforts to con-

duct a review of certain determinations—

(i)  before separation day, as referred to in section
23X(1); and

(i)  before the expiry of 1 year from separation day,
as referred to in section 23ZB; and

the Commission may not make a replacement determin-

ation under section 30R(2); and

any variation of, addition to, or deletion of terms in a de-

termination for the purpose of implementing an amend-

ment made by this Act to the principal Act may not

come into force or take effect until the relevant amend-

ment comes into force or takes effect; and

on conducting any review of the standard terms deter-

mination for Telecom’s unbundled copper local loop

network service dated 7 November 2007 and the sub-

loop services standard terms determination, the Com-

mission’s powers under section 30R are subject to sec-

tion 23X(2).
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23X

(1A)

(1)

2)

(2A)

Commission must complete reviews of standard terms
determinations for certain designated access services
before separation day
The Commission must review the standard terms determin-
ation for Telecom’s unbundled bitstream access dated 12 De-
cember 2007 before separation day for the purpose of making
any changes to the determination that may be necessary for the
purpose of implementing clause 4A of subpart 1 of Part 1 of
Schedule 1 of the principal Act from the close of the day be-
fore separation day.
The Commission must make reasonable efforts to do the fol-
lowing before separation day:
(a) review each of the standard terms determinations re-
ferred to in the first column of the table in subsection
(3) for the purpose of making any changes or (in the case
of the standard terms determination for Telecom’s un-
bundled bitstream access) any further changes that may
be necessary in order for the determination to apply to
the designated access service set out opposite that de-
termination in the second column of that table from the
close of the day before separation day; and
(b)  review the standard terms determination for Telecom’s
unbundled copper local loop network dated 7 Novem-
ber 2007 (in this section, the unbundled copper local
loop network determination) and the subloop services
standard terms determination for the purpose of making
any changes to those determinations that may be neces-
sary for the purpose of implementing clause 4A of sub-
part 1 of Part 1 of Schedule 1; and
(c)  give public notice of the results of each review.
However, no variation of, addition to, or deletion of terms in
the unbundled copper local loop network determination or the
subloop services standard terms determination that relates to
the implementation of clause 4A of subpart 1 of Part 1 of
Schedule 1 may take effect before the expiry of 3 years from
separation day.
To avoid doubt, clause 4A of subpart 1 of Part 1 of Schedule
1 of the principal Act applies to Chorus’s unbundled bitstream
access service on and after separation day and any changes
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3)

23Y

(1)

)

237

100

made to the standard terms determination in accordance with
subsection (1A) for the purpose of implementing that clause
take effect from the close of the day before separation day.

The table referred to in subsection (1) is—

Standard terms
determination Designated access service

Standard terms determination Chorus’s unbundled bitstream access (ex-
for Telecom’s unbundled bit- cluding the initial and the final pricing
stream access, 12 December principles applicable after the expiry of
2007 3 years from separation day)

Standard terms determination Chorus’s unbundled copper local loop
for Telecom’s unbundled cop- network co-location

per local loop network co-loca-

tion service, 7 November 2007

Standard terms determination Chorus’s unbundled copper local loop
for Telecom’s unbundled cop- network backhaul (telephone exchange
per local loop network back- to interconnect point)

haul (telephone exchange to

interconnect point) service,

27 June 2008

Commission must make standard terms determination

for Chorus’s unbundled copper low frequency service

before separation day

The Commission must make reasonable efforts to make a

standard terms determination under section 30M for Chorus’s

unbundled copper low frequency service before separation

day.

The standard terms determination must—

(a)  be made in accordance with the procedure and require-
ments set out in sections 30D to 30Q; and

(b)  apply from the close of the day before separation day.

Further transitional provisions relating to
Chorus's unbundled bitstream access service

Certain clauses of standard terms determination do not
apply to Chorus’s unbundled bitstream access service
Despite section 23V(1), the following clauses of Schedule 2
of the standard terms determination for Telecom’s unbundled
bitstream access service dated 12 December 2007 do not apply
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to Chorus’s unbundled bitstream access service from the close

of the day before separation day:

(@) clause 4 (adjustment to basic UBA monthly (with
POTS) charge):

(ab) clause 4B (quarterly adjustment to early termination
charge):

(b) clause 5 (adjustment to enhanced UBA monthly (with
POTS) charge):

(c) clause 6 (adjustment to enhanced UBA service (without
POTS) charges).

23ZA Certain provisions of Part 2 and Schedule 3 of principal

Act do not apply in relation to Chorus’s unbundled

bitstream access service

Despite section 23V(2), the following provisions of the prin-

cipal Act do not apply in relation to Chorus’s unbundled bit-

stream access service for the period starting on separation day

and ending 3 years after separation day:

(a) section 30R (review of standard terms determination),
except as provided in sections 23X and 23ZB:

(b)  section 30V (application for residual terms determin-
ation):

(c)  section 59 (reconsideration of determination):

(d) clause 1(1) and (5) of Schedule 3 (Commission’s inves-
tigation).

237ZB Review of standard terms determination for unbundled

(1)

bitstream access service before expiry of 1 year from

separation day

The Commission must make reasonable efforts to do the fol-

lowing before the expiry of 1 year from separation day:

(a) review the standard terms determination for Chorus’s
unbundled bitstream access service under section 30R
for the purpose of making any changes that may be ne-
cessary in order to implement the initial and final pric-
ing principles applicable after the expiry of 3 years from
separation day; and

(b)  give public notice of the result of the review.
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2)

To avoid doubt, no variation of, addition to, or deletion of
terms specified in the standard terms determination as a result
of the Commission’s review in accordance with subsection
(1) may take effect before the expiry of 3 years from separation
day.

23Z.C Party to standard terms determination for Chorus’s

(1

2)

)

unbundled bitstream access service may apply for pricing
review

A party to the standard terms determination for Chorus’s
unbundled bitstream access service may apply for a pricing
review under section 42 as if the review under section
23ZB(1)(a) were a determination made under section 30M
regarding the price payable for the service.

The pricing review application must be made in accordance
with section 43, except that section 43(b)(ii) (which relates to
the time within which an application under section 42 must
be made) does not apply and the application must be given
to the Commission not later than 25 working days after the
Commission gives public notice of the review in accordance
with section 23ZB(1)(b).

The Commission must make reasonable efforts to complete
the pricing review determination before the expiry of 3 years
from separation day.

23ZD Chorus’s unbundled bitstream access prices

(1)

2)

102

grandfathered

This section applies in relation to a subscriber line if an access
seeker is being supplied with a UBA service in relation to that
subscriber line before separation day.

Chorus must, for the period starting on separation day and end-
ing 3 years after separation day, provide each service compo-
nent identified in items 2.1 to 2.8 of Schedule 2 of the standard
terms determination for Telecom’s unbundled bitstream access
service dated 12 December 2007 at whichever of the follow-
ing is the lower:
(a)  the price that applies under the determination for the
date on which this Act receives the Royal assent, if that
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price is set out in the standard terms determination be-
fore the day before separation day:

(b)  the price set out in the standard terms determination on
the day before separation day.

(3) From the end of the period referred to in subsection (2),
the initial pricing principle or the final pricing principle
(whichever applies) for Chorus’s unbundled bitstream access
service applies to unbundled bitstream access services pur-
chased by access seekers before separation day.

(4)  Inthis section, UBA service has the meaning set out in clause
1 of the standard terms determination for Telecom’s unbundled
bitstream access service dated 12 December 2007.

Miscellaneous
23ZE Operational separation undertakings cease to have effect
The separation undertakings given by Telecom in favour of
the Crown for the purposes of Part 2A (before its repeal and
substitution by this Act) cease to have legal effect from the
close of the day before separation day.

Part 2
Telecommunications networks involving
Crown funding
24 New Part 4AA inserted
The following Part is inserted after Part 4:
“Part 4AA
“Services provided using networks
developed with Crown funding:
Undertakings regime and Commerce Act
1986 authorisations
“Subpart 1—Preliminary provisions
“156AA Overview
“(1) This Part—
“fay enables providers of wholesale telecommunteations
services that are provided using a fibre optte ecommuni=
cattons network that ts constriteted; i whote or 1 part;
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“(a)

the YFB mnitiative; or that provide aceess to unbundted
elements of stueh a network; to give enforeeable under-
and other matters in refation to the supply of those
services tsubpart 2); and
where a provider has gtven an undertaking in refation to
eertaitt of those services;—
in a finat report delivered to the Minister before
the close of 31+ Deeember 2619; that the serviee
be added to Part 2 or 3 of Schedute 1+ as a des=
tgnated service or a speeified service {seetion
456AR): and
2018; into whether the service should be added
to Part 2 or 3 of Schedule 1 (seetion 4156ARA):
and
to proviston of those serviees i aceordanee with
and

requires providers of wholesale telecommunications

“(b)

services that are provided using a fibre optic commu-
nications network that is constructed, in whole or in
part, with Crown investment funding provided as part
of the Ultra-fast Broadband Initiative, or that provide
access to unbundled elements of such a network, to
give enforceable undertakings providing for non-dis-
crimination, equivalence, and other matters in relation
to the supply of those services (subpart 2); and

restricts unbundling of point-to-multipoint layer 1 ser-

“(ba)

vices before 1 January 2020 in respect of those service
providers (section 156AR); and
requires those service providers to disclose information

concerning costs and other matters in accordance with
requirements of the Commission (subpart 3); and
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“G)

“(c) enables providers of wholesale telecommunications ser-
vices provided using a network that is constructed, in
whole or in part, with Crown investment funding as
part of the Rural Broadband Initiative to give enforce-
able undertakings that provide for non-discrimination
and other matters in relation to those services (subpart
4); and

“(d) provides certain Commerce Act 1986 authorisations in
respect of participation in the Rural Broadband Initia-
tive (subpart 5) and the Ultra-fast Broadband Initiative
(subpart 6).

This section is intended only as a guide to the general scheme

and effect of this Part.

“156AB Interpretation

In this Part, unless the context otherwise requires,—

“access seeker means a person who seeks access to a relevant
service

“arm’s-length has the meaning set out in section 69D
“Crown includes Crown Fibre Holdings Limited
“disclose means to supply to the Commission

“equivalence, in relation to the supply of a relevant service,
means equivalence of supply of the service and access to the
service provider’s network so that third-party access seekers
are treated in the same way to the service provider’s own busi-
ness operations, including in relation to pricing, procedures,
operational support, supply of information, and other relevant
matters

“fibre-to-the-premises access network—

“(a) means anetwork structure used to deliver telecommuni-
cations services over fibre media that connects a pow-
ered node in a central office location (an exchange or
equivalent powered facility) to an end-user’s premises
or building, or the optical distribution facility of an
end-user’s premises or building; and

“(b) includes the powered node in the central office location;
and
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“(c) includes that part of the overall telecommunications
link that connects to the end-user’s equipment

“information includes any statement, certificate, or other in-
formation required to be disclosed under this Part

“layer 1 service has the same meaning as in the document
‘New Zealand Government Ultra-Fast Broadband Initiative
Invitation to Participate in Partner Selection Process’ dated
October 2009 (as amended)

“LFC or local fibre company means a company through

which the investment of the Crown and a UFB partner in

relation to a fibre optic communications network is effected,

including—

“(a) a company in which the Crown and the UFB partner
hold shares; and

“b) a company in which the €rown holds shares; or from
which the €rown has acquired assets; purstant to the
selection of that ecompany as a YFB partner

“(b) a company in which the Crown holds a financial inter-
est pursuant to the selection of that company as a UFB

artner

“HF€ fibre network means a fibre optic communications net=

work that s owned or operated by an HFC

“LFC fibre network means a fibre-to-the-premises access

network that is owned or operated by an LFC

“non-discrimination, in relation to the supply of a relevant
service, means that the service provider must not treat access
seekers differently, or, where the service provider supplies it-
self with a relevant service, must not treat itself differently
from other access seekers, except to the extent that a particular
difference in treatment is objectively justifiable and does not
harm, and is unlikely to harm, competition in any telecommu-
nications market

“point-to-multipoint layer 1 service means a layer 1 service
provided over a network configuration that enables each fibre
to provide multiple end-point connections

“prescribed means prescribed by the Commission
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“relevant service—

“(a) in subparts 2 and 3, means a wholesale telecommu-
nications service that is provided using, or that provides
access to unbundled elements of, an LFC fibre network;
and

“(b) in subpart 4, means a wholesale telecommunications
service that is provided using, or that provides access
to, unbundled elements of a network that is constructed
with funding provided, in whole or in part, by the Crown
as part of the Rural Broadband Initiative

“Rural Broadband Initiative means the programme to de-

velop enhanced broadband infrastructure in non-urban areas

of New Zealand with the support of Crown grant funding

“service provider means a provider of a relevant service

“UFB initiative means the competitive tender programme,
known as the Ultra-fast Broadband Initiative, to develop fi-
bre-to-the-premises broadband networks connecting 75% of
New Zealand households, with the support of $1.5 billion of
Crown investment funding

“UFB partner means a successful tenderer in the UFB initia-
tive

“undertaking means an undertaking under this Part.

“Subpart 2—Undertakings relating to
networks developed with Crown funding as
part of UFB initiative

“156AC Purposes

The purposes of this subpart are to—

“(a) promote competition in telecommunications markets
for the long-term benefit of end-users of telecommuni-
cations services in New Zealand; and

“(b) require transparency, non-discrimination, and equiva-
lence of supply in relation to certain telecommunica-
tions services; and

“(c) facilitate efficient investment in telecommunications in-
frastructure and services.
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“Requirements for undertakings

“156AD Main requirements for undertakings
An LFC must enter into an undertaking in accordance with this

“(1)

“(2)

subpart.
The undertaking must—

“(a)
“(ab)

“(b)

“(©)

“(ca)

“(cb)
“(co)
“(d)

“(e)

be executed by the LFC; and

provide for the LFC to supply unbundled layer 1 ser-

vices on all parts of its fibre-to-the-premises access net-

work on and after 1 January 2020; and

provide for the LFC to—

“@) achieve non-discrimination in relation to the sup-
ply of relevant services; and

“(@i1) design and build the LFC fibre network in a way
that enables equivalence in relation to the supply
of unbundled layer 1 services to be achieved on
and after 1 January 2020; and

“(ii1) achieve equivalence in relation to the supply of
unbundled layer 1 services on and after 1 January
2020; and

provide for the LFC to deal with the UFB partner on

arm’s-length terms (unless the UFB partner and the LFC

are not separate entities); and

provide for the LFC to maximise the use of standard

terms for the supply of services through the use of tem-

plate, or model, agreements; and

provide for access seekers to have the same access to

information from the LFC; and

specify rules for the treatment of confidential informa-

tion relating to access seekers; and

provide for disclosure of relevant information to the

Commission, to support the Commission’s assessment

of compliance with the undertaking; and

provide for any other matters required by a determin-

ation of the Minister under section 156AF.

“(2A) Anundertaking may specify a mechanism for resolution, by a
suitably qualified and experienced independent person, of any
disputes that arise between the LFC and access seekers after
the undertaking is approved.
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“(2B) Subsection (2A) does not limit the further matters that may

“G)

be included in an undertaking.

However, an undertaking must not—

“(a) provide for rules or obligations in respect of services
that are not relevant services ot fayer + services (includ-
ing layer 1 services); or

“(b) specify the price or non-price terms of supply for any
telecommunications service.

In this seetton; unless the context otherwise requires; tayer 1

service has the same meaning as i the document “New

tion to Partteipate in Partner Seteetion Process> dated October

2609 (as amended):

“156AF Minister may determine further requirements for

“(1)
“2)

“G)

undertakings

The Minister may determine further requirements with which

an undertaking must comply.

The further requirements may—

“(a) specify the relevant services, or types of relevant ser-
vices, to which the requirements in section 156AD
apply, and how they are to apply; and

“(b) include further matters that must be addressed in the
undertaking, and minimum requirements for the under-
taking.

Any further requirements determined by the Minister under

this section do not apply to an undertaking that has already

been approved by the Minister.

“156AG Minister may must issue and consult on draft

determination

Before making a determination under section 156AF, the
Minister must prepare a draft determination and consult on that
draft with those persons that the Minister considers have a ma-
terial interest in the determination.
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“156AH Procedural requirements for determination
“(1) The Minister must notify a determination made under section
156AF in the Gazette as soon as practicable after it is made.

“(2) The notice in the Gazette—
“(a) need not contain the determination:
“(b) must give a brief description of the nature of the deter-
mination:
“(c) must state where copies of the determination are avail-
able for inspection and purchase.

“(3) The Minister must make the determination available to the
public by making copies of it available—
“(a) for inspection, free of charge,—
“@) at the head office of the Ministry (during office
hours); and
“(i1) on the Internet in an electronic form that is pub-
licly accessible (at all reasonable times); and
“(b) for purchase at a reasonable price.

“(4) A determination is deemed to be a regulation for the purposes
of the Regulations (Disallowance) Act 1989 but not for the
purpose of the Acts and Regulations Publication Act 1989.

“(5) The Minister must present a copy of the determination to the
House of Representatives in accordance with section 4 of the
Regulations (Disallowance) Act 1989.

“Process for submission and consideration of
undertakings

“156AJ HFE may submit undertakings for approval by
Minister LFC must submit undertaking for approval by
Minister
An LFC may must submit an undertaking for approval by the
Minister by sending the undertaking in writing to the Minister.

“156AK Minister may approve or decline undertakings
undertaking

“(1) The Minister may, by notice in writing to the LFC who sub-
mitted the undertaking,—
“(a) approve the undertaking; or
“(b) decline to approve the undertaking.
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“(1A) The Minister must not approve the undertaking unless the
Minister is satisfied that it meets the requirements in section
156AD.

“(2) If the Minister declines to approve the undertaking, the Min-
ister—

“(a) must give reasons for not approving the undertaking;
and

“(b) may invite the LFC to submit an amended undertaking
for approval by the Minister.

“(3) Subsections (1) and (2) and section 156AJ apply to an
amended undertaking.

“(4) The Minister must notify his or her approval of an undertaking
by notice in the Gazette.

“Implementation of undertakings

“156AL Implementation of undertaking
On and from the date that the Minister’s approval of an under-
taking is notified in accordance with section 156AK(4), the
undertaking takes effect as if it were a deed that is—
“(a) properly executed by, and binding on, the LFC; and
“(b) given in favour of the Crown.

“156AM LFC must publish undertaking

“(1) As soon as practicable after the Minister’s approval of an
undertaking is notified, the LFC must publish the undertaking
on an Internet site maintained by or on behalf of the LFC so
that it is publicly accessible at all reasonable times.

“(2) The LFC must make a copy of the undertaking available for
inspection free of charge at its registered office.

“Variation and termination of undertakings

“156AN Variation of undertaking
“(1) The Minister may, on the recommendation of the Commission,
approve a variation of an undertaking.

“(2) The Commission must not make a recommendation under
subsection (1) unless—
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“(a) the LFC who gave the undertaking has submitted a re-
quest for the variation to the Commission; and

“(ab) the Commission has consulted with interested parties;
and

“(b) the Commission is satisfied that the variation would best

promote give effect to the purposes of this subpart.

“156A0 Procedure for variation of undertaking

“(D)

“2)

“G)

“(4)

“©)

An LFC may submit a request for a variation of an undertaking
under section 156AN by sending the proposed variation in
writing to the Commission.

The Commission must notify the LFC in writing of whether

it proposes to recommend that the Minister approve the vari-

ation.

The notice under subsection (2)—

“(a) must set out the reasons for the Commission’s decision;
and

“(b) may invite the LFC to submit an amended variation for
consideration, if the Commission does not propose to
recommend that the Minister approve the variation.

The Commission must make reasonable efforts to give the no-
tice not later than 30 working days after the Commission re-
ceives the request for the variation from the service provider.
Sections 156AK to 156AM apply, with all necessary modi-
fications, to a variation of an undertaking as if the variation
were an undertaking.

“156A0A Clarification of undertaking

The Commission may amend an undertaking to clarify it if—

“(a) the Commission, on the application of the LFC who
gave the undertaking, considers that the undertaking re-
quires clarification; and

“(b) the clarification is not material.

“156AQ Termination of undertaking

“(1)

112

An undertaking may be terminated by mutual agreement be-
tween the LFC and the Minister.
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“2)

“G)

The Minister may request the Commission to recommend
whether an undertaking should be terminated under this
section.

The Commission may, in response to a request under subsec-
tion (2) or on its own initiative, recommend to the Minister
that an undertaking be terminated under this section, if the
Commission considers that the termination would best pro-
mote the purposes of this subpart.

ﬁeﬁ

2y

€rown

1 a UFB partner in refation to an EFC terminates the eontract

between the Crown and the UFB partner that sets out the terms

“a) the undertaking given by the EFC rematns in foree; and

“b) seections 156AS to 156AU and (if the undertaking
is given i relation to a service speeified in seetion
156AR(3)) seetions 156AV to 156AXA continte to
apply to the undertaking and the EFE:

tron:

“Fffect of undertakings in refation to certain
refevant services

ﬁeﬁ

“2)

%

applies

Fhis seetton applics to a final report dehivered to the Minister

under clause 4 of Schedule 3 before the elose of 3+ December

26149+

A final report must not recommend a proposed alteratton to

Part 2 or 3 of Schedule 1 by adding a serviee speeified i sub-

section (3) i—

“a) theaccess provider deseribed in retation to the serviee ts
i relattont to the serviee; and

“by that undertaking ts i foree:

The services referred to in subsection (2) are—
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“fay aceess to the unbundled elements of a fibre-to-the-
premises aceess network:
“tb) aceess to a packet-based bitstream service that enables
aceess to a fibre-to-the-premises aceess network:
“4r However, subseetion (2) does not apply if the BFB partner;
in refation to the EFE who has given the undertaking; termin-
ates the contract between the Crown and the UFB partner that

through the £EFE:

“5) o avoid doubt; subseetion {2) docs not prevent the Com=
misston from detivering a final report to the Minister before the
close of 3+ December 26149 that reeommends a proposed alter=
ation to Part 2 or 3 of Schedule + by adding a service speeified
in subseetion (3) if the report names as the aceess provider
ot access providers in retation to the serviee onty persons other
than an EFE who has an undertaking in foree in relation to the
serviee:

whether services shotld be added to Schedule 1 before

eertain time

forbearance under section 456AR(2) i respect of a service:
“2y The Commisston must not; before the close of 3+ Pecember

2618; commence an investigation under elatse + of Schedute 3

into whether that service shotld be added to Schedule + under

sectton 66(a):

“FEffect of undertakings in relation to unbundling
of certain services

“156 AR Commission may not recommend or investigate
unbundling of point-to-multipoint layer 1 services

“(1) The Commission must not, before the close of 31 December
2019, provide a final report to the Minister recommending the
unbundling of any point-to-multipoint layer 1 service that is
provided by an LFC that is subject to a binding undertaking.

“(2) The Commission must not, before the close of 31 December
2018, commence an investigation into the unbundling of any
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“(3)

point-to-multipoint layer 1 service provided by an LFC that is
subject to a binding undertaking.

An LFC is subject to a binding undertaking for the purposes of

this section if it has entered into an undertaking that has been
approved by the Minister under this subpart and that is still in
force.

“Enforcement of undertakings

“156AS Enforcement and remedies under Part 4A

Sections 156L, 156M, and 1560 to 156R apply to an under-
taking under this subpart as provided in Part 4A.

“156AT Power of court to grant relief in respect of undertakings

“(D

“2)

“G)

If, on the application of the Commission, it appears to the High
Court that an LFC intends to engage, or is engaging, or has
engaged, in conduct that constitutes, or would constitute, a
breach of the terms of an undertaking, the court may make any
orders on any terms and conditions that it thinks appropriate,
including, without limitation,—
“(a) an order to—
“(1) restrain the LFC from engaging in conduct that
constitutes, or would constitute, the breach:
“(@1) require the LFC to do a particular act or thing:
“(i11) require the LFC to comply with the terms of the
undertaking.
In any proceeding under this section, the Commission, on the
order of the court, may obtain discovery and administer inter-
rogatories.

The court may at any time rescind or vary an order made under
this section.

“156AU Interrelationship of remedies

“(h)

“2)

Nothing in this Part or Part 4A limits or affects any right, duty,
liability, or remedy in respect of an undertaking that exists or
is available apart from this Part or Part 4A.

Any right of action or other remedy available under this Part or
Part 4A in respect of an undertaking may be taken, proceeded
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“G)

with, or heard in conjunction with any other action or remedy

available under this Act or otherwise.

However, in determining whether to order a person to pay a

penalty, compensation, or damages in respect of an undertak-

ing, the court must have regard to—

“(a) whether that person has already been ordered to pay a
penalty, compensation, or damages for the same matter;
and

“(b) if so, the amount and effect of that first order.

“Subpart 3—Information disclosure by
LFCs with undertakings

“156AV Purpose

The purpose of this subpart is to promote competition in
telecommunications markets for the long-term benefit of
end-users of telecommunications services in New Zealand by
requiring LFCs who have given undertakings in relation to
certain services to provide reliable and timely information to
the Commission to enable it to record over time the costs and
characteristics of LFC fibre networks to inform the Commis-
sion’s statutory processes and determinations.

“I56AVA Application of sul

Fhis subpart applies to an EFE who has an undertaking in foree
under subpart 2 in relation to a service speeified in seetion
156AR(3):

“156AW Commission must require disclosure by LFCs

“(1)

“2)

116

The Commission must require LFCs to whom this subpart ap=
phies to prepare and disclose information, annually, about the
costs and characteristics of relevant services and the LFC fibre
networks used to provide, or comprised of, relevant services.
The Commission may require the LFCs to prepare and disclose
information consisting of, or about, the following things, as
part of the information required under this section:

“(a) financial statements:

“(b) asset valuations and valuation reports:

“(c) prices, terms, and conditions:
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“G)

“(4)

“(5)

“(d) costs and cost allocation methodologies:

“(e) contracts:

“(f) transactions with related parties (as if the test for related
parties were the same as the test in section 79), includ-
ing prices and methodologies in relation to such trans-
actions:

“(g) financial and non-financial performance measures:

“(h) plans and forecasts:

“(i) transfer payments (whether actual or notional) amongst
prescribed business activities:

“(G) network capacity information:

“(k) characteristics of relevant services:

“(I) policies and methodologies in the areas referred to in
paragraphs (a) to (k) or other areas.

The Commission may, as part of the information required

under this section,—

“(a) define the prescribed business activities and prescribed
services in respect of which the LFC must prepare and
disclose information:

“(b) require the LFC to adopt, in the preparation or com-
pilation of that information, any methodology that is
required by the Commission (including the allocation
methodology that must be used for preparing the finan-
cial statements and allocating the costs):

“(c) require the LFC to disclose the manner in which meth-
odologies have been applied:

“(d) prescribe the information that must be included in the
financial statements to be prepared and disclosed.

The LFCs must prepare and disclose the information required
under this section in accordance with the Commission’s re-
quirements.

To avoid doubt, nothing in this subpart requires an LFC to

prepare and disclose information about the operation of all or
any of its network or wholesale activities as if those activities
were operated as independent or unrelated companies.
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“156AX Further powers of Commission relating to information

disclosure

The Commission may, in making requirements under section

156AW,—

“(a) prescribe the form and manner in which information
must be disclosed:

“(b) specify a time or date, or times or dates, as at which
information must be disclosed:

“(c) require the disclosure of assumptions made in the prep-
aration of the information:

“(d) require the audit of disclosed information:

“(e) require disclosed information, or information from
which disclosed information is derived (in whole or in
part), to be certified, in a prescribed form and manner,
by persons belonging to any specified class of persons:

“(f) setrules about when and for how long information must
be disclosed:

“(g) require the retention of data on which disclosed infor-
mation is based and associated documentation:

“(h) exempt or provide for exemptions (including provide
for the revocation of exemptions), on any terms and
conditions, of any person or class of persons from all
or any of the requirements:

“(i) provide for transitional provisions:

“(j) make requirements from time to time (for example,
more than once a year):

“(k) make requirements in respect of all or part of the rele-

vant business.

“156AXA Commission may publish reports, etc, on information
collected

“(1) The Commission may publish reports on, and summaries and
analyses of, information collected under this subpart for the
purpose of informing the industry and the public of current
developments and emerging trends in relation to LFC fibre-to-
the-premises access networks.

“(2) The publication may be in any form that the Commission con-
siders fit.
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“G)

In exercising its power under this section, the Commission
must ensure that it protects the confidentiality of any informa-
tion that may reasonably be regarded as confidential or com-
mercially sensitive.

“Subpart 4—Undertakings relating to
networks developed with Crown funding as
part of Rural Broadband Initiative

“156AY Interpretation of this subpart

In this subpart, unless the context otherwise requires,—
“relevant service means a service that is provided using, or
that provides access to the unbundled elements of, a network
that was constructed with funding provided, in whole or in
part, by the Crown as part of the Rural Broadband Initiative

“service provider means a provider of a relevant service.

“156AZ Requirements for undertakings under this subpart

“(D
“2)

“Q)

“(4)

A service provider may enter into an undertaking.

The undertaking must—

“(a) provide for the service provider to achieve non-discrim-
ination in relation to supply of relevant services; and

“(b) provide for the disclosure of relevant information to the
Commission, to support the Commission’s assessment
of compliance with the undertaking.

An undertaking may specify a mechanism for resolution, by

a suitably qualified and experienced independent person, of

any disputes that arise between the service provider and access

seekers after the undertaking is approved.

Subsection (3) does not limit the further matters that may be
included in an undertaking.

“156AZA Application of provisions in subpart 1

Sections 156AJ to 156A0A, 156AQ, and 156AS to 156AU,
with all necessary modifications, apply to an undertaking
under this subpart as if every reference in those sections to an
LFC were a reference to a service provider.
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“Subpart 5—Commerce Act 1986
authorisations in respect of Rural Broadband
Initiative

“156AZB Restrictive trade practices authorisations in

“(D

“2)

“G)

“(4)

“(3)

“(6)
“(7

120

respect of Telecom and Vodafone participation in Rural

Broadband Initiative

The following are authorised:

“(a) the joint Telecom—Vodafone proposal made on
12 November 2010 in response to the Rural Broadband
Initiative request for proposals issued on 26 August
2010; and

“(b) any contract that is entered into between the Crown
and Telecom, or the Crown and Vodafone, to provide
funding to Telecom or Vodafone in accordance with the
Rural Broadband Initiative.

In this section, unless the context otherwise requires,—

“Vodafone means Vodafone New Zealand Limited and its sub-
sidiaries.

The authorisations apply to any contract, arrangement, or
understanding that is entered into before the date on which
this section comes into force as if the authorisation were in
force at the time of entry.

The authorisations do not apply to a contract, arrangement, or
understanding that is entered into later than 6 months after the
date on which this section comes into force.

The authorisations must be treated as if they were authorisa-
tions granted by the Commerce Commission under section
58(1), (2), (5), and (6) of the Commerce Act 1986.

Sections 65 and 91 to 97 of the Commerce Act 1986 do not
apply to the authorisations.

The effect of the authorisations is the same as that stated in
section 58A(1) and (2) of the Commerce Act 1986.
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“Subpart 6—Commerce Act 1986
authorisations in respect of Ultra-fast
Broadband Initiative

“156AZC Interpretation for this subpart

In this subpart, unless the context otherwise requires,—

“fibre optic network assets means ducting, fibre optic ca-
bling, and related electronic equipment, together with other
related equipment, that is used in connection with telecommu-
nication over a fibre-based network

“Telecom includes Chorus and a successor to Telecom or Cho-
rus

“telecommunications network company means a company
that owns or operates a network.

“156AZD Restrictive trade practices authorisations in respect

“(D)

“2)

of participation in Ultra-fast Broadband Initiative

The following are authorised:

“(a) any contract, arrangement, or understanding between
the Crown and Telecom that is necessary to give effect
to the selection of Telecom as a UFB partner in a par-
ticular region or regions; and

“(b) any contract, arrangement, or understanding that is part
of the arrangement with the Crown under the UFB ini-
tiative in a particular region or regions, under which
Telecom or a UFB partner transfers fibre optic network
assets to a local fibre company owned partially by the
Crown.

The authorisations—

“(a) apply to any contract, arrangement, or understanding
that is entered into before the date on which this section
comes into force as if the authorisations were in force
at the time of entry; but

“(b) do not apply to any contract, arrangement, or under-
standing that is entered into more than 2 years after the
Telecommunications (TSO; Broadband,; and Other
Matters) Amendment Act 2010 rcceives the Royal
assent the date on which this section comes into force.
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“(3) The authorisations must be treated as if they were authorisa-
tions granted by the Commerce Commission under section
58(1), (2), (5), and (6) of the Commerce Act 1986.

“(4) Sections 65 and 91 to 97 of the Commerce Act 1986 do not
apply to the authorisations.

“(5) The effect of the authorisations is the same as that stated in

section 58A(1) and (2) of the Commerce Act 1986.

“156AZE Business acquisition authorisations in respect of

“(D

participation in Ultra-fast Broadband Initiative

The following are authorised:

“(a) any acquisition by a UFB partner or a local fibre com-
pany owned partially by the Crown of the fibre optic
network assets or undertaking of any telecommunica-
tions network company as part of an arrangement with
the Crown under the UFB initiative; and

“(b) any acquisition by a UFB partner of the shares of any
telecommunications network company (whether on a
minority or an equal basis or otherwise) as part of an
arrangement with the Crown, or with the Crown and
another UFB partner, under the UFB initiative; and

“(c) any acquisition by the Crown of shares in, or assets of,
Telecom pursuant to the selection of Telecom as a UFB
partner in a particular region or regions.

“(1A) The authorisations do not apply to any acquisition that is

“2)

“G)
“(4)

122

made more than 2 years after the Feleeommunieations
{FSO; Broadband,; and Other Matters) Amendment Act
2010 recetves the Royal assent the date on which this section
comes into force.

The authorisations must be treated as if they were authorisa-
tions granted by the Commerce Commission under section
67(3)(b) of the Commerce Act 1986 on the date of commenee=
ment of this sttbpart the date on which this section comes into
force.

Sections 91 to 97 of the Commerce Act 1986 do not apply to
the authorisations.

The effect of the authorisations is the same as that stated in
section 69 of the Commerce Act 1986.”
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2)

26
(1)

)
“2)

3)

27

28

Application of section 156B

substituting “69ZF(2); or 156AW-

Section 156A(g) is amended by omitting “section 69ZB(7),
69Z2C(4), or 69ZF(2):” and substituting “69ZC(4), 69ZF(2),
or 156AW:”.

Section 156A is amended by inserting the following paragraph
after paragraph (m):

“(ma) fails, without reasonable excuse, to comply with sec-
tion 156AM.”.

Pecuniary penalty

Section 156L(1) is amended by inserting the following para-

graph after paragraph (a):

“(ab) the person has failed, without reasonable excuse, to
comply with an undertaking under Part 4AA; or”.

Section 156L(2) is repealed and the following subsection sub-

stituted:

In determining an appropriate remedy to be imposed under

this section, the High Court must have regard to all relevant

matters, including—

“(a) the nature and extent of any commercial gain; and

“(b) if subsection (1)(ab) applies, the size of the service
provider.”

Section 156L(3) is amended by inserting the following para-

graph after paragraph (a):

“(ab) $10 million for a breach referred to in subsection
(1)(ab) (Part 4AA undertakings—UFB and RBI);
and”.

Heading to subpart 2 of Part 4A amended
The heading to subpart 2 of Part 4A is amended by omitting
“registered”.

Interpretation

(1AA) Paragraph (e) of the definition of enforceable matter in sec-

tion 156N is amended by omitting “a separation undertaking”
and substituting “an undertaking”.
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(1)

)

29
(1)

“(h)

)
“(4)

124

The definition of enforceable matter in section 156N is
amended by inserting the following paragraph after paragraph
(e):

“(ea) an undertaking under Part 4AA:”.

The definition of party in section 156N is repealed and the
following definition substituted:

—p-a-rty—“ —

“a) means a party to an enforceable matter; and

“b) ncludes—

“t) 1in the case of an undertaking under Part 2A; any
provider of a telecommunications service that is
affected by a breach of the undertaking; and

“Gi) 1in the ease of an undertaking under Part 4AA;
any teleeommunicationts service provider who ts
affected by a breach of the undertaking:

“party means a party to an enforceable matter and includes, in
the case of an undertaking under Part 2A or 4AA, any provider
of a telecommunications service that is affected by a breach of

the undertaking.”

Complaints of breach of enforceable matter
Section 1560(1) is repealed and the following subsection sub-
stituted:

The following persons may make a written complaint to the

Commission alleging a breach of an enforceable matter:

“(a) an access seeker or an access provider of a designated
service or a specified service:

“(b) in the case of an undertaking under Part 2A or 4AA, a
party.”

Section 1560(4) is repealed and the following subsection sub-

stituted:

In deciding whether to take the action referred to in subsection
(2)(b)(i1), the Commission—
“(a) must consider,—
“(1) 1in the case of a complaint by a person referred
to in subsection (1)(a), the purpose set out in
section 18; and
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“(i1) in the case of a complaint by a party relating to
an undertaking under Part 2A, the purposes set
out in section 69A; and

“(ii1) in the case of a complaint by a party relating to
an undertaking under Part 4AA, the purposes set
out in section 156AC; and

“(b) may consider the financial means of the complainant.”
(3)  Section 1560 is amended by repealing subseetion t5) subsec-
tion (7) and substituting the following subsection:

“(57) Subsection (2)(b)(i) does not apply in the case of an undertak-
ing under Part 2A or 4AA.”

30 Enforcement by High Court
Section 156P(2)(b) is amended by omitting “or a separation
undertaking under Part 2A,” and substituting ““ an undertaking
under Part 2A or 4AA,”.

31  Further amendments to principal Act
The principal Act is amended in the manner set out in Sched-
ule 3.
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Schedule 1 s 19
Further amendments to principal Act

Part 1
Amendments relating to telecommunications
service obligations
Section 69C
Definition of Ministry: repeal.

Section 106
Subsection (4)(b): omit “PSTN or PDN” and substitute “PTN”.

Section 111A
Subsection (1)(a): omit “PSTN or PDN” and substitute “PTN”.
Subsection (1)(b): omit “PSTN or PDN” and substitute “PTN”.

Schedule 2: Part 1
Clause 4(4)(a): omit “PSTN or PDN” and substitute “PTN”.

Schedule 3: Part 1
Clause 4(3)(d): repeal and substitute:

“(d) the majority view and any dissenting views of the mem-
bers of the Commission regarding the recommenda-
tion.”

Part 2
Amendments relating to multi-unit
complexes to which fibre is to be deployed
New section 118A

Insert after section 118:

“118A Notices under this subpart
“(1) Any notice that is required to be given to any person under this
subpart must be in writing.

“(2) To avoid doubt, subsection (1) does not apply to notices
given in any proceedings in a court.”
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Part 2—continued

Section 156
Repeal.

Section 156T(1)(b)
Omit “either” and substitute “any”.
Add “; or” and also add:

“(i11) the provisions are necessary to implement Gov-
ernment policy.”

New section 156UA
Insert after section 156U:

“156UA Appointment of consumer complaints system
“(1) The Minister may, by notice in the Gazette,—

“(a) appoint a system to be a consumer complaints system
under this Part (with or without conditions) for a term
specified by the Minister; and

“(b) set rules for the system; and

“(c) set rules about the funding of the system.

“(2) Toavoid doubt, this Part does not preclude the existence of 1 or
more industry-based complaints resolution systems in addition
to 1 or more systems appointed under this Part.”

Section 156V

Definition of consumer: add “, and includes an owner or occupier
for the purposes of complaints under subpart 3 of Part 4”.

Section 156X
Repeal and substitute:

“156X Objectives of consumer complaints system
“(1) When considering appointing a system under this Part, the
Minister must have regard to the following considerations in
light of the principles listed in subsection (2):
“(a) whether the system has an appropriate purpose:
“(b) whether the applicant has undertaken reasonable con-
sultation on the system with members or potential mem-
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Part 2—continued

Section 156 X—continued

“(©)

“(d)

bers of the system, and persons (or their representatives)
likely to be substantially affected by the system:
whether the applicant’s directors and senior managers
are competent to manage a consumer complaints sys-
tem:

whether the rules about the system are adequate and
comply with the principles listed in subsection (2).

“(2) The principles are as follows:

“(a)
“(b)
“(0)
“(d)
“(e)
“(®

accessibility:
independence:
fairness:
accountability:
efficiency:
effectiveness.”

Section 156Y

Add:

“(3) Any codes of practice must be available for inspection by the
public, free of charge,—

“(a)
“(b)

at the system’s head office (during ordinary office
hours); and

on an Internet site in an electronic form that is publicly
available at all reasonable times.”

New sections 156 YA to 156YC

Insert after section 156Y:

“156YA Obligation to publish rules
The person responsible for an appointed consumer complaints
system must make copies of the rules about the system avail-
able for inspection by the public, free of charge,—

“(a)
“(b)

128

at the system’s head office (during ordinary office
hours); and

on an Internet site in an electronic form that is publicly
available (at all reasonable times).
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Part 2—continued
New sections 156 YA to 156YC—continued

“156YB Duty to notify change to rules
The person responsible for an appointed consumer complaints
system must notify the Minister if the person wishes to change
the rules about the system.

“156YC Minister’s consideration of change of rules

“(1) After receiving a notification under section 156YB, the Min-
ister may notify the person responsible for a system that the
Minister—

“(a) approves the change; or

“(b) considers the proposed change is not adequate and
does not comply with the principles listed in section
156X(2).

“(2) If subsection (1)(b) applies, the rule change must not be
made.

“(3) If the Minister does not notify the person responsible for the
system in accordance with subsection (1) within 45 working
days of the notification of the change of rules, the change is
treated as having been approved by the Minister.”

Section 156ZF
Insert after subsection (1):

“(1A) For the avoidance of doubt, an appeal under subsection (1)
cannot be made by either party after a binding settlement has
been agreed to.”

Part 3
Amendments relating to wireless works
Section 5
Insert in its appropriate alphabetical order:

“wireless works means any works relating to the provision of
any wireless or mobile telecommunications services”.

Heading above section 135
Insert “or wireless works” after “Lines”.
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Part 3—continued

Heading to section 135
Insert “or wireless works” after “lines”.

Section 135(1)(a)
Insert “or wireless works” after “lines”.

Section 135(1)(c)
Insert “or wireless works™ after “lines” in each place where it appears.

Section 147A(1)

Insert “wireless works,” after “cabinets,” in each place where it ap-
pears.

Section 147B(2)
Insert “wireless works,” after “cabinets,”.

Section 147B(4)

Insert “wireless works,” after “cabinets,” in each place where it ap-
pears.

Heading to section 148
Insert “or wireless works” after “line”.

Section 148(1)
Omit “line or” and substitute “line, wireless works, or other”.

Section 148(2)
Omit “works” and substitute “wireless works or other works”.

Section 153(1)
Omit “line or” and substitute “line, wireless works, or other”.
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Schedule 2 s 20
New Schedule 3B inserted
Schedule 3B ss 85, 91A
Annual telecommunications development
levy
Telecommunications develop-
Financial year ment levy
)
2010/11 50 million
2011/12 50 million
2012/13 50 million
2013/14 50 million
2014/15 50 million
2015/16 50 million
2016/17 10 million
2017/18 and each subsequent finan- the inflation-adjusted specified
cial year telecommunications development
levy

The inflation-adjusted specified telecommunications development
levy must be calculated in accordance with the following formula:

a
b
where—
a is the CPI index number for the last quarter of the financial

year preceding the relevant financial year

b is the CPI index number for the last quarter of the financial year
that is 1 year before the financial year preceding the relevant
financial year

c is the telecommunications development levy for the financial
year preceding the relevant financial year.
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Schedule 2A s 23S
Amendments to Schedule 1 of principal
Act
Clause 1

Definition of local loop network: omit and substitute:

“local loop network means that part of Chorus’s copper
network that connects the end-user’s building (or, where
relevant, the building’s distribution frame) to the handover
point in Chorus’s local telephone exchange (including where
it passes through a distribution cabinet) or distribution cabinet
(or equivalent facility)”.

Insert in their appropriate alphabetical order:

“Chorus’s local telephone exchange means a local telephone
exchange (or equivalent facility) where Chorus’s local loop
network terminates, whether that local telephone exchange is
owned and operated by Chorus or by any other person
“geographically averaged price means a price that is calcu-
lated as an average of all geographically non-averaged prices
for a designated service throughout the geographical extent of
New Zealand”.

New clauses 4A and 4B
Insert after clause 4:

“4A Application of pricing principles for Chorus’s unbundled

“4B

132

copper local loop network and Chorus’s unbundled
bitstream access

In applying the initial pricing principle or the final pricing prin-
ciple for the following designated services, the Commission
must determine a geographically averaged price:

“(a) Chorus’s unbundled bitstream access service:

“(b) Chorus’s unbundled copper local loop network service.

Application of pricing principles for designated access
services

In applying an applicable initial pricing principle or an applic-
able final pricing principle, the Commission must ensure that
an access provider of a designated service does not recover
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New clauses 4A and 4B—continued

costs that the access provider is recovering in the price of a
designated or specified service provided under a determination
prepared under section 27 or 30M or a designated or specified
service provided on commercial terms.”

Subpart 1 of Part 2: Interconnection with Telecom’s fixed PSTN
Heading: omit “Telecom’s” and substitute “a”
Item relating to Description of service: omit “Telecom’s” and substi-

[P 4)

tute “a
Item relatlng to Access provider: omit and substitute the following
item:

Access provider: A person who operates a fixed PSTN

Subpart 1 of Part 2: Interconnection with fixed PSTN other
than Telecom’s

Omnit.

Subpart 1 of Part 2: Retail services offered by means of
Telecom’s fixed telecommunications network

Heading: omit “Telecom’s” and substitute

Item relating to Description of service: omit and substitute:

Description  of 7 non-price-ecapped retail service offered by Telecom to end=

service upplic= users by means of a fixed telecommunieations network in the

ubte before the folowing markets:

expiry of 3 years f(a) alt markets in which Telecom faces imited; or 1s tikely

from separation to face tessened; competition for that serviee:

day: by all; some; ot no markets i which Telecom does not face
Himited; or 1s not tikely to face tessened; competition for
that service as determined by the Commission

Description  of A non-price-capped retait serviee; other than a tocal and aceess

service uapplic= calling service; offered by Teleeom to end=users by means of a

abte ufter the ex= fixed telecommunieations network in the folowing markets:

piry of 3 years f(ay all matkets in which Telecom faces himited; or 1s tkely

from separation to face tessened; competition for that serviee:

day: ) alh; some; or no markets in which Telecom does not face
timited; or ts not tikely to face tessened; competition for

(13 ,,
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Schedule 2A

Subpart 1 of Part 2: Retail services offered by means of
Telecom’s fixed telecommunications network—continued

Description of ser-

A retail service that satisfies both of the following:

vice applicable be-
fore the expiry of

3 years from separ-
ation day:

Description of ser-

(@)

any of the following:

(0]
(i)

iii

a non-price-capped local access and calling
service; or

a non-price-capped retail service (and its as-
sociated functions) supplying an access and
calling service in a different form to the ser-
vice described in subparagraph (i) (and in-
cluding, for the avoidance of doubt, a ser-
vice supplying ISDN digital access, or Cen-
trex-based access or facsimile); or

a value-added non-price-capped retail ser-
vice that is supplied in conjunction with a
service described in subparagraph (i) or (ii)
above or a price-capped residential local ac-
cess and calling service; and

a retail service offered by Telecom to end-users by

means of a fixed telecommunications network in the

following markets:

(0]

(i)

all markets in which Telecom faces limited,
or is likely to face lessened, competition for
that service:

all, some, or no markets in which Telecom
does not face limited, or is not likely to face
lessened, competition for that service as de-
termined by the Commission

A retail service that satisfies both of the following:

vice applicable after
the expiry of 3 years
from separation
day:
134

(@)

either of the following:

@

(i)

a non-price-capped retail service (and its as-
sociated functions) supplying an access and
calling service in a different form to a local
access and calling service (and including,
for the avoidance of doubt, a service supply-
ing ISDN digital access, or Centrex-based
access or facsimile); or

a value-added non-price-capped retail ser-
vice that is supplied in conjunction with a
service described in subparagraph (i) above
or a local access and calling service; and

a retail service offered by Telecom to end-users by

means of a fixed telecommunications network in the

following markets:

)

(i)

all markets in which Telecom faces limited,
or is likely to face lessened, competition for
that service:

all, some, or no markets in which Telecom
does not face limited, or is not likely to face
lessened, competition for that service as de-
termined by the Commission
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Subpart 1 of Part 2: Residential local access and calling service
offered by means of Telecom’s fixed telecommunications

network

Omit and substitute:

Local access and calling service offered by means of fixed

Description  of
service  applic-
able before the
expiry of 3 years
from separation
day:

Description  of
service  applic-
able after the ex-
piry of 3 years
from separation
day:

Conditions  ap-
plicable  before
the expiry of 3
years from sep-
aration day:

Conditions  ap-
plicable after the
expiry of 3 years
from separation
day:

Access provider:
Access seeker:

Access prin-
ciples:

telecommunications network

A price-capped residential local access and calling service of-
fered by Telecom to end-users by means of a fixed telecommu-
nications network in the following markets:

(a) all markets in which Telecom faces limited, or is likely
to face lessened, competition for the service:
(b) all, some, or no markets in which Telecom does not

face limited, or is not likely to face lessened, compe-
tition for price-capped residential local access and call-
ing service as determined by the Commission

A local access and calling service offered by Telecom to end-
users by means of a fixed telecommunications network in the
following markets:

(a) all markets in which Telecom faces limited, or is likely
to face lessened, competition for the service:
(b) all, some, or no markets in which Telecom does not face

limited, or is not likely to face lessened, competition for
the service as determined by the Commission

That either—

(a) Telecom faces limited, or is likely to face lessened,
competition in a market for a price-capped residential
local access and calling service offered by Telecom to
end-users; or

(b) Telecom does not face limited, or is not likely to face
lessened, competition for a price-capped residential
local access and calling service offered by Telecom to
end-users, and the Commission has decided to require
a local access and calling service to be wholesaled

That either—

(a) Telecom faces limited, or is likely to face lessened,
competition in a market for a local access and calling
service offered by Telecom to end-users; or

(b) Telecom does not face limited, or is not likely to face
lessened, competition for a local access and calling ser-
vice offered by Telecom to end-users, and the Commis-
sion has decided to require a local access and calling
service to be wholesaled

Telecom
A service provider who seeks access to the service

The standard access principles set out in clause 5
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Schedule 2A

Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill

Subpart 1 of Part 2: Residential local access and calling service
offered by means of Telecom’s fixed telecommunications

network—continued

Limits on access
principles:
Initial  pricing
principle applic-
able before the
expiry of 3 years
from separation
day:

Initial  pricing
principle applic-
able after the ex-
piry of 3 years
from separation
day:
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The limits set out in clause 6

Telecom’s standard price for its price-capped residential local
access and calling service offered to end-users by means of
a fixed telecommunications network in the relevant market,
minus 2%

For a price-capped residential local access and calling service,
either—

(a)

(b)

Telecom’s standard price for its price-capped residen-
tial local access and calling service offered to end-users
by means of a fixed telecommunications network in the
relevant market, minus 2%; or

if a person is also purchasing Chorus’s unbundled bit-
stream access service in relation to the relevant sub-
scriber line, the price in paragraph (a) minus the price
for Chorus’s full unbundled copper local loop network
plus the relevant price (if any) in either paragraph (b)
of the initial pricing principle or paragraph (b) of the
final pricing principle for Chorus’s unbundled copper
low frequency service



Telecommunications (TSO, Broadband, and

Other Matters) Amendment Bill Schedule 2A

Subpart 1 of Part 2: Residential local access and calling service
offered by means of Telecom’s fixed telecommunications

network—continued

Final  pricing
principle applic-
able before the
expiry of 3 years
from separation
day:

For a non-price-capped local access and calling service,
either—

(a)

(b)

(©

(d)

retail price less a discount benchmarked against dis-
counts in comparable countries that apply retail price
minus avoided costs saved pricing in respect of these
services, in the case of a service offered by Telecom in
markets in which Telecom faces limited, or is likely to
face lessened, competition for that service; or

retail price less a discount benchmarked against dis-
counts in comparable countries that apply retail price
minus actual costs saved pricing in respect of these ser-
vices, in the case of a service offered by Telecom in
markets in which Telecom does not face limited, or
lessened, competition for that service; or

if a person is also purchasing Chorus’s unbundled bit-
stream access service in relation to the relevant sub-
scriber line, the price in paragraph (a) minus the price
for Chorus’s full unbundled copper local loop network
plus the relevant price (if any) in either paragraph (b)
of the initial pricing principle or paragraph (b) of the
final pricing principle for Chorus’s unbundled copper
low frequency service; or

if a person is also purchasing Chorus’s unbundled bit-
stream access service in relation to the relevant sub-
scriber line, the price in paragraph (b) minus the price
for Chorus’s full unbundled copper local loop network
plus the relevant price (if any) in either paragraph (b)
of the initial pricing principle or paragraph (b) of the
final pricing principle for Chorus’s unbundled copper
low frequency service

Telecom’s standard price for its price-capped residential local
access and calling service offered to end-users by means of
a fixed telecommunications network in the relevant market,
minus actual costs saved
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Subpart 1 of Part 2: Residential local access and calling service
offered by means of Telecom’s fixed telecommunications
network—continued

Final  pricing For a price-capped local access and calling service, either—

principle applic- (a) Telecom’s standard price for its price-capped residen-
able after the ex- tial local access and calling service offered to end-users
piry of 3 years by means of a fixed telecommunications network in the
from separation relevant market, minus actual costs saved; or

day: (b) if a person is also purchasing Chorus’s unbundled bit-

stream access service in relation to the relevant sub-
scriber line, the price in paragraph (a) minus the price
for Chorus’s full unbundled copper local loop network
plus the relevant price (if any) in either paragraph (b)
of the initial pricing principle or paragraph (b) of the
final pricing principle for Chorus’s unbundled copper
low frequency service

For a non-price-capped local access and calling service,

either—

(a) average or best retail price minus a discount comprising
avoided costs saved pricing, in the case of a service
offered by Telecom in markets in which Telecom faces
limited, or is likely to face lessened, competition for
that service; or

(b) average or best retail price minus a discount comprising
actual costs saved, in the case of a service offered by
Telecom in markets in which Telecom does not face
limited, or is not likely to face lessened, competition
for that service; or

(c) if a person is also purchasing Chorus’s unbundled bit-
stream access service in relation to the relevant sub-
scriber line, the price in paragraph (a) minus the price
for Chorus’s full unbundled copper local loop network
plus the relevant price (if any) in either paragraph (b)
of the initial pricing principle or paragraph (b) of the
final pricing principle for Chorus’s unbundled copper
low frequency service; or

(d) if a person is also purchasing Chorus’s unbundled bit-
stream access service in relation to the relevant sub-
scriber line, the price in paragraph (b) minus the price
for Chorus’s full unbundled copper local loop network
plus the relevant price (if any) in either paragraph (b)
of the initial pricing principle or paragraph (b) of the
final pricing principle for Chorus’s unbundled copper
low frequency service

138



Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill Schedule 2A

Subpart 1 of Part 2: Residential local access and calling service
offered by means of Telecom’s fixed telecommunications
network—continued

Requirement re- Nil
ferred to in sec-

tion 45 or fi-

nal pricing prin-
ciple:

Additional mat- Nil
ters that must be
considered  re-
garding applica-

tion of section

18:

Subpart 1 of Part 2: Bundle of retail services offered by means
of Teleecom’s fixed telecommunications network
Heading: omit “Feleeom’s” and substitute “a’~
{temre%aﬂﬁgtoBescrqﬁmqfserweﬁﬂtaﬁdsubsﬁfufe*
Description  of # bundle of retail serviees offered by Telecom to end=users by
service: means of a fixed telecommuntieations network in the foltowing
markets:
tay att markets in which Telecom faces Himited; or 1s tikely
foface’resseﬁed—eﬁmpet-'rt-ionfort—hatbﬁﬁd’xeoffetaﬂ
serviees:
) all; some; or no markets in which Telecom does not face
Himited; or is not tikely to face tessened; competition
for that bundle of retait services as determined by the
- i
Hem relating to Conditions: emit “its fixed tetlecommunications net= 5
work™ and stbstittte “a telecommunications network™

Subpart 1 of Part 2: Retail services offered by means of
Telecom’s fixed telecommunications network as part of bundle
of retail services

Heading: omit “Telecom’s” and substitute “a” 10
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Schedule 2A Other Matters) Amendment Bill

Subpart 1 of Part 2: Retail services offered by means of
Telecom’s fixed telecommunications network as part of bundle
of retail services—continued

Item relating to Description of service: omit and substitute:

Description  of A retail service that—
service: (a) is, or has previously been, offered separately by Tele-
com to end-users by means of a fixed telecommunica-
tions network; and
(b) is offered by Telecom to end-users as part of a bundle
of retail services—

6)] in markets in which Telecom faces limited, or
is likely to face lessened, competition for that
service; and

(ii) if the effect of the bundled price is likely to
significantly reduce the ability of an efficient
rival to contest the market

Subpart 1 of Part 2

Items headed Telecom’s unbundled bitstream access, Telecom’s
unbundled bitstream access backhaul, Telecom’s unbundled cop-
per local loop network, Telecom’s unbundled copper local loop
network co-location, Telecom’s unbundled copper local loop net-
work backhaul (distribution cabinet to telephone exchange), and
Telecom’s unbundled copper local loop network backhaul (tele-
phone exchange to interconnect point): omit and substitute:

Chorus’s unbundled bitstream access

Description  of A digital subscriber line enabled service (and its associated

service: functions, including the associated functions of operational
support systems) that enables access to, and interconnection
with, that part of a fixed PDN that connects the end-user’s
building (or, where relevant, the building’s distribution frame)
to a first data switch (or equivalent facility), other than a digital
subscriber line access multiplexer (DSLAM)
To avoid doubt, unless otherwise requested by the access
seeker, the supply of this service must not be conditional on a
requirement that the access seeker, end-users, or any other per-
son must purchase any other service from the access provider

Conditions: That either—
(a) Chorus faces limited, or is likely to face lessened, com-
petition in a relevant market; or
(b) Chorus does not face limited, or is not likely to face

lessened, competition in a relevant market, and the
Commission has decided to require Chorus’s unbun-
dled bitstream access to be wholesaled in that market
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Telecommunications (TSO, Broadband, and

Other Matters) Amendment Bill Schedule 2A

Subpart 1 of Part 2—continued

Access provider:

Access seeker:

Access
ciples:

prin-

Limits on access
principles:

Initial  pricing
principle applic-
able before the
expiry of 3 years
from separation
day:

Initial  pricing
principle applic-
able after the ex-
piry of 3 years
from separation
day:

Chorus

A service provider who seeks access to the service

The standard access principles set out in clause 5

The limits set out in clause 6 and the additional limit that Chorus
is only required to provide access to the trunk side of the first
data switch or equivalent facility (for which purpose a DSLAM
is not an equivalent facility)

Retail price (as imputed by the Commission, having regard to
the price of any other digital subscriber line enabled service,
including the imputed price of any such service offered as part
of a bundle of retail services) minus a discount benchmarked
against discounts in comparable countries that apply retail price
minus avoided costs saved pricing in respect of the service
Plus, if no person is also purchasing a local access and call-
ing service from Telecom in relation to the relevant subscriber
line, all or any of the costs of Chorus’s local loop network that
would usually be recovered by Telecom from an end-user of its
local access and calling service, as determined by benchmark-
ing against comparable countries (unless the Commission con-
siders that the price already takes into account all of the relevant
costs)

The price for the designated access service entitled Chorus’s
unbundled copper local loop network plus benchmarking addi-
tional costs incurred in providing the unbundled bitstream ac-
cess service against prices in comparable countries that use a
forward-looking cost-based pricing method
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Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill

Subpart 1 of Part 2—continued

Final  pricing
principle applic-
able before the
expiry of 3 years
from separation
day:

Final  pricing
principle applic-
able after the ex-
piry of 3 years
from separation
day:
Requirement re-
ferred to in sec-
tion 45 or fi-
nal pricing prin-
ciple:
Additional mat-
ters that must be
considered  re-
garding applica-
tion of section
18:
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Either—

(a)

(b)

retail price (as imputed by the Commission, having re-
gard to the price of any other digital subscriber line en-
abled service, including the imputed price of any such
service offered as part of a bundle of retail services)
minus a discount comprising avoided costs saved, in
a case where Chorus faces limited, or is likely to face
lessened, competition in a relevant market; or

retail price (as imputed by the Commission, having re-
gard to the price of any other digital subscriber line en-
abled service, including the imputed price of any such
service offered as part of a bundle of retail services)
minus a discount comprising actual costs saved, in a
case where Chorus does not face limited, or lessened,
competition in a relevant market

Plus, in either case, if no person is also purchasing a local ac-
cess and calling service from Telecom in relation to the relevant
subscriber line, all or any of the costs of Chorus’s local loop
network that would usually be recovered by Telecom from an
end-user of its local access and calling service, as determined
by identifying the relevant costs (unless the Commission con-
siders that the price already takes into account all of the relevant

costs)

The price for Chorus’s unbundled copper local loop network
plus TSLRIC of additional costs incurred in providing the un-
bundled bitstream access service

Nil

The Commission must consider relativity between this service
and Chorus’s unbundled copper local loop network service (to
the extent that terms and conditions have been determined for
that service)



Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill Schedule 2A

Subpart 1 of Part 2—continued

Chorus’s unbundled bitstream access backhaul

Description  of A service (and its associated functions, including the associated

service: functions of operational support systems) that provides trans-
mission capability (whether the transmission capacity is cop-
per, fibre, or anything else) between the trunk side of a first
data (or equivalent facility), other than a DSLAM, that is con-
nected to the end-user’s building (or, where relevant, the build-
ing’s distribution frame) and the access seeker’s nearest avail-
able point of interconnection

Conditions: That either—

(a) Chorus faces limited, or is likely to face lessened, com-
petition in a market for transmission capacity between
the first data switch (or equivalent facility) and the ac-
cess seeker’s nearest available point of interconnection;
or

(b) Chorus does not face limited, or is not likely to face
lessened, competition in a market for transmission cap-
acity between the first data switch (or equivalent facil-
ity) and the access seeker’s nearest available point of
interconnection, and the Commission has decided to re-
quire Chorus’s unbundled bitstream access to be whole-
saled in that market

Access provider:  Chorus

Access seeker: A service provider who seeks access to the service

Access prin- The standard access principles set out in clause 5

ciples:

Limits on access The limits set out in clause 6

principles:

Initial  pricing Benchmarking against prices for similar services in comparable
principle: countries that use a forward-looking cost-based pricing method
Final  pricing TSLRIC

principle:
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Subpart 1 of Part 2—continued

Requirement re-
ferred to in sec-
tion 45 or fi-
nal pricing prin-
ciple:
Additional mat-
ters that must be
considered  re-
garding applica-
tion of section
18:

Nil

Nil

Chorus’s unbundled copper local loop network

Description  of

service:

Conditions:

Access provider:

Access seeker:

Access prin-
ciples:

Limits on access
principles:
Initial  pricing
principle:

Final  pricing
principle:

Requirement re-
ferred to in sec-
tion 45 or fi-
nal pricing prin-
ciple:
Additional mat-
ters that must be
considered  re-
garding applica-
tion of section
18:
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A service (and its associated functions, including the associated
functions of operational support systems) that enables access
to, and interconnection with, Chorus’s copper local loop net-
work (including any relevant line in Chorus’s local telephone
exchange or distribution cabinet)

Nil

Chorus

A service provider who seeks access to the service, except, until
3 years after separation day, Telecom

The standard access principles set out in clause 5
The limits set out in clause 6

Benchmarking against prices for similar services in comparable
countries that use a forward-looking cost-based pricing method

TSLRIC

Nil

The Commission must consider relativity between this service
and Chorus’s unbundled bitstream access service (to the extent
that the terms and conditions have been determined for that
service)



Telecommunications (TSO, Broadband, and
Other Matters) Amendment Bill Schedule 2A

Subpart 1 of Part 2—continued

Chorus’s unbundled copper local loop network co-location

Description  of A service (and its associated functions, including the associated

service: functions of operational support systems) that provides co-lo-
cation facilities for an access seeker’s equipment, and access
to the handover point, at Chorus’s local telephone exchange or
distribution cabinet (or equivalent facility) for the purposes of
providing access to, and interconnection with,—

(a) Chorus’s unbundled copper local loop network (includ-
ing any necessary supporting equipment); and
(b) Chorus’s unbundled copper low frequency service (in-

cluding any necessary supporting equipment)
To avoid doubt, the same instance of this service can be used
to support both Chorus’s unbundled copper local loop network
and Chorus’s unbundled copper low frequency service
To avoid doubt, access seeker equipment includes the equip-
ment of any person other than the access seeker (including any
line) if that equipment is being used to support the provision of
backhaul for the access seeker
To avoid doubt, this service includes access to, and the use of,
space in, on, or around Chorus’s local telephone exchange or
distribution cabinet (or equivalent facility) for the purposes of
installing and maintaining the access seeker’s equipment

Conditions: Nil

Access provider:  Chorus

Access seeker: A service provider who seeks access to the service
Access prin- The standard access principles set out in clause 5
ciples:

Limits on access The limits set out in clause 6 and the additional limit of the
principles: interests of other service providers who are co-located in the
relevant facilities

Initial  pricing Benchmarking against prices for similar services in comparable

principle: countries that use a forward-looking cost-based pricing method
Final  pricing TSLRIC
principle:
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Subpart 1 of Part 2—continued

Requirement re- Nil
ferred to in sec-

tion 45 or fi-

nal pricing prin-
ciple:

Additional mat- Nil
ters that must be
considered  re-
garding applica-

tion of section

18:

Chorus’s unbundled copper local loop network backhaul (distribution
cabinet to telephone exchange)

Description  of A service (and its associated functions, including the associated

service: functions of operational support systems) that provides trans-
mission capacity in a network (whether the transmission cap-
acity is copper, fibre, or anything else) between the handover
point in Chorus’s distribution cabinet (or equivalent facility)
and the handover point in Chorus’s local telephone exchange
for the purposes of providing access to, and interconnection
with, Chorus’s unbundled copper local loop network (includ-
ing any necessary supporting equipment)

Conditions: Nil

Access provider:  Chorus

Access seeker: A service provider who seeks access to the service

Access prin- The standard access principles set out in clause 5

ciples:

Limits on access The limits set out in clause 6

principles:

Initial  pricing Benchmarking against prices for similar services in comparable
principle: countries that use a forward-looking cost-based pricing method
Final  pricing TSLRIC

principle:
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Subpart 1 of Part 2—continued

Requirement re-
ferred to in sec-
tion 45 or fi-
nal pricing prin-
ciple:

Additional mat-
ters that must be
considered  re-
garding applica-
tion of section
18

Description  of
service:
Conditions:
Access provider:

Access seeker:

Access
ciples:

prin-

Limits on access
principles:

Nil

Nil

" Chorus’s unbundled copper local loop network backhaul (telephone

exchange to interconnect point)

A service (and its associated functions, including the associ-
ated functions of operational support systems) that provides
transmission capacity in a network (whether the transmission
capacity is copper, fibre, or anything else) between the han-
dover point in Chorus’s local telephone exchange and the ac-
cess seeker’s nearest available point of interconnection for the
purposes of providing access to, and interconnection with,—

(a) Chorus’s unbundled copper local loop network (includ-
ing any necessary supporting equipment); and
(b) Chorus’s unbundled copper low frequency service (in-

cluding any necessary supporting equipment)
To avoid doubt, the same instance of this service can be used
to support both Chorus’s unbundled copper local loop network
and Chorus’s unbundled copper low frequency service

That either—

(a) Chorus faces limited, or is likely to face lessened, com-
petition in a market for transmission capacity between
Chorus’s local telephone exchange and the access
seeker’s nearest available point of interconnection; or

(b) Chorus does not face limited, or is not likely to face

lessened, competition in a market for transmission cap-
acity between Chorus’s local telephone exchange and
the access seeker’s nearest available point of intercon-
nection, and the Commission has decided to require
Chorus’s unbundled copper local loop network back-
haul (telephone exchange to interconnect point) to be
wholesaled in that market

Chorus

A service provider who seeks access to the service

The standard access principles set out in clause 5

The limits set out in clause 6
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Subpart 1 of Part 2—continued

Initial
principle:
Final
principle:

pricing
pricing

Requirement re-
ferred to in sec-
tion 45 or fi-
nal pricing prin-
ciple:
Additional mat-
ters that must be
considered  re-
garding applica-
tion of section
18:

Benchmarking against prices for similar services in comparable
countries that use a forward-looking cost-based pricing method
TSLRIC

Nil

Nil

Subpart 1 of Part 2: new item

Add:

Chorus’s unbundled copper low frequency service

Description
service:

Conditions:

Access provider:
Access seeker:

Access
ciples:

prin-
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of A service (and its associated functions, including the associ-

ated functions of operational support systems) that enables ac-
cess to, and interconnection with, the low frequency (being the
frequency band between 300 and 3400 Hz) in Chorus’s cop-
per local loop network (including any relevant line in Chorus’s
local telephone exchange or distribution cabinet) that connects
the end-user’s building (or, where relevant, the building’s distri-
bution frame) to the handover point in Chorus’s local telephone
exchange

Chorus’s unbundled copper low frequency service is only avail-
able where Chorus’s local loop that connects the end-user’s
building (or, where relevant, the building’s distribution frame)
to the handover point in Chorus’s local telephone exchange re-
mains in place

To avoid doubt, there is no obligation on Chorus that Chorus’s
copper network that connects a cabinet (or equivalent facility)
and Chorus’s local telephone exchange remain in place or be
maintained if that part of Chorus’s copper network is only be-
ing used to provide Chorus’s unbundled copper low frequency
services

Chorus
A service provider who seeks access to the service

The standard access principles set out in clause 5
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Other Matters) Amendment Bill Schedule 2A

Subpart 1 of Part 2: new item—continued

Limits on access The limits set out in clause 6

principles:
Initial  pricing Either—
principle: (a) the geographically averaged price for Chorus’s full un-
bundled copper local loop network; or
(b) if a person is also purchasing Chorus’s unbundled bit-

stream access service in relation to the relevant sub-
scriber line, the cost of any additional elements of Cho-
rus’s local loop network that are not recovered in the
price for Chorus’s unbundled bitstream access service

Final  pricing Either—

principle: (a) the geographically averaged price for Chorus’s full un-
bundled copper local loop network; or
(b) if a person is also purchasing Chorus’s unbundled bit-

stream access service in relation to the relevant sub-
scriber line, the TSLRIC of any additional elements of
Chorus’s local loop network that are not recovered by
the price for Chorus’s unbundled bitstream access ser-
vice

Requirement re- Nil

ferred to in sec-

tion 45 or fi-

nal pricing prin-

ciple:

Additional mat- Nil

ters that must be

considered  re-

garding applica-

tion of section

18:
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Section 4

Schedule 3 s 31

Further amendments to principal Act
relating to telecommunications networks

involving Crown funding

Insert after paragraph (g):

Section 5

cerning the supply of telecommunteations services over
networks eonstructed; i whole or n part; with Crown
ott in Part 4AA; and

“(gaa) provisions about undertakings required to be given

by providers of certain telecommunications services
involving fibre optic communications networks con-
structed in whole or in part using Crown investment
funding, restrictions on unbundling in respect of such
service providers, and the preparation and disclosure of
information are set out in Part 4AA; and”.

Insert in its appropriate alphabetical order:

Section 5

“fibre-to-the-premises access network has the meaning set
out in section 156AB”.

Definition of service provider: insert “, except in subpart 3 of Part
4 and Part 4AA,” after “service provider”.

Schedule 3: Part 1

Clause 1: add:
“(7) This clause is subject to section 156AR.”

Schedule 3: Part 1
Clause 4: add:
“(5) This clause is subject to section 156AR.”
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