Reserve Bank of New Zealand
Amendment Bill (No 3)

Government Bill

As reported from the Finance and
Expenditure Committee

Commentary

Recommendation

The Finance and Expenditure Committee has examined the Reserve
Bank of New Zealand Amendment Bill (No 3) and recommends that
it be passed with the amendments shown.

Introduction

This bill would implement the main elements of the new regula-
tory framework for non-bank deposit takers—mainly, the matters for
which prudential regulations may be prescribed—and increase the
Reserve Bank of New Zealand’s accountability and transparency ar-
rangements in relation to its financial sector functions.

This commentary covers the key amendments that we recommend to
the bill. It does not cover minor or technical amendments.

Transition period for credit rating requirements

We recommend that clause 2 be amended to provide that the credit
rating requirements in clause 11 (section 1571) would come into force
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18 months after the commencement of the Act. The bill as introduced
provides no transition period to allow deposit takers time to comply
with the new credit rating requirements. We are concerned that de-
posit takers might not be in a position to comply with these provisions
immediately, partly since approving rating agencies under new sec-
tion 157J might take some time.

We trust that eighteen months will prove sufficient time for the bank
to approve enough rating agencies to allow most deposit takers to
comply with the credit rating requirements. We note that, in the
event that deposit takers were still not in a position to comply after 18
months the Bank could grant temporary exemptions from credit rat-
ing requirements, under new section 157G, to ensure that non-com-
pliance would not be an issue.

We were told by the Reserve Bank that it expected an initial list of
rating agencies to be available in the last quarter of this year.

Advice requested by the Minister

We recommend that clause 8 be amended to clarify that the advice
that can be requested by the Minister under this regime must be con-
nected with the functions of the Bank, and to confirm that this advi-
sory function must not limit the Bank in the performance of its pri-
mary monetary policy function. This is intended to ensure that the
advisory role established under this bill would not compromise the
Bank’s independence or the exercise of its primary functions.

Confidentiality

We recommend the insertion of new clause 8A to confirm that in-
formation collected by the Bank from non-bank financial institutions
must remain confidential to the Bank, unless it is shared in statistical
form with persons with a proper interest, or with the consent of the
person from whom it is collected. This amendment would ensure
that information collected from non-bank financial institutions was
accorded a similar standard of confidentiality to that collected from
banks and payment system participants.

The new regulatory responsibilities of the Bank proposed in this bill,
along with its expanded policy advisory services and the new require-
ment that it produce a financial stability report, would mean that the
Bank would be collecting more information from non-bank financial



Reserve Bank of New Zealand
Commentary Amendment Bill (No 3) 3

deposit takers than ever before. It is important that the information
collected be subject to appropriate confidentiality protections.

Conflict of interest restrictions

We recommend the insertion of new clauses 8B, 8C, and 8D, which
would prevent the Governor and Deputy Governor of the Bank from
holding interests in deposit takers. The Governor and Deputy Gov-
ernor are already prevented from holding interests in a registered
bank. This restriction recognises the conflict that could arise should
they do so, given their roles and responsibilities. In the regime pro-
posed by this bill, the Bank would gain wide discretion over matters
such as exemptions and prosecution of breaches, and the potential for
similar conflicts might arise. This amendment would help to prevent
conflicts of interest arising for the Governor or Deputy Governor in
relation to non-bank deposit takers.

Application of the regulatory regime

Clause 11 inserts new part 5D into the Reserve Bank of New Zealand
Act 1989, which relates to the regulation of deposit takers.

We recommend a number of amendments to the definition of “deposit
taker” in clause 11 (section 157C). This definition is vital in determin-
ing the application of the regime. We recommend that the definition
be extended so that a person who had offered debt securities to the
public that remained unpaid could be subject to the regime. We con-
sidered whether issuers of collective investment schemes should be
included also, but decided that the business in which these issuers are
engaged does not lend itself conceptually or practically to regulation
under the bill.

The definition allows groups to be excluded from, or included in, the
regime by Order in Council (157C(4)). We recommend an amend-
ment, in section 157C(5), to ensure that the power to exempt or in-
clude could be targeted according to the nature of the business under-
taken. We are concerned that individuals or organisations whose pri-
mary business is not related to deposit taking, such as hire businesses
that accept deposits as security for the return of goods, could be un-
intentionally captured by the regime. Conversely, those who are not
typical deposit takers, but whose business is analogous to deposit
taking, might be inadvertently excluded. The addition of a test to the
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effect that the regime should apply when the nature of a business is
analogous to deposit taking would help to ensure that the regime was
appropriately applied in such circumstances.

Exemptions

Consultation

We recommend that clause 11 be amended to remove from new sec-
tion 157E(1) the requirement for the Bank to consult when granting
an exemption from regulatory requirements. We consider consult-
ation an unnecessary administrative inconvenience in relation to the
granting of exemptions, as it is extremely unlikely that anyone would
not wish to be exempted (the consultation would serve no purpose).
Consultation would still be required before inclusion in the regime
(which is effected through regulation).

Criteria for exemptions

We recommend that clause 11 be amended so that section 157G spe-
cifies the tests that must be met before an exemption could be granted.
The bill as introduced allows the Bank discretion to grant exemptions
without fetter. We are concerned that this could result in inconsistent
decisions by the Bank, and uncertainty for people potentially subject
to the regime. The amendment we recommend would provide clear
guidance for the Bank and certainty for potential subjects, and is in-
tended to help ensure consistent treatment under the regime.

We recommend minor amendments to make it clear that exemptions
could be granted only to deposit takers and their trustees, and that the
Bank must provide reasons for imposing terms and conditions on an
exemption.

We examined whether the Bank needs the ability to make an exemp-
tion from all obligations. We recognised the possibility that allowing
“blanket” exemptions might increase the risk of hasty or ill-consid-
ered decisions. However, we accept that in some instances a blanket
exemption might be appropriate, for example for a supranational such
as the World Bank. We trust that the discretion the bill would allow
the Bank would be used sparingly and wisely.



Reserve Bank of New Zealand
Commentary Amendment Bill (No 3) 5

Principles on which the Bank acts

We recommend amendments to clause 11 (in sections 157F and 1577J)
to ensure that the principles on which the Bank must act when carry-
ing out its responsibilities under the bill are clearly set out. The bill
as introduced requires only that the Bank publish the principles on
which it might act, without specifying those principles. We consider
it vital that the rationale behind the exercise of the Bank’s powers
under the regime be clear, and therefore recommend that the key prin-
ciples be clearly laid out in the bill.

The principles set out in new section 157F would apply to the Bank’s
powers to grant exemptions and impose terms and conditions on ex-
emptions, its power to recommend regulations, and the principles that
the Bank would need to take into account when deciding whether to
approve a rating agency would be set out in section 157J.

We examined the desirability of amending section 157ZU, which
sets out matters relating to regulation-making powers, to provide for
equality of treatment of non-bank deposit takers in the application
of regulations except where the application of different requirements
was required on the basis of objective risk assessment. However, we
consider that the principles we recommend including in section 157F
adequately emphasise the need for organisations to be treated fairly
and equally where appropriate, whilst recognising that outcomes for
organisations could vary according, for example, to the level of risk
they expose themselves to.

Risk management and governance requirements

We recommend amendments to clause 11 to ensure that governance
and risk management requirements are included in the primary legis-
lation. The bill as introduced allows these matters to be established
through regulation. We consider it more appropriate that basic re-
quirements for governance and risk management be laid out explic-
itly in the bill.

The amendments we recommend to governance requirements, con-
tained in new section 157L, would require the governing body of a
deposit taker to include at least two independent directors (who were
not employed by, nor had an ownership interest in, the deposit taker
or related entities) and to ensure that the chairperson was not an em-
ployee of the deposit taker or a related party.
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The amendments we recommend in relation to risk management re-
quirements, contained in new section 157N, would require non-bank
deposit takers to have a risk management programme that the trustee
considered appropriate. We examined whether it would be useful
to include content requirements in the legislation, but decided that
appropriate risk management programmes for the range of organisa-
tions this regime might apply to are likely to be too diverse for en-
capsulation in legislation. We were assured by the Reserve Bank that
it would provide guidelines for organisations to assist them in under-
standing risk management concepts and requirements, and expect
this to help organisations to develop risk management programmes
tailored to their needs.

We recommend amendments to clause 11, in section 157ZP, to pro-
vide that non-compliance with risk management provisions would be
an offence.

We recommend amendments to clause 2 to provide for a transition
period before the governance and risk assessment requirements come
into effect. This would allow organisations time to comply with the
requirements we recommend.

Obligations of trustees to Reserve Bank

Materiality of non-compliance

We recommend amendments to clause 11 to clarify that, under new
section 157ZE, trustees would be required to report only material
non-compliance on the part of non-deposit-takers to the Bank. The
bill as introduced does not qualify the kind of non-compliance that
must be reported. The amendment we recommend would ensure
that immaterial non-compliance, such as technical non-compliance
with no serious or ongoing implications, need not be reported. This
amendment is intended to avoid unnecessarily onerous obligations
on trustees, and administrative difficulties for the Bank.

We consider a test of materiality appropriate, and do not consider it
desirable to define this term further, as we acknowledge that in some
cases seemingly small compliance issues could be of import. For
example, if an organisation were two days late in producing a risk
management plan, this is likely to be immaterial as regards whether
aplan had in fact been produced. However, it might be material if the
organisation had just collected a number of deposits. We expect ma-
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teriality to be judged case by case, and trustees to exercise judgment
and common sense when determining whether a matter is material.

Reasonableness test

We recommend an amendment to clause 11, in section 157ZF, to in-
clude a test of reasonableness regarding whether an opinion has been
formed. The act of “forming an opinion” triggers the requirement
that a trustee disclose information to the bank. The bill as intro-
duced provides that the trustee obligation arises only when the trustee
has formed an opinion, and is silent on what should happen when
the trustee is aware of facts on which they should have reasonably
formed an opinion. We consider that the correct trigger is whether a
trustee has formed an opinion or should have reasonably formed an
opinion, and recommend this amendment accordingly.

Cost of an investigatory report

We recommend an amendment to clause 11 to make it clear in section
157ZH that, where the Bank requests that a copy of a report relating
to a deposit taker be prepared by an approved party, the costs of the
report must be borne by the deposit taker. We considered this amend-
ment carefully, as we wanted to ensure that in practice this amend-
ment could not be used to unduly distress or disadvantage a deposit
taker already under pressure.

The Reserve Bank assured us that, although no explicit limits are set
in the bill on the exercise of this power, it would be used only as a
last resort when the trustee had not been able to obtain the necessary
information for the Bank, or when the trustee was not co-operating
with the Bank. We were told that the power would be invoked after
other avenues had been exhausted, and where the Bank had reason-
ably formed an opinion that non-compliance was likely. The Bank
also assured us that the operation of this power would not interfere
with the role of trustees or receivers, and that the application of the
power would be governed by the general requirement that the Bank
act with a proper purpose. The Bank noted that requirements for con-
fidentiality, which would be contained in new section 157M, would
apply to all information gained by using this power.
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Search warrants

We recommend an amendment to clause 11 to provide, in new section
157ZL, that a search warrant can be issued by a District Court as well
as the High Court. The bill as introduced allows search warrants
under the regime to be issued by the High Court only. We consider
that allowing search warrants to be issued by the District Court has
administrative advantages, and we see no reason that it should not be
able to do so.

Legal privilege

We recommend an amendment to clause 11 to insert new section
157ZLA. This amendment would ensure that the legal privileges that
would apply in relation to enforcement powers would be consistent
with those that apply for evidentiary purposes in proceedings, and
would accord with the recommendations of the Law Commission in
its Report on Search and Surveillance Powers [NZLC R 97, 30 June
2007]; it would entail a consequential amendment to the reference to
legal privilege in section 157ZJ as drafted.

Confidentiality of information

We recommend that clause 11 be amended to expand the confiden-
tiality provisions in section 157ZM, to cover information once it has
been disclosed by the Bank to the Registrar and the Securities Com-
mission.

Statutory defences

We recommend that clause 11 be amended by inserting new section
157ZQA, which would provide statutory defences for deposit takers
where contravention was due to the actions or default of another per-
son, or in any other way beyond the defendant’s control, and the de-
posit taker took reasonable precautions and exercised due diligence
to avoid the contravention. We consider these fair and reasonable
defences to the offences contained in the bill. We also recommend
the insertion of new section 157ZQB, which would confirm a court’s
power to discharge a defendant where the alleged contravention was
in respect of matters that are immaterial.
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Regulatory impact statements

We recommend a number of amendments to clause 13 to the require-
ments for regulatory impact statements in section 162AB, including
amendments to clarify that the Bank’s assessment of regulatory im-
pact statements should precede the adoption and application of the
policies, and to provide that the Bank must publish every assessment
report unless the policy is of a minor or technical nature. Informa-
tion that is commercially sensitive would not need to be published.
These amendments are intended to ensure that assessments can be
given practical effect by the Bank, and to increase transparency and
accountability throughout the regime. We also recommend amend-
ments to clarify that regulatory impact statement assessments are not
required for policies that are minor and technical in nature, to avoid
an unnecessary administrative burden.

Review of regime

We recommend clause 11 be amended by inserting new section
157ZUA, which provides that the regime (inserted by clause 11 of
this bill) must be reviewed within five years of commencement. The
findings of the review would be reported to the Minister of Finance,
who would in turn be required to present a copy of the report to the
House. We consider such a review desirable given the novelty of
some features of the regime, such as the use of trustees, and that the
threshold for the credit rating requirement would be set by delegated
legislation.

Calculation of annual dividend

We recommend the insertion of new clause 12C and an amendment to
clause 15, which would change the way that the Bank was required to
calculate its annual dividend to the Crown. At present, the Bank cal-
culates this dividend in accordance with a legislative formula. This
formula-based determination does not always reflect changes to the
Bank’s balance sheet, market, and accounting, and in recent years
has not accurately reflected the amount that should be available for
distribution in an economic sense. The amendments we recommend
would allow the Bank to determine the principles, which must be
published in its Statement of Intent, upon which it would recommend
the dividend. The Minister would continue to be responsible for fi-
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nally determining the amount of the dividend, taking into account the
recommendation of the Bank and the views of the Bank’s Board.

Financial stability reports

We recommend an amendment to clause 19, section 165A, to allow
some flexibility in the timing of the Bank’s issuing of financial sta-
bility reports. We expect them to be issued approximately every six
months.

Definition of terms

We considered recommending amendments to define some of the
terms in the bill, such as “capital” (clause 11, section 157P), “ex-
posures” (clause 11, section 157ZU), and “framework™ (clause 11,
section 157V). We decided not to do so, however, as these concepts
are technical and can change over time. We note that some con-
cepts, such as capital, will be effectively defined through regulations,
which would allow flexibility that definition in the primary legisla-
tion would not.
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Appendix

Committee process

The Reserve Bank of New Zealand Amendment Bill (No. 3) was
referred to the committee on 12 December 2007. The closing date
for submissions was 15 February 2008. We received and considered
17 submissions from interested groups and individuals. We heard 8
submissions.

We received advice from the Reserve Bank of New Zealand, the
Treasury, and an independent specialist adviser. The Regulations Re-
view Committee reported to the committee on the powers contained
in clause 11 (sections 1571, 157N and 157G).
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The Parliament of New Zealand enacts as follows:
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4

Title

This Act is the Reserve Bank of New Zealand Amendment Act

(No 2 3) 2007.

Commencement

Sections 157M to 1570 of the principal Act (as inserted by

section 11 of this Act) come into force on 1 September 2009.

Section 1571 of the principal Act (as inserted by section 11

of this Act) comes into force on 1 March 2010.

Section 157L of the principal Act (as inserted by section 11

of this Act) comes into force on a date to be appointed by the

Governor-General by Order in Council.

Fhis The rest of this Act comes into force on the day
date on which it receives the Royal assent.

Principal Act amended

after the

This Act amends the Reserve Bank of New Zealand Act 1989.

Part 1
Amendments outside Part 6 of principal
Act

Long Title repealed
The Long Title is repealed.
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5 New section 1A inserted
The following section is inserted after section 1:
“1A  Purpose
“(1) The purpose of this Act is to provide for the Reserve Bank of
New Zealand, as the central bank, to be responsible for—
“(a) formulating and implementing monetary policy de-
signed to promote stability in the general level of
prices, while recognising the Crown’s right to deter-
mine economic policy; and
“(b) promoting the maintenance of a sound and efficient fi-
nancial system; and
“(c) carrying out other functions, and exercising powers,
specified in this Act.
“(2) This section does not limit the functions or powers given to
the Bank by any other enactment.”
SA Interpretation
The definition of operating expenses in section 2(1) is
amended by adding “‘; or” and also by adding the following
subparagraph:
“(ii1) any expenses agreed by the Minister and the
Bank not to be operating expenses”.
6 New section 16 substituted
Section 16 is repealed and the following section substituted:
“16 Dealing in foreign exchange by Bank
For the purposes of performing its functions and fulfilling its
obligations under this Act or any other enactment, the Bank
may deal in foreign exchange, on such terms and conditions
as it thinks fit,—
“(a) with any person, including the Crown; and
“(b) on behalf of any person, including the Crown.”
7 Foreign reserves
Section 24 is amended by repealing subsection (2) and substi-
tuting the following subsection:
“(2) The Bank must hold and maintain foreign reserves at that level

or within those levels.”
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‘633
‘6( 1 )

New section 33 substituted

Section 33 is repealed and the following section substituted:
Policy advice

On request by the Minister, the Bank must provide advice to
the Minister on any matter specified in the request that is con-
nected with the functions of the Bank.

“(1A) A request may not be made under subsection (1) that may

“2)

“(6)

limit the Bank in exercising its primary function in section 8.

The Bank may also provide advice to the Minister, at any
time, on any matters or subjects within the responsibility of
the Bank.”

Bank may require financial institution to supply
information

Section 36 is amended by adding the following subsection:
Sections 156G to 1561 and 156J(2)(¢) and (d) (which relate to

the publication or disclosure of information or data supplied to
the Bank) apply with all necessary modifications in respect of
information and data supplied to the Bank under this section as
if for each reference to section 156C in sections 156G(1) and
(3) and 156J(2)(c) there were substituted a reference to section
36.”

Disqualification of Governor and Deputy Governor
Section 46(1)(b) is amended by inserting “or of a deposit taker
as defined in section 157C” after “a registered bank”.

Removal of Governor from office
Section 49(2)(h)(iii) is amended by inserting “or a deposit
taker as defined in section 157C” after “a registered bank”.

Removal of Deputy Governor from office by Order in
Council

Section 50(2)(d)(ii1) is amended by inserting “or a deposit
taker as defined in section 157C” after “a registered bank”.
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9 Duties of Board
(1)  Section 53(1) is amended by repealing paragraph (a) and sub-
stituting the following paragraph:
“(a) keepunder constant review the performance of the Bank
in carrying out—
“(i) its primary function; and
“(i1) its functions relating to promoting the mainten-
ance of a sound and efficient financial system;
and
“(ii1) its other functions under this Act or any other
enactment:”.
(2)  Section 53(3)(f)(iii) is amended by inserting “or a deposit taker
as defined in section 157C” after “a registered bank”.
10  New section 68B inserted
The following section is inserted after section 68A:
“68B Bank to have regard to directions about government
policy objectives
“(1) The Minister may direct the Bank to have regard to a gov-
ernment policy that relates to the Bank’s functions under this
Part and Parts 5B to 5D.
“(2) The Bank must have regard to every direction given by the
Minister under this section.
“(3) The Minister must consult with the Bank before giving a di-
rection.
“(4) A direction must—
“(a) Dbe set out in a written statement signed by the Minister;
and
“(b) as soon as practicable after it is given, be—
“(1) presented to the House of Representatives by the
Minister; and
“(i1) published in the Gazette.
“(5) The Minister may not give a direction that requires the per-

formance or non-performance of a particular act by the Bank,
or any employee or office holder of the Bank, or the bringing
about of a particular result, in respect of a particular person.
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“(6) A direction may be amended, revoked, or replaced in the same
way as it may be given.

“Compare: 2004 No 115 ss 104(1), 113(1)(b), 114, 115(2)”.

10A Further matters that may be prescribed
(1)  Section 81AA(2) is amended by adding the following para-
graph:

“(g) incorporate by reference a framework, standard, specifi-
cation, or requirement that is published by, or on behalf
of, any body or person in any country—

“(1) 1in whole or in part; and
“(i1) with any modifications, additions, or variations
specified in the Order in Council.”
(2)  Section 81AA is amended by adding the following subsection:
“(3) Schedule 3 applies to any material incorporated by reference
in an Order in Council made under section 81.”
11 New Part 5D inserted

The following Part is inserted after section 156ZE:
“Part 5D
“Deposit takers

“Preliminary provisions

“157A Exercise of powers under this Part

The powers conferred on the Governor-General, the Minister,

and the Bank by this Part must be exercised for the purposes

of—

“(a) promoting the maintenance of a sound and efficient fi-
nancial system; or

“(b) avoiding significant damage to the financial system that
could result from the failure of a deposit taker.

“157B Interpretation

“(D

In this Part, unless the context otherwise requires,—
“approved rating agency means a rating agency approved by
the Bank under section 157J

“borrowing group, in relation to a deposit taker, means the
deposit taker and all its guaranteeing subsidiaries
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“capital ratio, in relation to a deposit taker or borrowing
group, means the level of capital in relation to the credit
exposures and other risks of a deposit taker or borrowing

group

“collective investment scheme means—

“(a)

“(b)
“(0)

an arrangement or scheme to which a participatory se-
curity (within the meaning of section 2(1) of the Secur-
ities Act 1978) relates; and

a superannuation scheme (within the meaning of section
2A(1) of the Superannuation Schemes Act 1989); and
a unit trust (within the meaning of section 2(1) of the
Unit Trusts Act 1960)

“debt security has the meaning given to it by section 2(1) of
the Securities Act 1978

“governing body means,—

“(a)

“(b)
“(0)
“(d)

in relation to a body corporate, the board of directors

(or other persons or body exercising powers of manage-

ment, however described) of the body corporate:

in relation to a trust, the trustees:

in relation to a unit trust, the manager and trustee:

in relation to a partnership, unincorporated joint ven-

ture, or other unincorporated body of persons, either—

“@) the board of directors (or other persons or body
exercising powers of management, however de-
scribed) of the partnership, unincorporated joint
venture, or other unincorporated body of persons;
or

“(@1) if there is no board or other persons or body as
described in subparagraph (i), the partners of
the partnership or members of the unincorporated
joint venture or other unincorporated body of per-
sons

“governing document means the rules and instruments con-
stituting, or defining the constitution of, an entity
“guaranteeing subsidiary, in relation to a deposit taker,
means a subsidiary of the deposit taker that—

“(a)

is unconditionally liable (whether or not jointly or sev-
erally with the deposit taker or any other person) to re-
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“(b)

pay some or all debt securities issued by the deposit
taker; or

is liable to repay some or all debt securities issued by
the deposit taker subject only to the condition that the
deposit taker or any other person has failed to do so

“related party, in relation to a deposit taker, means—

“(a)
“(b)
“(0)

“(d)
“(e)

“(®

“(2)

“(h)

the directors of the deposit taker; and

the senior office holders of the deposit taker; and

the relatives of persons referred to in paragraphs (a)

and (b); and

subsidiaries; and

in the case of a deposit taker that is a company, any

person who—

“(i) owns, or in any way has the power to control
(whether directly or indirectly), or has the right
to acquire, 10% or more of the ordinary shares of
the company; or

“(i1) owns, or in any way has the power to control
(whether directly or indirectly), or has the right
to acquire, 10% or more of the voting rights of
the company; or

“(@i1) has, by any other means, 10% or more of the
control of the company; and

in the case of a deposit taker that is an entity other than

a company, any person who—

“(i) 1is in a position to control (whether directly or
indirectly) 10% or more of the voting rights in
relation to that entity; or

“(i1) has, by any other means, 10% or more of the
control of that entity; and

any person who has control (whether directly or indi-

rectly) or significant influence over 25% or more of the

composition of the governing body of the deposit taker;
and

any person or class of persons declared by regulations

to be a related party for the purposes of this Part

“relative, in relation to any person, means—

“(a)

that person’s spouse, civil union partner, or de facto
partner; and
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“(2)

“(b) any parent (including step-parent), brother, sister, or
child (including stepchild) of that person; and

“(c) any parent (including step-parent), brother, sister, or
child (including stepchild) of that person’s spouse, civil
union partner, or de facto partner

“senior office holder,—

“(a) inrelation to a deposit taker, means a person occupying
a position that allows the person to exercise significant
influence over the management or administration of the
deposit holder (for example, a chief executive or a chief
financial officer); and

“(b) includes any class or classes of persons declared by
regulations to be senior office holders for the purposes
of this Part; but

“(c) doesnotinclude any class or classes of persons declared
by regulations not to be senior office holders for the
purposes of this Part

“subsidiary means a subsidiary within the meaning of sec-

tions 5 to 8 of the Companies Act 1993

“trust deed, in relation to a deposit taker, means a trust deed

required by section 33(2)(a) of the Securities Act 1978 in re-

spect of any debt security offered to the public by the deposit
taker

“trustee, in relation to a deposit taker, means a person ap-

pointed as trustee in accordance with the Securities Act 1978

in respect of any debt security offered to the public by the de-

posit taker.

The Governor-General may, by Order in Council, on the ad-

vice of the Minister given in accordance with a recommenda-

tion of the Bank, make regulations for either or both of the

following purposes:

“(a) declaring a person or class of persons to be a related
party for the purposes of this Part:

“(b) declaring a class of persons to be, or not to be, senior
office holders for the purposes of this Part.

“157C Deposit taker defined

“(D

For the purposes of this Part, deposit taker—
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“2)

“(a) means a person who—

“({) offers debt securities to the public in New
Zealand; and

“(i1) carries on the business of borrowing and lending
money, or providing financial services, or both;
and

“(b) includes—

“(i) building secteties a building society as defined in
section 2(1) of the Building Societies Act 1965,
unless the building society is a registered bank;
and

“(i1) eredit untons a credit union as defined in section
2(1) of the Friendly Societies and Credit Unions
Act 1982; and

“(iii) a person or class of persons that is declared by
regulations to be a deposit taker for the purposes
of this Part; but

“(c) does not include—

“@) anissuer of a collective investment scheme:

“@1) aregistered bank:

“(@i1) a local authority:

“(ii1ia) the Crown (as defined in section 2(1) of the Pub-
lic Finance Act 1989):

“(iv) a person or class of persons that is declared by
regulations not to be a deposit taker for the pur-
poses of this Part.

For the purposes of this Part, a reference to an offer of debt
securities to the public has the same meaning as an offer of
securities to the public as set out in section 3 of the Securities
Act 1978.

“(2A) If a person has, before this section comes into force, offered

“G)
“(4)

debt securities to the public in New Zealand and any of those
securities remain unpaid, the person must be treated as satis-
fying the requirement in subsection (1)(a)(i).

A person remains a deposit taker until all debt securities of-
fered to the public in New Zealand by the person are repaid.

The Governor-General may, by Order in Council, on the ad-
vice of the Minister given in accordance with a recommenda-
tion of the Bank, make regulations for the purpose of declaring
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a person or class of persons to be, or not to be, a deposit taker
for the purposes of this Part.

“(5) In considering whether to advise and recommend the mak-
ing of regulations under subsection (4), the Minister and the
Bank must have regard to—

“(a) the purposes of this Part; and

“(b) the nature of the business activities carried on by the
person or class of persons; and and the extent to which
those activities—
“(i) are similar in substance to the activities of a de-

posit taker (as defined in subsection (1)); or

“(i1) 1nvolve activities as a deposit taker; and

“(c) the public interest; and

“(d) any other matters the Minister or the Bank considers
relevant.

“157D Application of Part
This Part, in so far as it applies to trust deeds, applies to every
trust deed whether or not the trust deed was registered under
the Securities Act 1978 before the date of commencement of
this Part.

“157E Bank to consult before recommending making of
regulations under this Part
“(1) The Bank must consult with the following before making a
recommendation for the making of any regulations under this
Part and before granting; amending; or revoking an exemp-
tion under section 157G:
“(a) the Securities Commission; and
“(b) ifreasonably practicable, other persons, or the represen-
tatives of those persons, who the Bank considers will be
substantially affected by any Order in Couneil regula-
tions made in accordance with the recommendation.
“2y Failure to comply with subseetion (1) does not affect the
vatidity of—
“a) regulattons made under this Part; ot
“b) an exemption granted or amended under seetion
1576:; or
“e) a revocation of an exemption under section 4576G-
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“(2) Failure to comply with subsection (1) does not affect the

validity of regulations made under this Part.

“159F Publication of nrinciol
“1 The Bank must publish the principtes on whieh it acts; or pro=
poses to act; i respeet of matters within its diseretion under
this Part; including—

e
<ty
o)

)

trons:
ommendattons to the Mintster for the making of regu=
fations under this Part:

publishes the prineiples on an Internet website that s publiely

“157F Principles to be taken into account under this Part

“(1) The Bank must take into account the principles in subsection
(2) when carrying out its functions and exercising its powers
under this Part, including—

“(a) granting exemptions:

“(b) 1imposing terms and conditions in relation to exemp-

“(c) making recommendations to the Minister for the mak-
ing of regulations under this Part.

“(2) The principles are the following:

“(a)

the desirability of consistency in the treatment of similar

“(b)

institutions, regardless of matters such as their corporate
form:
the importance of recognising—

178

i) that it is not the purpose of this Part to eliminate
all risk in relation to the performance of deposit
takers or to limit diversity among deposit takers;
and

“(i1) that depositors are responsible for assessing risk

in relation to potential investments and for their

own investment choices:
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“(c) the desirability of providing to depositors adequate in-
formation to enable them to assess risk in relation to po-
tential investments and to distinguish between high-risk
and low-risk deposit takers:

“(d) the desirability of sound governance of deposit takers:

“(e) the desirability of effective risk management by deposit
takers:

“(f) the need to avoid unnecessary compliance costs:

“(g) the need to maintain competition within the deposit tak-

ing sector.

“157G Exemptions from Part

The Bank may, by notice in the Gazette, exempt any person ot
class of persons deposit taker, class of deposit takers, or trustee
from compliance with any provision or provisions of—

“(1)

“(a)
“(b)

this Part; or
any regulations made under this Part.

“(1A) The Bank must not grant an exemption under this section un-

“2)

16

less it is satisfied that—

“(a)

the exemption will be consistent with the maintenance

“(b)

of a sound and efficient financial system; and
compliance with the relevant provision or provisions

“(c)

would, in the circumstances, require the deposit taker,
class of deposit takers, or trustee to comply with re-
quirements that are unduly onerous or burdensome; and
the extent of the exemption is not broader than what is

reasonably necessary to address the matters that gave
rise to the exemption.

An exemption may be granted on any terms and conditions that
the Bank thinks fit, including, in relation to a deposit taker,—

“(a)
“(b)
“(0)
“(d)

a requirement that the deposit taker have a minimum
capital ratio:

a requirement that the deposit taker have a specified
minimum level of capital:

a requirement that the deposit taker comply with speci-
fied liquidity requirements:

a requirement that the deposit taker disclose that it does
not have a rating of its creditworthiness under section
1571, and the form and content of that disclosure:
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“G)
“(4)

“©)

“(6)

“(e) a prohibition or restriction on disclosure by the deposit
taker of any rating of creditworthiness or financial con-
dition that is not from an approved rating agency:

“(f) amaximum limit on exposures to related parties:

“(g) a requirement that the deposit taker comply with spe-
cified requirements in relation to the governance of the
deposit taker:

“(h) a requirement that the deposit taker comply with spe-
cified requirements in relation to systems, policies, and
standards to be adopted and complied with by the de-
posit taker for the purpose of managing credit risk, lig-
uidity risk, market risk, and operational risk:

“(i) any other prudential requirements the Bank considers
necessary or desirable to achieve the purposes of this
Part.

The Bank may amend or revoke an exemption in the same way
as an exemption may be granted under this section.

The Bank’s reasons for granting an exemption (including why
an exemption is appropriate) must be notified in the Gazette,
together with the exemption.

However, the Bank may defer notifying or not notify the rea-
sons for granting an exemption if the Bank is satisfied on rea-
sonable grounds that it is proper to do so on the ground of
commercial confidentiality.

An exemption under this section is a regulation for the pur-
poses of the Acts and Regulations Publication Act 1989 and
the Regulations (Disallowance) Act 1989.

“157H Effect of exemption

A person does not breach a requirement of this Part if—

“(a) an exemption from the requirement applies to that per-
son; and

“(b) the person complies with the terms and conditions of
the exemption.
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“Credit ratings

“1571 Deposit taker must have current credit rating

A deposit taker must have a current rating of its creditworthi-

ness, or, if required by regulations made under section 157K,

the creditworthiness of the borrowing group of which the de-

posit taker is part, that—

“(a) complies with the requirements prescribed by regula-
tions made under section 157K; and

“(b) 1is given by an approved rating agency.

“157J Bank may approve rating agencies

“(h)

The Bank may approve a person as a rating agency for the
purposes of this Part.

“(1A) In deciding whether to approve a person as a rating agency,

“2)

the Bank must have regard to the following:
“(a) the independence of the rating agency:
“(b) theadequacy ofresources available to the rating agency:
“(c) the credibility and objectivity of the rating agency’s
methodology:
“(d) the consistency and comparability of the rating agency’s
ratings when assessed against ratings industry practice:
e) the adequacy of the rating agency’s disclosure of infor-
mation, including information about its processes, ex-
perience, and ownership:
“(f) relevant international standards, codes, and recom-
mended practices relating to the ratings industry.

(13

The Bank must publish a list of approved rating agencies on
an Internet website maintained by, or on behalf of, the Bank
that is publicly accessible at all reasonable times.

“157K Regulations relating to credit ratings

18

The Governor-General may, by Order in Council, on the ad-

vice of the Minister given in accordance with a recommenda-

tion of the Bank, make regulations for either or both of the

following purposes:

“(a) providing for the following matters in relation to ratings
of creditworthiness required to be held by deposit tak-
ers:
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“(b)

“(1) the type of rating (for example, whether it is a
short-term or long-term rating):

“(i1) what the rating relates to (for example, whether
it indicates the creditworthiness of a deposit
taker with respect to a specific financial obli-
gation or applies to the deposit taker’s overall
creditworthiness):

requiring a deposit taker to have a rating of credit-

worthiness of the borrowing group of which the deposit

taker is part.

“Governance requirements

of deposit takers

The Governor-General may; by Order i Counetl; on the ad-
viee of the Mintster given i aceordance with a recommenda-
tionr of the Bank; make regulations for the ptrpose of imposing
requirements in relatton to the governance of deposit takers;
mmehrding alt or any of the foHowing:

“py

ﬁ@
ﬁe‘b}

a requirement that the governing body of the deposit
taker meet a speeifted minimum size:

a requirement that the governing body of the deposit
taker have a particular composition (for exampte; that
it inchude a eertain number of independent direetors; or
non-executive directors; or both):

a requirement that particular provisions or provistons of
a partteular nature be included in the governing doeu-
ment of the depostt taker for the purpose of better ensur-
ing that the deposit taker acts in a prudent manner tfor
example; provistons imposing dutics on directors of the
governing body):

a requirement that partictlar provistons or provistons
of a particular nature not be included in the governing
doctument of the deposit taker (for example; provistons
empowering directors to act in the interests of a parent
entity):

to all or any of the matters referred to in subseetion (1)(a) te
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{e) that are deemed to be eontained in the governing document
of the deposit taker:

“157L Governance requirements

‘)

If a deposit taker is a company or a building society,—

“(2)

“(a) the governing body of the deposit taker must include at
least 2 independent directors; and

“(b) the chairperson of the governing body of the deposit
taker may not be an employee of either the deposit taker
or a related party.

If a deposit taker is a subsidiary (within the meaning of section

“3)

5 of the Companies Act 1993), the constitution of the deposit
taker must not include any provision under which directors of
the deposit taker may act otherwise than in the best interests
of the deposit taker.

For the purposes of this section, independent director means

a director that—

“(a) 1isnotanemployee of either the deposit taker or a related
party; and

“(b) 1s not a director of a related party; and

“(c) doesnot, directly or indirectly, have a qualifying interest
in more than 10% of the voting securities of the deposit
taker or a related party.

“157M Deposit taker must comply with governance

requirements

A deposit taker must comply with all requirements in refa-
tion to governance of the deposit taker imposed by regutations
made tnder seetion 457k; including all provistons in refa-
tion to governance required to be or deemed to be included in
a governing document by regulations made under that section:

“Risk management

“I57N Regulations may prescribe requirements relating to risk

20

management

The Governor-General may; by Order in Counetil; on the ad-
vtee of the Minister given in aceordance with a reeommenda-
tionr of the Bank; make regutations for the purposes of—
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ﬁ@

mpostng requirements i retation to the systems; poli=
cies; and standards that must be adopted and eomplied
with by a deposit taker for identifying and managing
risk m refation to the depostt taker and the borrowing
group of which the depostt taker s part; and

jards. inchuding—
“t) who may conduet audits; and
“Gt) how often audits must be condueted; and
“(iit) the outcomes and objectives of audits; and
“Gv) when audits must be completed; and
“v) to whom audit reports must be provided:

requirements

A deposit taker must comply with alt requirements m refa-
tion to risk management; including requirements in refation
to audits; imposed by regulations made under seetion 457N-

“157M Deposit taker must have and comply with risk

management programme

“(1) Every deposit taker must have a risk management programme
and take all practicable steps to comply with that programme.
“(2) The risk management programme must—

“(a)

be in writing; and

“(b)

set out the procedures that the deposit taker will use

for the effective identification and management of the
following risks:

“(i) credit risk:

“(ii) liquidity risk:

“(iil) market risk:

“(iv) operational risk; and

¢) set out appropriate and auditable documentation and
record keeping requirements; and
“(d) describe the steps that the deposit taker will take to en-

sure that the programme remains current, which must
include procedures for—
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11781

i) regular review of the programme to systemati-
cally identify deficiencies in the effectiveness of
the programme; and
“(i1) obtaining the approval of the trustee to amend-

ments to the programme that are necessary to ad-
dress such deficiencies; and

e) be appropriate to the operations of the deposit taker,
having regard to the factors relevant to the risks referred
to in paragraph (b) (for example, the size of the deposit
taker, its funding structure, the market sector in which it
operates, its business strategy, and its relationship with
its borrowing group).

“(3) The Bank may issue, in the manner that the Governor thinks
fit, guidelines for the purpose of interpreting the risk categories
referred to in subsection (2)(b) that must be covered by the
risk management programme.

“157N Risk management programme must be provided to
trustee and must be amended if required by trustee

“(1) The deposit taker must give a copy of its risk management
programme to the trustee.

“(2) The trustee must, as soon as practicable after receiving the
copy of the risk management programme, inform the deposit
taker whether the trustee is satisfied that the risk management
programme meets the requirements in section 157M(2).

“(3) If the trustee is not satisfied that the risk management pro-
gramme meets the requirements in section 157M(2),—

“(a) the trustee may require the deposit taker to amend
the programme and to resubmit the programme to the
trustee for approval within any reasonable time that the
trustee may specify; and

“(b) the deposit taker must comply with those requirements.

“1570 Trustee may require deposit taker to have risk
management programme audited

“(1) The trustee may require the deposit taker to have the risk man-
agement programme audited in a specified manner, at the cost
of the deposit taker, within any reasonable time that the trustee

may specify.
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“(2)

The deposit taker must comply with a requirement of the

trustee under subsection (1) within the time specified by the
trustee.

“Minimum capital requirement

“157P Trust deed must set out minimum capital that deposit

“(1)

“2)
“0)
“(4)

taker is required to maintain

A deposit taker and the trustee must ensure that the trust deed

sets out the minimum capital that the deposit taker is required

to maintain, including—

“(a) the amount of that capital; and

“(b) the form of that capital (for example, the financial in-
struments that may be taken into account in calculating
capital).

The amount of capital must not be less than the amount pre-

scribed by regulations for the purposes of this section.

The form of capital must be a form prescribed by regulations
for the purposes of this section.

The Governor-General may, by Order in Council, on the ad-
vice of the Minister given in accordance with a recommenda-
tion of the Bank, make regulations prescribing for the purposes
of this section—

“(a) amounts of capital; and

“(b) forms of capital.

“157Q Deposit taker must maintain not less than minimum

capital prescribed

A deposit taker must maintain minimum capital of not less
than the amount prescribed by regulations for the purposes
of section 157P in a form prescribed by regulations for the
purposes of that section.

“Capital ratio requirement

“157R Regulations may impose requirement that trust deed

“(1)

includes capital ratio

The Governor-General may, by Order in Council, on the ad-
vice of the Minister given in accordance with a recommenda-
tion of the Bank, make regulations for the purpose of imposing
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“(2)

“G)

a requirement that deposit takers and trustees ensure that trust
deeds include a capital ratio, calculated in accordance with a
prescribed framework, that the deposit taker must maintain.

Regulations made under this section may do 1 or more of the

following:
“(a) provide for the capital ratio to be calculated in respect
of—

“(i) the deposit taker; or
“(i1) a borrowing group of which the deposit taker is
part:

“(b) provide for the capital ratio to be set at a specified min-
imum level for a particular deposit taker or a class of
deposit takers:

“(c) prescribe the framework in accordance with which the
capital ratio must be calculated:

“(d) provide for variation (whether as to content or other-
wise) of the framework to apply to particular deposit
takers or classes of deposit takers:

“(e) incorporate by reference a framework published by, or
on behalf of, any body or person in any country—

“(i) in whole or in part; and
“(i1) with modifications, additions, or variations spe-
cified in the regulations.

The provisions of Schedule 3 apply to a framework incorp-
orated by reference in regulations made under this section.

“157S Deposit takers and trustees must ensure capital ratio

included in trust deed
A deposit taker and the trustee must comply with any require-
ment imposed by regulations made under section 157R.

“157T Deposit taker must maintain capital ratio required to be

24

included in trust deed

A deposit taker must maintain any capital ratio that is required
to be included in the trust deed by regulations made under
section 157R.
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“Restrictions on related party exposures

“157U Regulations may impose requirement that trust deed

“(D)

“2)

“G)

includes maximum limit on exposures to related parties
The Governor-General may, by Order in Council, on the ad-
vice of the Minister given in accordance with a recommenda-
tion of the Bank, make regulations for the purpose of imposing
a requirement that deposit takers and trustees ensure that trust
deeds include a maximum limit on exposures to related par-
ties.

Regulations made under this section may—

“(a) provide that the maximum limit on exposures to related
parties is relative to—

“(i) the capital of the deposit taker; or
“(i1) the capital of the borrowing group of which the
deposit taker is part:

“(b) provide that the maximum limit on exposures to re-
lated parties applies in respect of exposures of the de-
posit taker or exposures calculated across the borrowing
group of which the deposit taker is part:

“(c) require every deposit taker and trustee to ensure that
the trust deed includes a specified maximum limit on
exposures to related parties:

“(d) require every deposit taker and trustee to ensure that the
trust deed includes a maximum limit on exposures to
related parties that is fixed by agreement between the
deposit taker and the trustee (see section 157ZC for
provisions that apply if there is no agreement).

If subsection (2)(d) applies, the regulations must specify the

framework (for example, covering matters as to the identifica-

tion and measurement of credit exposures) in accordance with
which the deposit taker and the trustee must fix the maximum
agreed limit.

“157V Regulations may incorporate by reference framework

“(D)

for calculation of maximum limit on exposures to related
parties

Regulations made under section 157U may incorporate by
reference a framework published by, or on behalf of, any per-
son or body in any country.
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“(2) A framework incorporated by reference in the regulations—
“(a) may be incorporated in whole or in part; and
“(b) with modifications, additions, or variations specified in
the regulations.
“(3) The provisions of Schedule 3 apply to a framework incorp-
orated by reference in regulations made under section 157U.

“157W Deposit takers and trustees must ensure maximum limit
on exposures to related parties is included in trust deed
A deposit taker and the trustee must comply with any require-
ment imposed by regulations made under section 157U.

“157X Deposit taker must not exceed maximum limit on related
party exposures
A deposit taker must not exceed any maximum limit on ex-
posures to related parties required by regulations made under
section 157U to be included in the trust deed.

“Liquidity requirements

“157Y Regulations may impose requirement that liquidity
requirements be included in trust deed
“(1) The Governor-General may, by Order in Council, on the ad-
vice of the Minister given in accordance with a recommenda-
tion of the Bank, make regulations for the purpose of imposing
a requirement that deposit takers and trustees ensure that trust
deeds include liquidity requirements.
“(2) Regulations made under this section may, in relation to the lig-
uidity requirements to be included in the trust deed, prescribe
1 or more of the following:
“(a) assets that qualify as liquid assets for the purposes of
the regulations:
“(b) minimum amounts of liquid assets relative to liabilities
that must be maintained by deposit takers:
“(c) requirements concerning matching maturity of assets
and liabilities:
“(d) requirements in respect of a deposit taker that require
the liquidity of the borrowing group of which the de-
posit taker is part to be taken into account:
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“(e) other measures to better ensure that a deposit taker
maintains prudent cash flows and a level of liquid as-
sets sufficient to enable it to withstand a plausible range
of liquidity shocks (for example, events that result in
it experiencing a significantly reduced inflow of liquid
assets).

“157Z. Deposit takers and trustees must ensure liquidity
requirements are included in trust deeds
A deposit taker and the trustee must comply with any require-
ment prescribed by regulations made under section 157Y.

“157ZA Deposit takers must comply with liquidity
requirements in trust deeds
A deposit taker must comply with the liquidity requirements
required to be included in the trust deed by regulations made
under section 157Y.

“Other matters relating to trust deeds

“157ZB Amendment to trust deed must be treated as if
authorised to be made

“(1) Iftnis Partrequires, or any regulations made under this Part
require, a deposit taker and the trustee to ensure that a matter
is included in or excluded from a trust deed, an amendment to
the trust deed in compliance with that requirement—

“(a) must be treated for all purposes as if it were authorised
to be made and were made in accordance with the provi-
sions of the trust deed before the amendment was made;
and

“(b) applies despite any defect in the form or mode of exe-
cution of the amendment.

“(2) Subsection (1) applies despite there being no power of vari-
ation in the trust deed or anything to the contrary in the trust
deed or other enactment, rule of law, or agreement.

“157ZC Trustee may execute amendment to trust deed
“(1) This section applies if—
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“2)

“G)

“(4)

“(a) this Part requires, or regulations made under this Part
require, a deposit taker and the trustee to ensure that a
matter is included in or excluded from a trust deed; and

“(b) it is necessary to amend the trust deed within a certain
time in order to comply with that requirement; and

“(c) the trustee has made reasonable efforts, in good faith,
to negotiate with the deposit taker for the purpose of
agreeing to an amendment to the trust deed to ensure
compliance with the requirement; and

“(d) the trustee has not, within a reasonable period before the
expiry of the time allowed for amending the trust deed,
been able to reach an agreement with the deposit taker
about the amendment to be made to the trust deed.

If this section applies, the trustee may execute a deed amend-
ing the trust deed without the consent or agreement of the de-
posit taker or any other person in order to ensure that the trust
deed complies with the requirement of this Part or the regu-
lations.

The deed amending the trust deed—

“(a) has effect despite there being no consent or agreement
of the deposit taker or any other person; and

“(b) must be treated for all purposes as if it were authorised
to be made and were made in accordance with the provi-
sions of the trust deed before the amendment was made;
and

“(c) applies despite any defect in its form or mode of execu-
tion.

Subsection (3) applies despite there being no power of vari-
ation in the trust deed or anything to the contrary in the trust
deed or other enactment, rule of law, or agreement.

“Obligations of trustees to Bank

“157ZD Bank may require trustee to attest as to deposit taker’s

“(D)

28

compliance with requirements

The Bank may require a trustee to attest to the Bank, at a time
and in a manner specified by the Bank, as to whether the trustee
is satisfied that the deposit taker is complying with the require-
ments of this Part or of regulations made under this Part.
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“2)

If the Bank requires a trustee to attest to the Bank under this

section, the trustee must either—

“(a) provide that attestation; or

“(b) ifthe trustee is not able to attest to the Bank as required,
the trustee must report the reason, including the details
of'any non-compliance or suspected non-compliance by
the deposit taker.

“157ZE Trustee must report to Bank non-compliance or likely

non-compliance by deposit taker

If a trustee has reasonable grounds to believe that a failure on
the part of the deposit taker to comply_in a material respect
with this Part or any regulations made under this Part has or
may have occurred, or is likely to occur, the trustee must report
the non-compliance or likely non-compliance to the Bank as
soon as practicable.

“157ZF Obligation on trustees to disclose information to Bank

“(D)

in certain circumstances

This section applies if a trustee, in the course of or in con-

nection with the performance of functions as trustee, forms

an opinton that becomes aware of information on the basis of

which he or she could reasonably form an opinion that—

“(a) the deposit taker is unable to pay the deposit taker’s
debts as they become due in the normal course of busi-
ness; or

“(b) the value of the deposit taker’s assets is less than the
value of the deposit taker’s liabilities, including contin-
gent liabilities; or

“(c) 1itis likely that—

“(1) the deposit taker will be unlikely to be able to
pay the deposit taker’s debts as they become due
in the normal course of business; or

“(i1) the value of the deposit taker’s assets will be less
than the value of the deposit taker’s liabilities,
including contingent liabilities; or

“(d) the deposit taker has breached, or is likely to breach, in

a material respect,—

“(i) the terms of the trust deed; or

29

10

15

20

25

30

35



Reserve Bank of New Zealand
Part 1 cl 11 Amendment Bill (No 3)

“(i1) the terms of any offer of debt securities to which
the trust deed relates.
“ta)y nform the Bank of that opinton: and
“b) disclose to the Bank all informatton refating to the af-
fatrs of the deposit taker relevant to that opinton ob-
tained in the course of; or in connection with; the per-
formance of functions as trustee:

“(2) Ifthis section applies, the trustee must disclose to the Bank all
information relating to the affairs of the deposit taker relevant
to the matter referred to in subsection (1) obtained in the
course of or in connection with the performance of functions
as trustee.

“157ZG Protection of trustees

“(1) No civil, criminal, or disciplinary proceedings lie against a
trustee arising from the disclosure in good faith of information
to the Bank under section 157ZD to 157ZF.

“(2) No person may terminate the appointment of a trustee by rea-
son of the trustee disclosing information to the Bank in good
faith under section 157ZD to 157ZF.

“(3) No tribunal, body, or authority, having jurisdiction in respect
of the professional conduct of a trustee, may make an order
against, or do any act in relation to, that person in respect of
the fact of that disclosure.

“Investigation and enforcement powers of Bank

“157ZH Bank may require report relating to deposit taker

“(1) For the purpose of investigating whether a deposit taker is
complying with the requirements of this Part, or regulations
made under this Part, the Bank may, by notice to the deposit
taker, require the deposit taker to supply the Bank with a report
or series of reports prepared by a person approved or appointed
by the Bank on matters relating to the business, operation, or
management of the deposit taker.

“(2) The deposit taker must provide the approved or appointed per-
son with access to the accounting and other records of the
deposit taker and must provide information relating to those
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records if the person preparing the report requests the deposit
taker to do so for the purposes of the report.

“(3) Subsection (2) is subject to section 1572J.

“(4) To avoid doubt, the deposit taker is liable for the cost of every

report that it is required to supply to the Bank under this sec-
tion.

“157Z1 Power to obtain information and documents

“(1) This section applies if the Bank has reasonable cause to be-
lieve that a deposit taker has committed an offence against this
Part.

“(2) If this section applies, the Bank may,—

“(a) by notice in writing to the deposit taker, require the de-
posit taker to supply to the Bank, within the time speci-
fied in the notice, the information, papers, documents,
records, or things specified in the notice; or

“(b) appoint in writing a suitably qualified person to enter
and search any place and inspect, remove, and take
copies of any information, papers, documents, records,
or things in the possession, custody, or control of any
person.

Nothing in seetion 457ZH(2) or 4572ZK2) requires a person

to—

“ta) provide any information or produce any document that
would be priviteged in a eourt of taw; or

“b) produce any mformation; papers; documents; records;
ot things if complianece with that requirement would be
a breach of an obligation of seereey or non=-disclostre
mposed on the person by an enactment (other than the
Offictal Information Aet 1982 or the Privacy Aet 1993)-

“1577ZJ Limitation on information to be provided
Nothing in section 157ZH(2) or 157ZI(2) requires a person
to produce any information, papers, documents, records, or
things if compliance with that requirement would be a breach
of an obligation of secrecy or non-disclosure imposed on the
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person by an enactment (other than the Official Information
Act 1982 or the Privacy Act 1993).

“157ZK Limitations on entering and searching place

A person appointed under section 157Z1(2)(b) must not en-
ter and search any place, or inspect, remove, or take copies
of any information, papers, documents, records, or things in
the possession, or under the control, of any person unless that
person is authorised by search warrant issued under section
1572ZL.

“157ZL Search warrant may be issued

“(1)

“2)

A Judge of the High Court or the District Court may issue a
search warrant in terms of clause 5 of Schedule 4 to a person
appointed under section 1572ZI1(2)(b) if the Judge is satisfied
that there is reasonable cause to believe that a deposit taker has
committed an offence under this Part.

The provisions of Schedule 4 apply to a search warrant issued
under this section.

“157Z1LA Privileges

“(1)

If a person could, in a criminal proceeding, assert a privilege

“(2)

under sections 54 to 57 of the Evidence Act 2006 in respect

of any communication or information, the person is taken to

have the same privilege for the purposes of—

“(a) a request to supply access to accounting and other
records of the deposit taker or provide information
relating to those records under section 157ZH(2); and

“(b) anotice under section 157ZI1(2)(a); and

“(c) asearch warrant issued under section 157ZL.

Subsection (3) applies to documents that are books of ac-

“3)

count or accounting records referred to in section 55(1) of the
Evidence Act 2006.

The application by subsection (1) of section 54 of the Evi-
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“(4)

“(a) the issue of, or the obligation to comply with, a notice
under section 157Z1(2)(a) in respect of a document to
which this subsection applies; or

“(b) theissue or execution of a search warrant under section

157ZL in respect of a document to which this subsec-
tion applies; or

¢) the admissibility, in a criminal proceeding under this

Part, of any evidence that relates to the contents of a
document obtained as a result of a notice under section
157Z1(2)(a) or a search warrant issued under section
157ZL.

A person who has a privilege under this section has the right—

“(5)

“(a) torefuse to disclose a communication or information to
which the privilege would apply if it were sought to be
disclosed in a criminal proceeding; and

“(b) to prevent the search of any such communication or in-
formation; and

“(c) to require the return of such communication or infor-
mation if it is seized by a person exercising a power of
search pending determination of the claim to privilege.

If a person refuses to disclose a communication or informa-

“(6)

tion on the ground that it is privileged under this section, the
Governor may apply to a District Court Judge for an order
determining whether the claim of privilege is valid; and, for
the purpose of determining any such application, the District
Court Judge may require the communication or information to
be produced to him or her.

A District Court Judge may, on the application of the Gov-

(N

ernor, disallow a privilege claimed under this section if the
Judge is satisfied that the claim to privilege would, under sec-
tion 67(1) of the Evidence Act 2006, be disallowed in a pro-
ceeding.

Section 65 of the Evidence Act 2006 (which relates to waiver

“8)

of privilege) applies in respect of any privilege under this sec-
tion.

Nothing in this section affects the application of section 60 of

the Evidence Act 2006.
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“Confidentiality of information

“157ZM Confidentiality of information
“(1) This section applies to—

“2)

“G)

“(4)

34

“(a)

“(b)
“(©)

information supplied or disclosed to, or obtained by,—

“(1) the Bank, under or for the purposes of, or in con-
nection with, the exercise of powers conferred by
this Part:

“(i1) a person appointed by the Bank under section
157Z1(2)(b):

information derived from, or based on, information re-

ferred to in paragraph (a):

information relating to the exercise, or possible exer-

cise, of the powers conferred by this Part.

The Bank, and any person appointed by the Bank under sec-
tion 1572Z1(2)(b), must not publish or disclose information to
which this section applies except—

“(a)
“(b)

“(©)
“(d)
“(e)
“(f)
“(2)

with the consent of the person to whom the information
relates; or

to the extent that the information is available to the pub-
lic under any Act, other than the Official Information
Act 1982, or in a public document; or

for the purposes of this Part or in connection with the
exercise of powers conferred by this Part; or

in connection with any proceedings for an offence
against this Part; or

to the Registrar of the Companies Office or the Secur-
ities Commission; or

to the trustee of the deposit taker to whom the informa-
tion relates; or

to any person who the Bank is satisfied has a proper
interest in receiving the information.

Information to which this section applies must not be pub-
lished or disclosed under subsection (2)(f) or (g) unless the
Bank is satisfied that satisfactory provision exists to protect
the confidentiality of the information published or disclosed.

A person to whom information to which this section applies
is published or disclosed under subsection (2)(c) must not
publish, disclose, or use the information except—
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“©)

“(a) for the purposes of this Part or in connection with the
exercise of powers conferred by this Part; or

“(b) inaccordance with any conditions that may be specified
by the Bank.

A person to whom information to which this section applies is

disclosed under subsection (2)(e), (f), or (g) must not pub-

lish, disclose, or use the information unless the publication,

disclosure, or use is—

“(a) authorised by the Bank; or

“(b) necessary or desirable in connection with the exercise
of any function or power conferred by any enactment.

“157ZN Person who does not comply with section 157ZM

commits offence

Every person who does not comply with section 157ZM

commits an offence and is liable, on summary conviction,—

“(a) in the case of an individual, to imprisonment for a
term not exceeding 3 months or to a fine not exceeding
$50,000; or

“(b) in the case of a body corporate, to a fine not exceeding
$500,000.

“157Z.0 Application of Official Information Act 1982, etc

Nothing in the Official Information Act 1982 or any other Act,
other than this Act, applies to information to which section
1572ZM applies, whether or not that information has been pub-
lished or disclosed to any person under that section.

“Offences and penalties

“157ZP Offences by deposit takers against this Part

Every deposit taker who breaches any of the following sec-

tions commits an offence:

“(a) section 1571 (which relates to the requirement to have
a current credit rating):

“b) seetion 457M (which relates to the obligation to com=
ply with alt requirements in refation to governanee im-=
posed by regulations):
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“(b)

section 157L (which relates to requirements concern-

ﬁ(e)

(13

“(ca)

ing the governance of deposit takers):

section 1570 (which relates to the obligation to com-
ply with al requirements in refatton to risk management
tmposed by regutatrons):

section 157M (which relates to the requirement to
have and comply with a risk management programme):
section 157N (which relates to the requirement to pro-

“(cb)

vide a copy of the risk management programme to the
trustee and amend the programme as required):
section 1570 (which relates to the obligation to com-

“(d)

“(e)

“(H

“(2)

“(h)

()

“0)

ply with a requirement of the trustee that the deposit
taker have its risk management programme audited):
section 157P (which relates to the obligation to ensure
the trust deed sets out the minimum capital that the de-
posit taker is required to maintain):

section 157Q (which relates to the obligation to main-
tain minimum capital of not less than the amount pre-
scribed by regulations):

section 157S (which relates to the obligation to en-
sure that the trust deed complies with any requirement
imposed by regulations to include a capital ratio in the
trust deed):

section 157T (which relates to the obligation to main-
tain any capital ratio required to be included in the trust
deed by regulations):

section 157W (which relates to the obligation to en-
sure that the trust deed complies with any requirement
imposed by regulations to include a maximum limit on
exposures to related parties):

section 157X (which relates to the obligation not to
exceed any maximum limit on exposures to related par-
ties required by regulations to be included in the trust
deed):

section 157Z (which relates to the obligation to ensure
the trust deed complies with any requirement imposed
by regulations to include liquidity requirements in the
trust deed):
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“(k)

section 157ZA (which relates to the obligation to com-
ply with any liquidity requirements required by regula-
tions to be included in the trust deed).

“1572Z.Q Other offences by deposit takers against this Part
Every deposit taker commits an offence who—

“(a)

“(b)

“(©)

“(d)

“(e)

“(®

“(2)

“(h)

fails to provide a report to the Bank if required to do so
under section 157ZH; or

fails to provide access to accounting and other records
of the deposit taker or fails to provide information re-
lating to those records if requested to do so for the pur-
poses of a report under section 157ZH; or

fails to provide any information, papers, documents,
records, or things as and when required to do so by no-
tice under section 1572ZI; or

fails, as and when required by this Part or any regula-
tions made under this Part, to deliver any paper, docu-
ment, record, report, copy, or thing; or

fails, as and when required by this Part or any regula-
tions made under this Part, to allow a person to look
at a paper, document, record, report, copy, or thing; or
fails, as and when required to do so by this Part or
regulations made under this Part, to supply any infor-
mation; or

makes any statement or supplies any paper, document,
record, copy, or thing to the Bank knowing that it is false
or misleading in a material particular; or

without reasonable excuse, obstructs or hinders an au-
thorised person in the execution of any powers con-
ferred on that person by or under this Part or any regu-
lations made under this Part.

“157Z.0A Defence for deposit takers charged with offences

against this Part

“(1) In any prosecution of a deposit taker for an offence against

section 157ZP or 157ZQ, it is a defence if the deposit taker

proves that—
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“(a) the contravention was due to the act or omission of an-
other person, or some other cause beyond the deposit
taker’s control; and

“(b) the deposit taker took reasonable precautions and exer-
cised due diligence to avoid the contravention.

“(2) For the purposes of subsection (1)(a), the term another per-
son does not include a director, employee, or agent of the de-
posit taker.

“(3) A deposit taker is not, without the leave of the court, entitled

as part of a defence provided by this section to rely on any
of the matters specified in subsection (1)(a) unless the de-
posit taker has, not later than 7 working days before the date
on which the hearing of the proceedings commences, served
on the prosecution a notice in writing identifying the act, omis-
sion, or cause relied on by the deposit taker.

“157Z.0QB Power of court to discharge deposit taker

‘()

If a deposit taker is charged with an offence against section

“(2)

157ZP or 157ZQ, the court may direct that the defendant be
discharged if the court considers that the alleged contravention
was 1n respect of matters that were immaterial.

A direction under subsection (1) may be made at any stage of

“3)

the proceeding—

“(a) on the motion of the court or on the application of the
defendant; and

“(b) after giving both the prosecutor and the defendant a rea-
sonable opportunity to be heard on the matter.

A discharge under this section is deemed to be an acquittal.

“(4)

Nothing in this section limits sections 106 to 109 of the Sen-

tencing Act 2002.

“157ZR Liability of directors

38

If a body corporate is convicted of an offence under section

157ZP or 1572Q, every director of the body corporate is

guilty of an offence if it is proved—

“(a) that the act that constituted the offence took place with
his or her authority, permission, or consent; and

“(b) that he or she—
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“(1) knew, or could reasonably be expected to have
known, that the offence was to be or was being
committed; and

“@i1) failed to take reasonable steps to prevent or stop
it.

“157ZS Offences by trustees against this Part
“(1) Every trustee who breaches any of the following sections com-
mits an offence:

“2)

“(a)

“(b)

“(©)

“(d)

“(e)

“(®

“(2)

section 157P (which relates to the obligation to ensure
the trust deed sets out the minimum capital that the de-
posit taker is required to maintain):

section 157S (which relates to the obligation to en-
sure that the trust deed complies with the requirement
imposed by regulations to include a capital ratio in the
trust deed):

section 157W (which relates to the obligation to en-
sure that the trust deed complies with a requirement im-
posed by regulations to include a maximum limit on ex-
posures to related parties):

section 157Z (which relates to the obligation to ensure
the trust deed complies with a requirement imposed by
regulations to include liquidity requirements in the trust
deed):

section 157ZD (which relates to the obligation to pro-
vide an attestation to the Bank or reasons why an attest-
ation cannot be provided):

section 157ZE (which relates to the obligation to re-
port to the Bank any non-compliance or likely non-com-
pliance by the deposit taker):

section 1572ZF (which relates to the obligation to pro-
vide information to the Bank in certain circumstances).

Every trustee commits an offence who makes a statement to
the Bank in relation to its obligations to the Bank, including
providing an attestation, knowing it to be false or misleading
in a material particular.
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“157ZT Penalties for offences
“(1) Every deposit taker who commits an offence under section
157ZP(a) is liable, on summary conviction,—

“(a)

“(b)

in the case of an individual, to imprisonment for a term
not exceeding 18 months or to a fine not exceeding
$200,000, or both; or

in the case of a body corporate, to a fine not exceeding
$2,000,000.

“(2) Every deposit taker who commits an offence under any other
provision in section 157ZP or 157ZQ is liable, on summary
conviction,—

“(a)

“(b)

in the case of an individual, to imprisonment for a term
not exceeding 12 months or to a fine not exceeding
$100,000, or both; or

in the case of a body corporate, to a fine not exceeding
$1,000,000.

“(3) Every director who commits an offence under section 157ZR
is liable, on summary conviction, to imprisonment for a term
not exceeding 12 months or a fine not exceeding $100,000, or

both.

“(4) Every trustee who commits an offence under any provision in
section 15728 is liable, on summary conviction, to a fine not
exceeding $200,000.

“Miscellaneous

“157ZU Matters relating to regulation-making powers under
this Part
Regulations made under section 157K, 157L, 157N, 157P,
157R, 157U, or 157Y may—

“(a)

“(b)
“(0)
“(d)

40

prescribe clauses relating to all or any of the matters
referred to in those sections that are deemed to be con-
tained in, or adopted by, trust deeds; and

prescribe requirements or clauses that apply to all de-
posit takers; and

prescribe different requirements or clauses for different
classes of deposit takers; and

prescribe different requirements or clauses for particu-
lar deposit takers.
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“157ZUA Bank must review and report on operation of this

“(1)

Part
The Bank must, not later than 5 years after the commencement

“(2)

of this section,—

“(a) review the operation of this Part since the commence-
ment of this section; and

“(b) prepare a report on the review for the Minister.

The report on the review must include recommendations to the

“(3)

Minister on whether any amendments to the Act concerning
the matters dealt with in this Part are necessary or desirable.

As soon as practicable after receiving the report, the Minister

12A

must present a copy of that report to the House of Representa-
tives.”

Part 2
Amendments to Part 6 of principal Act

Section 158 repealed

12B

Section 158 is repealed.

Funding agreements

12C

Section 159(1) is amended by inserting the following para-
graph after paragraph (d):
“(da) Part 5D:.”

New section 162 substituted

“162

Section 162 is repealed and the following section substituted:

Determination of annual dividend

“(1)

The Bank must, as soon as practicable after the end of each fi-

“(2)

nancial year, recommend to the Minister the amount appropri-
ately payable by the Bank to the Crown as an annual dividend
in respect of the financial year.

The Bank must determine the amount it recommends to the

“(3)

Minister under subsection (1) in accordance with the princi-
ples set out in its statement of intent.

The Minister must determine the amount that the Bank must

pay to the Crown as an annual dividend in respect of the finan-
cial year having regard to—
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“(a) the recommendation of the Bank; and
“(b) the views of the Board of the Bank; and
“(c) any other relevant matters.

“(4) The Bank must publish in its annual report—

12

13

“(a) the amount it recommends to the Minister under sub-
section (1); and
“(b) the determination made by the Minister under subsec-

tion (3).”

New Part 6 heading substituted
The Part 6 heading is repealed and the following heading sub-
stituted:

“Part 6

“Financial and accountability matters”.

New heading and sections 162AA and 162AB inserted
The following heading and sections are inserted after section

162:

“Accountability documents

“162AA Purpose of accountability documents

The purpose of the 3 accountability documents required under
this Part is as follows:

statement of intent: to promote the public accountabil-
ity of the Bank by—

4

“(a)

“(b)

“()

(i)
“(iii)

enabling the Crown to participate in the process
of setting the Bank’s medium-term intentions and
undertakings; and

setting out for the House of Representatives those
intentions and undertakings; and

providing a base against which the Bank’s actual
performance can be later assessed:

annual report: to—

“(M)
“(i)

report on the activities of the Bank during the
previous year; and

assess those activities against the intentions and
undertakings set out in the latest statement of in-
tent; and
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“(iil) ensure the accountability of the Bank for the

funds available to it:
“(c) financial stability report: to—

“(i) report on matters relating to the soundness and
efficiency of the financial system and other mat-
ters associated with the Bank’s statutory pruden-
tial purposes; and

“(i1) allow assessments to be made of the effectiveness
of the Bank’s use of its powers to achieve its
statutory prudential purposes.

“Compare: 2004 No 115 s 138

“162AB Assessment of regulatory impacts of policies
“ The Bank must regularly assess the regulatory impacts of the

2y

poticies adopted or applied under Part 5 and Parts 5B to 5B;

and must give reports on the assessments to the Minister:

Reports on the assessments of regulatory impacts may be—

“a) provided to the Minister as part of any accountability
document or other report; or

“b) provided as a stand-alone report; either folowing a re-
quest by the Mintster or prepared on the Bank’s own

“162AB Assessment of regulatory impacts of policies

“(1) The Bank must—

“(a) assess the expected regulatory impacts of any policy
that it intends to adopt under Part 5 and Parts 5B to 5D;
and

“(b) assess the regulatory impacts of the policies adopted
and applied under Part 5 and Parts 5B to 5D at intervals
appropriate to the nature of the policy being assessed;
and

“(c) give reports on the assessments to the Minister.

“(2) Subsection (1) does not apply in respect of any policy that is
of a minor or technical nature.
“(3) The Bank may provide reports on the assessments of regula-

tory impacts to the Minister—
“(a) as part of an accountability document or other report; or
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“(4)

“(b) as a stand-alone report prepared following a request by
the Minister or on the Bank’s own initiative.

The Bank must publish every report on the assessment of regu-

“(5)

latory impacts on an Internet site maintained by, or on behalf
of, the Bank.

However, the Bank may omit information from any report pub-

“(6)

lished if it is satisfied on reasonable grounds that it is proper to
omit the information on the ground of commercial confiden-
tiality relating to a financial institution.

To avoid doubt, the publication of an accountability document

14

15
(1)

2)

44

that includes a report on the assessments of regulatory impacts
satisfies the obligation in subsection (4).”

New heading inserted
The following heading is inserted above section 162A: “State-
ment of intent”.

Content of statement of intent

Section 162B(1) is amended by repealing paragraphs (c) and

(d) and substituting the following paragraphs:

“(c) the specific impacts, outcomes, or objectives that the
Bank seeks to achieve or contribute to:

“(d) how the Bank intends to perform its functions and con-
duct its operations to achieve those impacts, outcomes,
or objectives:

“(da) if a direction has been given under section 68B, how
the Bank has had regard to the direction:”.

Section 162B(1) is amended by adding the following para-

graphs:

“(fa) a statement of the principles in accordance with which
the Bank must determine the amount it recommends to
the Minister as appropriately payable by the Bank to the
Crown as an annual dividend:

“(g) the main financial and non-financial measures and stan-
dards by which the future performance of the Bank may
be judged:

“(h) the matters on which the Bank will consult or notify
the Minister before making a decision, the matters on
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16

“2)

17

18

19

which it will report to its Minister, and the frequency of
reporting:

“(i) any other matters that are reasonably necessary to
achieve an understanding of the Bank’s intentions and
direction.”

Compare: 2005 No 115 s 141(1)(c)(d)(f)(g) and (j)

Process for providing statement of intent to Minister
Section 162C is amended by adding the following subsection
as subsection (2):

If the Minister’s comments include comment on the finan-
cial sector regulatory outcomes set out in the Bank’s draft
statement of intent, the Bank must, when providing its final
statement of intent to the Minister, also provide a response to
the Minister’s comments that demonstrates how the Bank has
taken those comments into account in formulating its object-
ves.”

New heading inserted
The following heading is inserted above section 163: “Annual
reports”.

Annual reports and accounts

Section 163(2) is amended by inserting the following para-

graph before paragraph (a):

“(aaa) an assessment against the intentions, measures, and
standards set out in the statement of intent prepared at
the beginning of the financial year; and”.

New heading and section 165A inserted
The following heading and section are inserted above section
166:

“Financial stability reports

“165A Financial stability reports

“(h)

The Bank must, within 6 months after this section comes into
foree and then at intervals of not more than 6 months from the

date of pubtteation of the preceding report not less than twice

in every calendar year,—
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“(2)

“G)

20

21

46

“(a) deliver a financial stability report to the Minister; and
“(b) publish the report on the Bank’s Internet website an
Internet site maintained by, or on behalf of, the Bank.

A financial stability report must—

“(a) report on the soundness and efficiency of the financial
system and other matters associated with the Bank’s
statutory prudential purposes; and

“(b) contain the information necessary to allow an assess-
ment to be made of the activities undertaken by the
Bank to achieve its statutory prudential purposes under
this Act and any other enactment.

The Minister must, as soon as practicable after receiving the
report, present it to the House of Representatives.”

New heading inserted
The following heading is inserted above section 166: “Audits”.

New Schedules 3 and 4 added
The Schedules 3 and 4 set out in the Schedule of this Act
are added.
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Amendment Bill (No 3) Schedule
Schedule s 21

New Schedules 3 and 4 added
Schedule 3 ss 81AA(3), 157R(3),
157V(3)

General provisions relating to material
incorporated by reference under Part Sb

Effect of material incorporated by reference in regulations
This clause and clauses 2 to 7 apply to material incorporated
by reference in regutattons made under Part 5B-—

(a) an Order in Council made under section 81; and

(b) regulations made under Part 5D.

Material incorporated by reference in_an Order in Council
made under section 81 or regulations has effect as part of the
Order in Council or regulations.

Effect of amendments to, or replacement of, material

incorporated by reference in regulations

An amendment to; or replacement of; matertal incorporated
as part of regulations A only if regulations made under Part
5D after the making of regulations A state that the partieudar
amendment or replacement has that effect:

An amendment to, or replacement of, material incorporated by
reference in an Order in Council or regulations has legal effect
as part of that instrument only if an Order in Council made
under section 81 or regulations made under Part 5D after the
making of that instrument state that the particular amendment
or replacement has that effect.

Proof of material incorporated by reference

A copy of the material incorporated by reference in an Order

in Council or regulations, including any amendment to, or re-

placement of, the material, must be—

(a) certified as a correct copy of the material by the Gov-
ernor; and

(b)  retained by the Governor.

The production in proceedings of a certified copy of the ma-
terial is, in the absence of evidence to the contrary, sufficient
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48

Schedule 3—continued

evidence of the incorporation in the Order in Council or regu-
lations of the material.

Effect of expiry or revocation of material incorporated
by reference

Material incorporated by reference in_an Order in Council or
regulations that expires or is revoked, or that ceases to have ef-
fect, ceases to have legal effect as part of the Order in Council
or regulations only if an Order in Council made under section
81 or regulations made under Part 5D state that the material
is revoked or ceases to have legal effect.

Access to material incorporated by reference

The Governor—

(a) must make the material referred to in subclause (2)
available for inspection during working hours free of
charge at the head office of the Bank and at any other
places that the Governor determines are appropriate;
and

(b)  must make copies available for purchase at a reasonable
price; and

(c) may make copies of the material available in any other
way that the Governor considers appropriate in the cir-
cumstances (for example, on an Internet website); and

(d)  must give notice in the Gazette stating that—

(i)  the material is incorporated in the regulations and
the date on which the regulations were made; and

(i)  the material is available for inspection during
working hours, free of charge, and the location of
the place or places at which it can be inspected;
and

(iii) copies of the material can be purchased and the
location of the place or places at which they can
be purchased; and

(iv) if copies of the material are available under para-
graph (c), the material is available in other ways,
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Schedule 3—continued

and giving the details of how and where it can be
accessed and obtained.

The material is—

(aaa) aframework, standard, specification, or requirement in-
corporated by reference in an Order in Council made
under section 81:

(aa) any amendment to, or replacement of —

(i) the framework, standard, specification, or re-
quirement incorporated by reference in the
Order in Council; or

(i) the framework, standard, specification, or re-
quirement referred to in paragraph (aaa) with
the amendments or replacement framework,
standard, specification, or requirement incorpor-
ated within it:

(a) a framework incorporated by reference in regulations
made under section 157R or 157U:

(b) any amendment to, or replacement of,—

(i)  the framework that is incorporated in the regula-
tions; or

(i)  the framework referred to in paragraph (a) with
the amendments or replacement framework in-
corporated within it.

A fatture to comply with this elause does not invalidate regu-

attons that tncorporate a framework by referenee:

A failure to comply with this clause does not invalidate—

(a) an Order in Council that incorporates a framework,
standard, specification, or requirement by reference; or

(b) regulations that incorporate a framework by reference.

Acts and Regulations Publication Act 1989 not applicable
to material incorporated by reference

The Acts and Regulations Publication Act 1989 does not apply
to material incorporated by reference in_an Order in Council
or regulations or to an amendment to, or replacement of, that
material.
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7 Application of Regulations (Disallowance) Act 1989 to
material incorporated by reference

(1) Nothing in section 4 of the Regulations (Disallowance) Act
1989 requires material that is incorporated by reference in an
Order in Council or regulations to be laid before the House of 5
Representatives.

(2) The Regulations (Disallowance) Act 1989, apart from the
modification to the application of section 4 of that Act made
by subclause (1) of this clause, applies to_an Order in
Council or regulations that incorporate material by reference. 10
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)

(1)

Schedule 4 s 157ZL(2)

General provisions relating to search
warrants issued under Part SD

Interpretation
In this schedule, Judge means a Judge of the High Court.

Application of clauses 3 to 13

Clauses 3 to 13 apply to every search warrant applied for
and issued under Part 5D that would enable the entry and
inspection, or entry and search, of any place.

Application for search warrant

An application for a search warrant must contain, in reasonable

detail, the following particulars:

(a)  the name of the applicant:

(b)  the grounds on which the application is made:

(c) the address or other description of the place to be
searched:

(d)  adescription of the item or items, believed to be at the
place, that are sought by the applicant.

The Judge may require the applicant to supply further infor-

mation concerning the grounds on which the search warrant is

sought.

The applicant must disclose in the application—

(a) details of any other applications for a search warrant
that the applicant knows to have been made within the
previous 3 months in respect of the place proposed to
be searched; and

(b)  the result of that application or applications.

The applicant must, before making an application for a search

warrant, make reasonable inquiries for the purpose of comply-

ing with subclause (3).

The Judge may authorise the search warrant to be executed on

more than 1 occasion if he or she is satisfied that this is required

for the purposes for which the warrant is being issued.

Mode of application for search warrant
An application for a search warrant—
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52

Schedule 4—continued

(a)  must be in writing, unless subclause (3) applies; and
(b) may be transmitted to the Judge electronically.

The applicant must appear in person before the Judge unless
subclause (3) applies.

A Judge may allow an application for a search warrant to be

made orally (for example, by telephone call) and excuse the

applicant from making a personal appearance if the Judge is
satisfied that—

(a)  thedelay that would be caused by requiring an applicant
to appear in person would compromise the effectiveness
of the search; and

(b)  the question of whether the warrant should be issued
can properly be determined on the basis of an oral com-
munication (together with the information described in
paragraph (c)); and

(c) theinformation required by clause 3(1) to (3) has been
supplied to the Judge.

Form and content of search warrant

Every search warrant issued must be directed to an authorised
person by name, to every authorised person holding a specified
office or authorisation, or to every authorised person.

A search warrant issued—

(a) may be executed by all or any of the persons to whom
it is directed:

(b) may be subject to any conditions specified in the war-
rant that the Judge considers reasonable:

(c) may be executed only once, unless execution on more
than 1 occasion has been authorised.

Every search warrant must contain, in reasonable detail, the

following particulars:

(a)  the place or thing that may be searched:

(b)  the provision authorising the issue of the warrant:

(c)  adescription of what may be seized:

(d)  the period during which the warrant may be executed,
being a period not exceeding 14 days from the date of
issue:
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Schedule 4—continued

(e) any conditions specified by the Judge under subclause
(2)(b):

(f)  ifthe warrant may be executed on more than 1 occasion,
the number of times, or the period of time over which,
the warrant may be executed.

Transmission of search warrant

If it is not possible for the person charged with executing the

warrant to have it in his or her possession at the time of exe-

cution, one of the following documents (which is deemed for

all legal purposes to constitute the warrant) may be executed:

(a) afaxed copy or electronic copy of a warrant issued by
the Judge:

(b)  a copy made by the person to whom the warrant is di-
rected, at the direction of the Judge and endorsed to that
effect.

Retention of documents

A copy of every written application for a search warrant or
(in the case of an oral application) the written record of the
application made by the Judge must be retained permanently
by, or on behalf of, the Judge.

An applicant to whom a search warrant is issued must retain

the warrant, a copy of the application (if made in written form),

and all documents tendered by the applicant in support of the
application until,—

(a) inthe case of a warrant that is executed, the completion
of all proceedings in respect of which the validity of the
warrant may be in issue; and

(b) in any other case, the destruction or transfer of the
warrant and other documents is required by the Public
Records Act 2005 or any other enactment or rule of
law.

When search warrant is executed
A search warrant is executed when the person executing the
warrant—
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(a)
(b)

Schedule 4—continued

has seized all the items specified in the warrant; or
leaves the place or thing being searched and does not
return within 4 hours.

Powers conferred by search warrant
Every search warrant issued under Part 5D authorises the per-
son executing it to—

(a)

(b)

(©)

(d)
(e)

€3]
(2

(h)

enter and search the place or thing specified in the war-
rant, and any item or items found in that place or thing,
at any time that is reasonable in the circumstances:
request any person to assist in the execution of the war-
rant (including, without limitation, a member of a hapt
or iwi if the place to be entered is of cultural or spiritual
significance to that hapii or iwi):

use any force that is reasonable for the purposes of exe-
cuting the warrant:

seize any thing authorised by the warrant:

bring, and use in or on the place or thing searched, any
equipment, to use any equipment found on the place or
thing, and to extract any electricity from the place or
thing to operate the equipment that is reasonable to use
in the circumstances, for the purposes of executing the
warrant:

copy any document, or part of a document, that may be
seized under the warrant:

require any person to reproduce, or to assist the person
executing the warrant to reproduce, in usable form, any
information recorded or stored in any document that
may be seized under the warrant:

take photographs or video recordings of the place or
thing searched, and of any thing found in that place,
if the person executing the warrant has reasonable
grounds to believe that the photographs or video
recordings may be relevant in any proceedings arising
from the execution of the warrant.

The person executing the search warrant may seize any item
or items that he or she, or any person assisting him or her, finds
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Schedule 4—continued

in the course of executing the warrant if the person executing
the warrant has reasonable grounds to believe that he or she
or any other person who can apply for a search warrant under
Part 5D could obtain a warrant to seize it under Part 5D.

The person executing a search warrant may, in a manner and
for the duration that is reasonable for the purposes of executing
the warrant,—

(a)  secure the place searched, any area within that place, or
any thing found within that place:

(b)  exclude any person from the place searched, or from any
area within the place or thing, if the person executing
the warrant has reasonable grounds to believe that the
person to be excluded will obstruct or hinder the execu-
tion of the warrant.

The powers conferred by this clause are subject to any condi-
tions imposed under clause 5(2)(b).

Section 198B of the Summary Proceedings Act 1957 applies
in respect of every search warrant as if for each reference to
a constable there were substituted a reference to a person au-
thorised to execute the search warrant.

Powers of persons called to assist

Every person called on to assist a person executing a search

warrant may—

(a) enter the place to be searched:

(b)  while in the company and under the direction of the
person executing the warrant, use reasonable force in
respect of any property for the purposes of executing
the warrant:

(c)  search areas within the place that the person executing
the warrant has determined may lawfully be searched:

(d)  seize any thing that the person executing the warrant has
determined may lawfully be seized:

(e)  take photographs and video recordings of the place and
things found in the place or thing if the person executing
the warrant has determined that those things may be
lawfully taken:
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(1)

56

Schedule 4—continued

(f)  bring onto the place or thing and use any equipment,
make use of any equipment found on the place or thing,
or extract electricity from the place or thing for the pur-
poses of operating the equipment that the person execut-
ing the warrant has determined may be lawfully used:

(g) copy any document, or part of a document, that the per-
son executing the warrant has determined may be law-
fully copied.

If a member of the police is assisting another person execut-

ing a search warrant, that member of the police may exercise

any power ordinarily exercisable by him or her in executing a

search warrant.

The person executing a search warrant must—

(a) accompany any assistant on the first occasion when the
assistant enters the place or thing to be searched; and

(b)  provide such other supervision of any assistant as is rea-
sonable in the circumstances.

The powers conferred by this clause are subject to any condi-

tions imposed under clause 5(2)(b).

Person executing warrant to produce evidence of
authority
The person exercising the search warrant must—
(a)  Dbefore initial entry into or onto the place or thing to be
searched—
(i)  announce his or her intention to enter and search
the place pursuant to a search warrant; and
(i)  identify himself or herself; and
(b)  Dbefore initial entry into or onto the place or thing to be
searched—
(1)  give the occupier (if present) of the place or thing
a copy of the search warrant; and
(i1))  produce to the occupier (if present) of the place
or thing evidence of his of her identity; and
(c) ifrequested to do so at any time after initial entry into
or onto the place or thing to be searched, produce—
(i)  acopy of the search warrant; and
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Schedule 4—continued

(i)  evidence of his or her identity.

The person executing the search warrant is not required to
comply with subclause (1)(a) and (b) if he or she believes
on reasonable grounds that no person is lawfully present in or
on the place to be searched.

The person executing the search warrant may use reasonable

force in order to effect entry into or onto the place if—

(a) subclause (2) applies; or

(b) following a request, the person present refuses entry or
does not allow entry within a reasonable time.

On completion of the execution of the search warrant, the per-

son executing it must provide written notice containing the fol-

lowing particulars:

(a) the date and time of the commencement and completion
of execution of the warrant:

(b)  the name of the person executing the warrant who had
overall responsibility for that execution:

(c)  the address of the police station or other office to which
inquiries should be made:

(d) if nothing is seized, the fact that nothing was seized:

(e) ifanything was seized, the fact that seizure occurred and
that an inventory of the things seized will be provided
to the occupier not later than 7 days after the seizure.

If the occupier is not present at any time during the execution
of the warrant, or if it is not reasonably practicable to comply
with subclause (1)(c), the person executing the warrant must
on completion of execution leave a copy of the warrant and the
notice required by subclause (4) in a prominent position on
the place, except where this is not reasonably practicable.

This clause is subject to clause 13.

Inventory of items seized

The person who executed the search warrant must, not later
than 7 days after the seizure of any property or evidence, pro-
vide to the occupier, and to every other person who the person
who executed the search warrant has reason to believe may
have an interest in what was seized,—
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Schedule 4—continued

(a)  written notice specifying what was seized; and
(b)  acopy of the warrant and the written notice required by
clause 11(4).

A person who executes a search warrant must make reasonable
inquiries for the purposes of complying with subclause (1).

This clause is subject to clause 13.

Compliance with certain provisions may be deferred in

certain circumstances

A person executing a search warrant may apply to a Judge for a

postponement of the obligation to comply with clause 11(1),

(4), and (5) or 12 on the grounds that—

(a)  compliance would endanger the safety of any person; or

(b)  compliance would prejudice ongoing investigations of
breaches or potential breaches of Part 5D or executions
of the warrant on subsequent occasions.

An application may be made under subclause (1) at the time

of the initial application for the warrant or until the expiry of

7 days after the warrant is finally executed.

On an application under subclause (1), the Judge may post-

pone for a specified period not exceeding 12 months the obli-

gation to comply with clause 11(1), (4), and (5) or 12, if the

Judge is satisfied there were reasonable grounds for believing

that compliance would—

(a)  endanger the safety of any person; or

(b)  prejudice ongoing investigations under Part 5D or the
exercise of entry and search powers on subsequent oc-
casions.
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