Legal Services Bill

Government Bill

Explanatory note

General policy statement

The Legal Services Bill will replace the current Legal Services Act
2000. The Bill will reform the legal aid system in the following ways:

transferring the administration of publicly funded legal ser-
vices to the Ministry of Justice and providing that the Secretary
for Justice will be responsible for establishing and delivering
different legal services; and

disestablishing the Legal Services Agency and establishing a
new statutory officer within the Ministry of Justice, the Legal
Services Commissioner, who will be responsible for the grant-
ing of legal aid; and

introducing a new quality assurance and performance manage-
ment system for those providing publicly funded legal services
under the Bill; and

enabling the development of streamlined processes for assess-
ing applications for certain low-cost criminal cases; and
replacing the current Legal Aid Review Panel with a new
Legal Aid Tribunal; and

clarifying that legal aid is available for Waitangi Tribunal pro-
ceedings, but not negotiations with the Crown to achieve a
settlement of a claim, as this process is funded by the Office
of Treaty Settlements within the Ministry of Justice; and
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. making administrative improvements.

Background: Need for reform

Legal aid systems worldwide are facing serious challenges. In 2009,
a fundamental review of the New Zealand legal aid system was com-
missioned to ensure New Zealand has an effective and sustainable
legal aid system into the future. The review was chaired by Dame
Margaret Bazley, who identified significant issues within the legal aid
system. These included the variable quality of legal aid services and
inadequate mechanisms to ensure quality, legislative impediments
that contributed to market inefficiencies, and serious service deliv-
ery issues.

The Legal Services Bill will provide the basis for a new, more effect-
ive legal aid system that supports the wider justice sector. The pro-
posals work as a package to create a system in which taxpayers can
have confidence that legal aid expenditure is directed at high-quality
legal services provided by competent lawyers. The new regime will
focus on both quality and efficiency. The Bill reflects these object-
ives and allows for flexibility in the design and provision of services
to ensure that the new system is administered in an effective and ef-
ficient manner by the Ministry of Justice.

Moving functions of Legal Services Agency into Ministry of
Justice

The Bill disestablishes the Legal Services Agency and moves its
functions into the Ministry of Justice. The Secretary for Justice will
have the primary responsibility for the administration of the legal aid
system. However, an independent statutory officer, the Legal Ser-
vices Commissioner, will be established to ensure, in particular, that
there is independence in the granting of legal aid to individuals. The
Commissioner will also perform other tasks allocated by the Secre-
tary for Justice.

Establishment and delivery of legal services

The Bill ensures that the Secretary for Justice will have the flexi-
bility to establish different legal services and methods of delivering
those services. For example, this will include assessing the specific
needs for legal services by people with insufficient means within New
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Zealand and developing the legal services that may be provided under
the new regime. It will also include determining the method of deliv-
ery, such as employing salaried lawyers to provide services; entering
into agreements with individual lawyers, firms, or groups of lawyers;
and arranging for community law centres to deliver services.

New quality assurance framework

The Bill establishes a new quality framework for approving providers
as follows:

. lawyers will need to meet new criteria, set by regulation, for
approval as a provider of certain legal services, including legal
aid services; and

. the Secretary for Justice will decide approvals based on the
recommendation of Selection Committees, which will be es-
tablished to assess and recommend whether lawyers should be
approved to provide services; and

. lawyers will be approved to provide particular services for
fixed periods; and

. lawyers will need to apply for re-approval once their period of
approval expires; and

. the Ministry of Justice will monitor the performance of
providers; and

. a Performance Review Committee will be established to con-
sider concerns raised and recommend sanctions, where appro-
priate; and

. a Review Authority will be established to review decisions of

the Secretary regarding approvals.

Streamlined eligibility process for certain applications

The Bill allows for the streamlining of legal aid granting processes
for offences prescribed by regulation where grants are (or are likely to
be) under a set amount. This will reduce the time lawyers and clients
spend dealing with administrative matters. These grants will not be
subject to a repayment obligation. However, where the set amount is
exceeded (or the Commissioner considers it may be exceeded), the
application will be determined under the standard granting processes.
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This may include imposing repayment conditions based on the full
amount of legal aid granted.

New Legal Aid Tribunal

The Legal Aid Review Panel will be replaced by a new Legal Aid
Tribunal situated within the Ministry of Justice, which administers
other tribunals.

Clarifying streams of funding for settlement negotiations

The Bill clarifies that legal aid is available for Waitangi Tribunal pro-
ceedings, but not negotiations with the Crown to achieve a settlement
of'a claim. This process is funded by the Office of Treaty Settlements
within the Ministry of Justice.

Other administrative improvements

The Bill includes important administrative improvements. It pro-
vides for the ability to prescribe time frames for invoicing by legal
aid providers. The Bill also improves the process for seeking infor-
mation about a claim from the Waitangi Tribunal for the purposes of
determining whether to grant an application for proceedings before
the Tribunal.

Regulatory impact statements

The Ministry of Justice produced regulatory impact statements on
December 2009 and March 2010 to help inform the main policy de-
cisions taken by the Government relating to the contents of this Bill.
A copy of these regulatory impact statements can be found at—

. http://www.justice.govt.nz/policy-and-consultation/regulato-
ryimpactstatements

. http://www.treasury.govt.nz/publications/informationre-
leases/ris

Clause by clause analysis
Clause 1 is the Title clause.

Clause 2 provides for the commencement. The Act comes into force
on a date appointed by the Governor-General by Order in Council,


http://www.justice.govt.nz/policy-and-consultation/regulatoryimpactstatements
http://www.justice.govt.nz/policy-and-consultation/regulatoryimpactstatements
http://www.treasury.govt.nz/publications/informationreleases/ris
http://www.treasury.govt.nz/publications/informationreleases/ris
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and 1 or more orders may be made appointing different dates for
different provisions.

Commencement by Order in Council is necessary as the Bill brings
about significant organisational change and time is required to ensure
a smooth transition of the administration of the legal aid system to
the Ministry of Justice, without disrupting service to people in need
of legal aid. Once the Bill is enacted, time will be required to recruit
and appoint the Legal Services Commissioner and members of the
new legal aid Tribunal, as well as to draft and promulgate regulations
under the new legislation.

Part 1
Preliminary provisions

Clause 3 states that the purpose of this Act is to promote access to
justice by establishing a system that—

. provides legal services to people of insufficient means; and
. delivers those services in the most effective and efficient man-
ner.

Clause 4 provides for the interpretation of terms used in the Act.
Clause 4 contains several terms from the Legal Services Act 2000
(the former Act) and includes a number of new terms such as pre-
scribed offence, practice standards, and specified legal services, as
well as new definitions of former terms (for example, legal services,
and community legal services).

Clause 4(5) is new in that references to things like fees, charges, dis-
bursements, grants, and rates are references to those things exclusive
of GST. Previously, these things were GST inclusive.

Clause 5 provides that this Act binds the Crown.

Part 2
Legal aid

Subpart 1—When legal aid may be granted
Subpart 1 establishes when legal aid may be granted by—

. specifying the types of criminal and civil proceedings for
which legal aid may be granted (eligible proceedings) (clauses
6 and 7).
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. specifying the criteria that the Commissioner must apply in
determining when legal aid may be granted in relation to an
eligible civil or criminal matter (clauses 8, 10, and 11):

. stating the situations in which legal aid must be refused or
limited, or is not available (clauses 12 and 13).

Clause 9 relates to applications for legal aid in respect of criminal
matters. If the application is for a prescribed offence, the Commis-
sioner must, when determining whether the applicant has the means
to pay for legal assistance, do so in the manner set out in regulations.
(This means a different test for determining the applicant’s means
will apply for prescribed offences where the cost of legal aid is be-
low a certain amount.)

Subpart 2—Application and grant
Clause 14 states how an application for legal aid must be made.

Clause 15 relates to applications of legal aid for a civil matter by
minors and mentally disordered persons.

Clause 16 applies to the decision that must be made by the Com-
missioner on an application for legal aid. This clause has the same
effect as its counterpart in the former Act except that the Commis-
sioner may grant legal aid on an interim basis until the Commissioner
decides the application or considers that payments made under that
grant should cease. The provisions in clause 32 relating to the con-
sequences of withdrawing legal aid apply to any payments that have
ceased under a grant of legal aid made on an interim basis.

Clause 17 is new. It requires the Commissioner to notify a person

whose application is declined of his or her right to seek a reconsid-

eration of the decision, and a review of a reconsideration of that de-
cision.

Clause 18 relates to the conditions on a grant of legal aid. This clause

carries forward the relevant provision in the former Act with the fol-

lowing changes:

. the Commissioner may decide that a grant of legal aid made
on an interim basis should not be subject to the condition that
an aided person must make a repayment; and

. this clause does not apply to applications for legal aid by a per-
son who is charged with or convicted of a prescribed offence
and who is not otherwise disqualified by clause 9(2).
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Clauses 19 to 23 carry forward the provisions of the former Act
about—

conditions on grants to persons involved in proceedings under
Domestic Violence Act 1995 (clause 19):

the calculation of the amount of interim repayments payable
under a grant of legal aid (clause 20):

the determination of the amount of repayment payable under
a grant of legal aid (clause 21):

lead providers (clause 22):

the maximum grant of legal aid that is authorised under the
grant (clause 23).

Subpart 3—After legal aid is granted

Clauses 24 to 32 contain provisions that apply after legal aid is
granted. The provisions of the former Act relating to the following
matters are carried forward with little change:

the requirement on the provider in civil proceedings to notify
other parties (clause 24):

the obligation of the aided person to notify the Commissioner
of any change in his or her circumstances (clause 25):

the duty of the Commissioner to keep the aided person in-
formed (clause 26):

the Commissioner’s ability to fund legal services relating to
private mediation (clause 27):

the process for applications to amend a grant of legal aid
(clause 28):

the withdrawal of, or amendment to, a grant of legal aid in
relation to a criminal matter (clause 29):

the withdrawal of, or amendment to, a grant of legal aid in
relation to a civil matter (clause 30):

the withdrawal of a grant of legal aid by the Commissioner
(clause 31):

the consequences of withdrawing legal aid (clause 32).
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Subpart 4—How Commissioner may
enforce conditions of grant

This subpart carries forward the provisions of the former Act that
relate to the following matters:

the amount payable by aided person to the Commissioner
(clause 33):

that amounts payable under conditions of grant are debts due
to the Commissioner (clause 34):

the ability of the Commissioner to adjust the rate of payment
of a legal aid debt (clause 35):

that any proceeds of proceedings funded by legal aid are sub-
ject to a charge in favour of the Commissioner (clause 36):

the ability of the Commissioner to exempt property from a
charge (clause 37):

the ability of the Commissioner to transfer a charge with the
agreement of the aided person (clause 38):

the enforcement of a charge by the Commissioner (clause 39):

the power of the Commissioner to require an aided person to
pay interest on unpaid legal aid debt (clause 40):

the duty of the aided person to enforce a judgment or out-of-
court settlement in order to recover the proceeds of proceed-
ings (clause 41):

the Commissioner’s power to decide not to recover a legal aid
debt in certain circumstances (clause 42):

the power of the Commissioner to write off amounts payable
in certain circumstances (clause 43):

the duty of the Commissioner to refund excess payments
(clause 44).

Subpart 5—Award of costs in civil
proceedings

This subpart carries forward the provisions in the former Act that
relate to—

the court’s determination of the liability of an aided person for
costs in civil proceedings (clause 45):
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. an application by a successful opponent of an aided person for
costs in a civil proceeding (clause 46).

Subpart 6—Legal aid grants for Treaty of
Waitangi claims
This subpart carries forward provisions of the former Act that relate
to—

. applications for legal aid made in respect of proceedings be-
fore the Waitangi Tribunal (clause 47):

. the assessment of the financial resources of applicants in-
volved in making a claim before the Waitangi Tribunal (c/ause
48):

. repayment conditions for legal aid granted for Waitangi Tri-

bunal proceedings (clause 50).

Clause 49 continues to require the Waitangi Tribunal to provide in-
formation to the Commissioner in respect of applications for legal
aid for proceedings before the Waitangi Tribunal. However, the in-
formation requirements will now be set out in regulations (instead of
the Act), and the Commissioner may seek an up-to-date report of the
information in certain circumstances.

Subpart 7—Reconsideration, review, and
appeals of legal aid decisions

Clause 51 provides for the reconsideration of decisions of the Com-

missioner. The following changes are made:

. the time for applying for a reconsideration is within 20 work-
ing days after the date that the applicant receives notice of the
relevant decision. However, the Commissioner may accept a
late application (no later than 3 months after the date the appli-
cant received notice of the decision) if certain criteria are met:

. a person may not seek a review of the Commissioner’s deci-
sion unless the decision has been reconsidered (this does not
apply where the person is seeking a review of a decision of the
Commissioner on the payment of costs).

The functions of the Legal Aid Review Panel under the former Act

will be now be performed by the Legal Aid Tribunal (the Tribunal).
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Clause 52 sets out the grounds on which an aided person or an ap-
plicant for legal aid may apply to the Tribunal for a review of the
Commissioner’s reconsideration of a decision. This section repeats
the grounds for review in the former Act except that the following
decisions are no longer reviewable:

. a decision relating to the identity of a provider in a grant of
legal aid:
. a decision relating to the amount payable to a provider under

a grant of legal aid (see clause 130 for transitional provisions
for reviews on this ground).

Clauses 53 states how an application for review must be made to the
Tribunal.

Clause 54 provides for the powers and duties of the chairperson on
receipt of an application for review. The chairperson may assign 1
member of the Tribunal to conduct the review.

Clause 55 specifies how the Tribunal must conduct the review.
Clause 56 describes how the Tribunal may determine the review.

Clause 57 provides that the Tribunal may, instead of determining the
review, direct the Commissioner to reconsider the decision to which
the review relates.

Clause 58 empowers the chairperson to direct the publication of Tri-
bunal decisions.

Appeals and references on question of law
Clauses 59 to 61 continue to—

. allow for appeals to the High Court on a question of law
(clause 59):
. allow a decision of the High Court on a question of law to

be appealed to the Court of Appeal and to the Supreme Court
(clause 60):

. allow the chairperson of the Tribunal to state a case for the
opinion of the High Court on a point of law arising out of a
review (clause 61).

Subpart 8—Legal Aid Tribunal
This subpart—
. establishes the Tribunal (clause 62):
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. states the functions of the Tribunal (clause 63):

. provides for the appointment of members of the Tribunal
(clause 64):

. states the functions of the chairperson of the Tribunal (clause
65):

. enables the chairperson to delegate his or her functions, duties,

and powers to a member of the Tribunal (clause 66).

Clause 64, which provides for appointment of members of the Tri-

bunal, requires—

. that each member of the Tribunal must be a lawyer, and ex-
cludes the appointment of any person who is, or has been in
the past 5 years, an employee of the Legal Services Agency,
a member of the Board of the Agency, or an employee of the
Ministry of Justice:

. that a person must not be appointed chairperson unless he or
she has had 7 years’ legal experience:

. that a person’s approval to provide legal aid services (if any)
ceases on being appointed chairperson.

Clause 67 states that Part I of Schedule 3 contains further provisions

that apply to the Tribunal.

Part 3
Administration of legal Services system

Subpart 1—Functions of Secretary for
Justice and Legal Services Commissioner

Clause 68 states the functions of the Secretary for Justice under this
Act. A function of the Secretary is to establish, maintain, and fund
high-quality legal services in accordance with this Act.

Clause 68(2) states the things that the Secretary may do for the pur-
poses of performing his or her functions. For example, the Secretary
may—

. assess and determine the need for legal services by people of
insufficient means within New Zealand:

. determine the method or methods for the delivery of legal ser-
vices:

. determine the allocation of legal services.
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Clause 69 provides examples of methods for the delivery of legal
services.

Legal Services Commissioner

Clause 70 provides for the appointment of the Legal Services Com-
missioner. The Commissioner must be an employee of the Ministry
of Justice. Clause 70 also provides that the Commissioner must act
under the direction of the Minister and the Secretary except when per-
forming the functions that require him or her to act independently.

Clause 71 states the functions of the Commissioner. The following
functions must be performed independently by the Commissioner:

. granting of legal aid:

. the determination of legal aid repayments:

. the assignment of a provider of legal aid services to an aided
person:

. the management of salaried lawyers.

Clauses 72 and 73 relate to the delegation by the Commissioner of
his or her powers, functions, or duties, and the powers of the delegate.

Subpart 2—Quality assurance system for
providers

Providers of legal services

Clause 74 states that this subpart applies to providers of legal services
or specified legal services, and every person who applies to provide
any of those services.

Clause 75 prohibits a person from providing a legal aid service or
specified legal service unless the person is approved to do so by the
Secretary, and the person complies with the conditions (if any) of that
approval.

Clause 76 states how to apply for approval to provide legal aid ser-
vices or specified legal services.

Clause 77 relates to an approval by the Secretary to provide legal aid
services or specified legal services. The Secretary may give his or
her approval if satisfied that the person meets the prescribed criteria,
and the Secretary may impose conditions on the approval.

Clause 78 allows the Secretary to establish 1 or more selection com-
mittees to assess applications for approval to provide legal aid ser-
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vices or specified legal services and advise the Secretary of the suit-
ability of those applicants.

A selection committee must be chaired by a representative from the
Ministry of Justice and must include a lawyer from the New Zealand
Law Society, and any other suitably qualified people that the Secre-
tary thinks fit.

Clause 79 requires the Secretary to establish a performance review
committee. The function of the committee is to investigate, and ad-
vise the Secretary of, any matter relating to the performance of a
provider. (The Secretary may refer a matter to the committee if a
provider has failed to comply with any condition of his or her ap-
proval, or any provision of this Act or the regulations, and the Sec-
retary considers that the person’s failure is serious enough to justify
the review.)

Clause 80 states that Part 2 of Schedule 3 contains further provisions
that apply to the performance review committee and selection com-
mittees.

Clause 81 relates to the provider’s obligations under rules or codes
of conduct of any professional body to which the provider belongs.
Clause 82 allows a person who is affected by a decision of the Secre-
tary (in relation to the person’s approval to provide legal aid services
or specified legal services) to apply to the Review Authority for a re-
view of that decision.

Clause 83 prevents a person from seeking judicial review of the Sec-
retary’s decision under this subpart until the person has sought and
obtained a review of the Secretary’s decision under clause 82.

Review Authority

Clause 84 provides for the appointment of the Review Authority, who
must be a lawyer with at least 7 years’ legal experience.

Clause 85 provides that the function of the Review Authority is to
review decisions of the Secretary—

. declining an application by a person to provide legal aid ser-
vices or specified legal services:

. revoking or modifying a provider’s approval:
. imposing any condition on a provider’s approval.
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Clause 86 states how the Review Authority may determine a review,
and provides that the Review Authority’s decision is binding on the
Secretary and the person to whom the decision applies.

Clause 87 provides that Part 3 of Schedule 3 contains further provi-
sions that apply to the Review Authority.

Quality assurance checks
Clause 88 enables the Ministry to carry out quality assurance checks
on providers of legal aid services or specified legal services to ensure
that the services are being provided in a manner consistent with the
purpose of this Act.

Examination of claims made by providers

Clause 89 provides that the Commissioner may, in certain circum-
stances, examine a claim or part or a claim by a provider of legal aid
services or specified legal services.

Clause 90 provides that an aided person may request an examination
of the cost of services under a grant of legal aid.

Clause 91 enables the Secretary to audit a provider of legal aid or
specified legal services. The audit must be conducted by an auditor.

Clause 92 requires a provider who is subject to an examination or
audit to co-operate with the auditor.

Subpart 3—Community law centres

Clause 93 provides a new definition of a community law centre,
which is a body whose function includes the provision of community
legal services. Community legal services means any legal services
or law reform and advocacy work that a community law centre pro-
vides under a contract between the centre and the Secretary.

Clause 94 enables the Secretary to contract with a community law
centre to purchase community legal services. The money for funding
community law centres must come from the Special Fund or any
other money.

Clause 95 requires the Secretary to provide a report to the Minister
relating to the use of the Special Fund.
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Clause 96 enables the Secretary to audit services offered by a com-
munity law centre under a contract for service. The audit must be
conducted by an auditor.

Subpart 4—Payment for legal aid work,
enforcement, and other matters relating to
providers
Payment for legal aid work
Clause 97 states how a lead provider must claim for payment for legal

aid services or specified legal services provided.

Clause 98 is new, and relates to the time frame for making claims for
payment for legal aid or specified legal services.

Clause 99 provides that the Commissioner may approve, defer for
examination, or decline the payment of a claim for payment for legal
aid services. The fact that a claim was not made in accordance with
clause 98 is a new ground for declining payment for legal aid ser-
vices.

Clause 100 requires the Secretary to pay the lead provider in respect
of every claim or part of a claim that is approved by the Commis-
sioner for payment.

Enforcement

Clause 101 allows the Secretary to impose certain interim restrictions
on a provider, pending an investigation by the performance review
committee of a matter that relates to the provider’s performance.
Clause 102 allows the Secretary to impose sanctions on a provider
who has been subject to an investigation by the performance review
committee. The Secretary may—

. modify or cancel the person’s approval:
. require the person to be supervised:
. bar the person from applying for approval for a period between

3 months and 2 years.
Clause 103 is based on section 73 of the former Act, and sets out
the circumstances in which the Secretary must cancel a provider’s
approval.
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Further provisions relating to providers
Clause 104 requires that every provider must, when doing any thing
required by or under this Act, do so in the prescribed manner.
Clauses 105 to 107 carry forward the provisions in the former Act
that—
. prohibit providers from taking unauthorised payments from a
person to whom legal aid services or specified legal services
are provided (clause 105):
. require providers to pay legal aid disbursements (clause 106):
. require providers to protect the Commissioner’s interests in
relation to charges and proceeds of proceedings (clause 107).

Subpart 5—Miscellaneous provisions
Disclosure of information

Clause 108 carries forward provisions from the former Act about the
disclosure of information.

Clause 109 is new. It provides that information disclosed under an
audit under clause 92 or 96 does not subsequently affect any legal
professional privilege to which the information may be subject, ex-
cept for the purposes of—

. an audit:
. evidence in an investigation by the performance review com-
mittee.

Clause 110 enables the Commissioner to require up-to-date informa-
tion about the person’s financial means for the purposes of any deci-
sion under this Act.

Offences
Clauses 111 to 113 repeat the provisions of the former Act about—
. offences relating to misrepresentation, and failure to comply

with information requirements under this Act or regulations
(clause 111):
. offences in relation to false or misleading representations in

applications for approval to provide legal aid services (clause
112):
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. offences by a provider or former provider for failure to comply
with audits (clause 113).

Regulations

Clause 114 enables the Governor-General to make, by Order in
Council, regulations for stated purposes. Most of the regulation-mak-
ing provisions are repeated from the former Act (paragraphs (a)
to (m), (o), and (x) of subclause (1), and subclauses (2) to (8)).
Paragraphs (n), and (p) to (w) of subclause (1) and subclauses (9)
and (10) are new.

Service

Clause 115 states how a notice or communication required under this
Act must be given or delivered.

Effect of rights conferred by this Act

Clause 116 states the effect of the rights or liabilities of an aided
person under this Act.

Part 4
Transitional and saving provisions,
amendments to other enactments, and
repeals

Subpart 1—Transitional arrangements
for transfer of Legal Services Agency to
Ministry of Justice
Clause 117 disestablishes the Legal Services Agency.
Clause 118 disestablishes the Public Advisory Committee.

Clause 119 vests all assets, records, liabilities, and debts of the Legal
Services Agency in the Ministry. However, this clause does not apply
to charges.

Clauses 120 to 123 provide for the transfer of employees of the Legal
Services Agency to the Ministry.
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Matters to be transferred to Commissioner

Clause 124 vests in the Commissioner all charges created by or under
the Legal Aid Act 1969, the Legal Services Act 1991, or the Legal
Services Act 2000.

Clause 125 provides that every reference in an enactment (other than
this Act), or in any instrument or register, to the Legal Services Board
or the Legal Services Agency must, if the context requires, be con-
strued as a reference to the Commissioner.

Subpart 2—Transition of matters
commenced, approvals granted, and funding
provided under former Act

Applications for review under former Act

Clauses 126 to 129 provide for the determination of applications to
the Legal Aid Review Panel for review made immediately before the
commencement of this Act. The Legal Aid Review Panel will con-
tinue to determine remaining applications for review until the close
of the final transition day (the day that is 1 month after the date on
which the Tribunal comes into force). Any applications that have not
been determined by that time will be determined by the Tribunal.

Clause 130 allows a provider or former listed provider to apply to the
Tribunal for a review under section 54(3) of the former Act of a de-
cision relating to the amount payable by the Legal Services Agency
to that provider in respect of any services provided before the com-
mencement of this Act.

Clause 131 states how remaining applications for review and any
application for review under section 54(3) of the former Act are to
be determined.

Legal aid granted and repayments made under
former Act

Clause 132 provides for the transition of legal aid granted under the
former Act.
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Legal aid for certain types of legal assistance in
respect of Waitangi Tribunal proceedings under
former Act
Clause 133 contains transitional provisions for applications for legal
aid for certain types of legal assistance in respect of Waitangi Tri-

bunal proceedings made before the commencement of this Act.

Community law centres

Clause 134 relates to funding provided to community law centres
before the commencement of this Act.

Listed providers under former Act

Clause 135 enables a person who immediately before the commence-
ment of this Act was a listed provider to be automatically approved
as a provider of legal aid services for a period of 1 year from the
commencement of this Act.

Subpart 3—Transition of matters
commenced under Legal Services Act 1991

Legal aid granted and repayments made under
Legal Services Act 1991
Clauses 136 and 137 provide for the transition of legal aid granted
under the Legal Services Act 1991, and state how legal aid repay-
ments under that Act are to be calculated in accordance with this Act.

Subpart 4—Amendments to other
enactments
Lawyers and Conveyancers Act 2006
Clause 138 states that clauses 139 to 143 amend the Lawyers and
Conveyancers Act 2006.

Clauses 139 to 143 provide for amendments to the Lawyers and Con-
veyancers Act 2006. The amendments require the Secretary of Just-
ice to be informed of disciplinary matters under the Lawyers and
Conveyancers Act 2006 that relate to a provider under this Act.
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Consequential amendments to other enactments

Clause 144 provide that consequential amendments to other enact-
ments are listed in Schedule 4.

Subpart 5—Repeals and revocations
Clause 145 repeals the Legal Services Act 2000.
Clause 146 revokes the Legal Services Regulations 2006.

Schedules

Schedule 1 carries forward from the former Act the definition of in-
come and disposable capital.

Schedule 2 relates to applications for legal aid for original proceed-
ings. The Commissioner may refuse legal aid for original proceed-
ings under an enactment listed in Schedule 2 if the Commissioner
considers that the grant of legal aid is not justified. Schedule 2 car-
ries forward the list of enactments from the former Act.

Schedule 3 contain further provisions that apply to the Legal Aid
Tribunal, selection committees, the performance review committee,
and the Review Authority.

Schedule 4 contains consequential amendments to other enactments.
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Schedule 4 104
Consequential amendments

The Parliament of New Zealand enacts as follows:

(1)

Title
This Act is the Legal Services Act 2010.

Commencement

This Act comes into force on a date appointed by the Gov-
ernor-General by Order in Council, and 1 or more orders may
be made appointing different dates for different provisions.

Part 1
Preliminary provisions

Purpose of Act

The purpose of this Act is to promote access to justice by es-
tablishing a system that—

(a) provides legal services to people of insufficient means;

and

(b)  delivers those services in the most effective and efficient
manner.

Interpretation

In this Act, unless the context otherwise requires,—
aided person—
(a) means a person who is granted legal aid under this Act
or the former Act; and
(b) includes—
(i)  a person who is granted legal aid on an interim
basis:
(i)  aperson whose grant of legal aid has been with-
drawn under section 30

auditor means a person employed or appointed by the Secre-

tary for the purpose of conducting examinations or audits, or
both
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capital, in relation to a person, means that person’s capital—

(a) as defined in Schedule 1; or

(b)  asdefined in regulations if the person is charged with or
convicted of a prescribed offence

civil proceedings includes—

(a) proceedings under the Marriage Act 1955, the Adoption
Act 1955, the Domestic Actions Act 1975, the Prop-
erty (Relationships) Act 1976, the Family Proceedings
Act 1980, the Domestic Violence Act 1995, the Care of
Children Act 2004, or subparts 5, 7, 8, and 9 of Part 1 of
the Weathertight Homes Resolution Services Act 2006;
and

(b)  proceedings under the Children, Young Persons, and
Their Families Act 1989, other than proceedings in re-
spect of an offence; and

(c) despite paragraph (b), proceedings under Part 2 of the
Children, Young Persons, and Their Families Act 1989
on the ground specified in section 14(1)(e) of that Act

Commissioner means the Legal Services Commissioner ap-
pointed under section 70

community legal services means any 1 or more of the fol-

lowing services that a community law centre provides under a

contract between the centre and the Secretary:

(a)  legal services:

(b) law reform and advocacy work

cost of services means the sum of the following:

(a) the fees of, or charges attributable to, the lead provider,
as approved for payment under section 99 or pre-
scribed by regulations; and

(b) the fees of, or charges attributable to, any other provider
who acted on the matter, as approved for payment under
section 99 or prescribed by regulations; and

(c) the disbursements claimed by the lead provider and any
other provider who acted on the matter, as approved for
payment under section 99

criminal proceedings includes—

(a) proceedings on an application made under any of sec-
tion 54, 68, or 121 of the Sentencing Act 2002:
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10

(b)  proceedings before a District Court Judge under section
88 of the Summary Proceedings Act 1957:

(c)  proceedings for contempt under section 840 of the Dis-
trict Courts Act 1947:

(d)  proceedings before a District Court Judge under the Ex-
tradition Act 1999 relating to the surrender to a foreign
country of the person to whom the proceedings relate

disposable capital, in relation to a person, means that person’s

disposable capital—

(a) as defined in Schedule 1; or

(b) asdefined in regulations if the person is charged with or
convicted of a prescribed offence

former Act means the Legal Services Act 2000

grant of legal aid, and any similar expression, means a grant

of legal aid under this Act, the former Act, or the Legal Ser-

vices Act 1991; and includes any amendments to that grant

income, in relation to a person, means that person’s income—

(a)  as defined in Schedule 1; or

(b)  asdefined in regulations if the person is charged with or
convicted of a prescribed offence

interim repayment means the amount that an aided person is

required to pay to the Commissioner under section 18(1) as

a condition of a grant of legal aid

lawyer has the meaning given to it in section 6 of the Lawyers
and Conveyancers Act 2006

lead provider, in relation to a grant of legal aid, means the
provider identified in the grant as the lead provider for that
matter

legal aid services means legal advice and representation (in

relation to legal aid) described in paragraph (a) of the defin-

ition of legal services

legal services,—

(a) in relation to legal aid, means legal advice and repre-
sentation and, subject to subsection (2), includes as-
sistance—

(i)  with resolving disputes other than by legal pro-
ceedings; and
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(i)  with taking steps that are preliminary to any pro-
ceedings; and
(i)  with taking steps that are incidental to any pro-
ceedings; and
(iv) in arriving at or giving effect to any out-of-court
settlement that avoids or brings to an end any
proceedings:
(b) inrelation to anything other than legal aid, includes—
(1)  legal advice and representation (including the
kinds of assistance described in subparagraphs
(i) to (iv) of paragraph (a)); and
(i)  the provision of legal information and law-re-
lated education
Legal Services Agency means the Legal Services Agency es-
tablished under the former Act
maximum grant means the maximum amount of legal aid
granted under a grant of legal aid
mentally disordered has the same meaning as it has in sec-
tion 2(1) of the Mental Health (Compulsory Assessment and
Treatment) Act 1992

Minister means the Minister of Justice
Ministry means the Ministry of Justice

offender, in relation to a victim, means a person convicted of
the crime or offence that affected the victim

practice standards means standards approved by the Secre-
tary that relate to the delivery and provision of legal aid ser-
vices and specified legal services

prescribed manner means the manner prescribed by the Sec-
retary

prescribed offence means an offence prescribed in regula-
tions for the purposes of section 9

prescribed repayment amount is the amount, based on in-
come and capital, set by regulations for the purposes of sec-
tions 19(1) and 20
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proceeds of proceedings, in relation to civil proceedings for

which legal aid has been granted, means—

(a) any money or property to which the aided person is en-
titled under a judgment or out-of-court settlement relat-
ing to the proceedings; and

(b)  any costs awarded or payable to the aided person under
a judgment or out-of-court settlement relating to the
proceedings

property includes real and personal property, any estate or

interest in any real or personal property, and any debt, thing

in action, and any other right or interest

proposed care recipient has the meaning given to it in sec-

tion 6(4) of the Intellectual Disability (Compulsory Care and

Rehabilitation) Act 2003

proposed patient has the meaning given to it in section 2A of
the Mental Health (Compulsory Assessment and Treatment)
Act 1992

provider means a person who is approved by the Secretary to
provide legal aid services, or specified legal services, or both

regulations means regulations made under this Act

repayment means the amount of money that an aided person
is required to pay to the Commissioner under section 17(2)
as a condition of a grant of legal aid

Secretary means the Secretary for Justice

Special Fund means the Lawyers and Conveyancers Special
Fund continued by section 289(1) of the Lawyers and Con-
veyancers Act 2006

specified legal services means legal services specified by the
Secretary under section 68(2)(b)

Tribunal means the Legal Aid Tribunal established under
section 62
victim—
(a) means—
(i)  a person against whom an offence is committed
by another person; and
(i1))  a person who, through, or by means of, an of-
fence committed by another person, suffers phys-
ical injury or loss of, or damage to, property; and
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)

)

4)

)

(iii)) aparentor legal guardian of a child, or of a young
person, who falls within subparagraph (i) or
(ii), unless that parent or guardian is charged with
the commission of, or convicted or found guilty
of, or pleads guilty to, the offence concerned; and

(iv) a member of the immediate family of a person
who, as a result of an offence committed by an-
other person, dies or is incapable, unless that
member is charged with the commission of, or
convicted or found guilty of, or pleads guilty to,
the offence concerned; and

(b) despite paragraph (a), if an offence is committed

by a person, does not include another person charged

(whether as a principal or party or accessory after the

fact or otherwise) with the commission of, or convicted

or found guilty of, or who pleads guilty to,—

(i)  that offence; or

(i)  an offence relating to the same incident or series
of incidents as that crime or offence

victims’ claims proceedings means proceedings of the kind
specified in section 7(1)(q).

The assistance described in subparagraphs (i), (iii), and (iv)
of paragraph (a) of the definition of legal services in sub-
section (1) does not apply to legal aid for proceedings before
the Waitangi Tribunal.

For the purposes of the definitions of offender and victim in
subsection (1), the terms child, immediate family, inca-
pable, offence, and young person have the meanings given
to them in section 4 of the Victims’ Rights Act 2002.

In this Act, a reference to an application by a person or a grant
to a person includes a reference to an application made by one
person on behalf of another, or a grant made in respect of a
person other than the person to whom the grant is made.

In this Act, and in any regulations made under it, references to
such things as fees, charges, disbursements, grants, and rates
are references to those things exclusive of GST.

Compare: 2000 No 42 s 4(1)—(4)
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(1)

Act binds the Crown
This Act binds the Crown.

Part 2
Legal aid

Subpart 1—When legal aid may be granted

Proceedings for which legal aid may be granted: criminal

matters

Legal aid may be granted in respect of the following criminal

matters:

(a)  criminal proceedings in a District Court, a Youth Court,
the High Court, the Court of Appeal, or the Supreme
Court:

(b)  appeals to the Judicial Committee of the Privy Coun-
cil in criminal proceedings, where the Attorney-General
certifies that a question of law of exceptional public im-
portance is involved and that the grant of criminal legal
aid is desirable in the public interest:

(c) proceedings—

(i)  before the New Zealand Parole Board under sec-
tion 27, 65, or 107 of the Parole Act 2002 (which
relate to postponement orders, recall orders, and
orders under section 107 of that Act, respect-
ively):

(i)  in the High Court on an application under sec-
tion 68 of the Parole Act 2002 (which relates to
appeals against postponement orders, section 107
orders, and final recall orders).

Compare: 2000 No 42 s 6

Proceedings for which legal aid may be granted: civil

matters

Legal aid may be granted in respect of the following civil mat-

ters:

(a)  civil proceedings in a District Court or a Family Court:

(b)  civil proceedings in the High Court, the Court of Ap-
peal, or the Supreme Court:

10

15

20

25

30

35



Legal Services Bill Part 2 cl 7

(©)

(d)

(e)

€3]
(2

(h)
(1)

appeals to the Judicial Committee of the Privy Council

in civil proceedings in any case where—

(i)  the applicant has succeeded in the Court of Ap-
peal and is the respondent in the appeal to the
Privy Council, if the grant of aid is approved by
the Minister; or

(i)  the Attorney-General certifies that a question of
law of exceptional public importance is involved
and that the grant of aid is desirable in the public
interest:

proceedings commenced by way of application in a

Youth Court under Part 7 of the Children, Young Per-

sons, and Their Families Act 1989 or in respect of any

review of any determination of, or any order made in,

a Youth Court in any such proceedings:

in any case where the Commissioner considers that the

case is one that requires legal representation (having

regard to the nature of the proceedings and to the ap-

plicant’s personal interest) and considers that the appli-

cant would suffer substantial hardship if aid were not

granted, proceedings in—

(1)  the Maori Land Court; or

(i1)  the Maori Appellate Court; or

(ii1)) the Employment Court; or

(iv) the Employment Relations Authority; or

(v)  any administrative tribunal or judicial authority
(not being a tribunal or an authority in respect of
any decision from which an appeal lies to any of
the bodies referred to in any of paragraphs (f)
to (j)):

proceedings before the Waitangi Tribunal:

proceedings before the Social Security Appeal Author-

ity:

proceedings before the Tenancy Tribunal:

proceedings before a body established under section

63(1)(a)(i) of the Housing Restructuring and Tenancy

Matters Act 1992 to hear appeals under section 62 of

that Act:
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16

W)

(k)

)

(m)

(n)

(0)

(p)
(@

proceedings before the Refugee Status Appeals Author-
ity (whether as established by the Government of New
Zealand or as continued under section 129N of the Im-
migration Act 1987) in respect of any claim for refugee
status made before 1 April 1999 (being the date on
which the Immigration Amendment Act 1999 received
the Royal assent), or any other matter relating to refugee
status that arose before that date:

the processing, under Part 6A of the Immigration Act
1987, of any claim for refugee status first made on or
after 1 April 1999 (including proceedings on any ap-
peal in relation to such a claim), and the processing of
any other matter arising under section 129L or section
129R of the Immigration Act 1987 that first arose on or
after that date (including proceedings on any appeal in
relation to such a matter):

any review proceedings (as defined in section 2 of the
Immigration Act 1987) in respect of proceedings or
matters to which paragraph (j) or (k) applies:

any application under section 1141 of the Immigration
Act 1987 for a review by the Inspector-General of In-
telligence and Security of a decision of the Director of
Security to make a security risk certificate:

all applications, submissions, and appeals under the Re-
source Management Act 1991 or to the Environment
Court under any other Act:

all applications, submissions, and appeals to any Coun-
cil or body in any case where an appeal in relation to its
decision lies to the Environment Court:

proceedings before the tribunal under the Weathertight
Homes Resolution Services Act 2006:

proceedings before a Tribunal under subpart 2 of Part
2 of the Prisoners’ and Victims’ Claims Act 2005 in
respect of 1 or more victims’ claims under that subpart.

To avoid any doubt, subsection (1)(e)(v) applies, without
limitation, to the following proceedings:

(a)

an inquest held by a coroner for the purposes of Part 3
of the Coroners Act 2006; and
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3)
(4)

)

(b)  ahearing of the New Zealand Parole Board (other than
one in a proceeding specified in section 6(c)(i)) that
concerns an offender and is a hearing at which a victim
may appear as of right or with the Board’s leave.

Paragraphs (n) and (o) of subsection (1) do not restrict
any other paragraph of that subsection.

Despite subsection (1), but subject to subsection (5)(e),

legal aid is not available in proceedings under Part 4 of the

Family Proceedings Act 1980 (which relates to proceedings

relating to the status of marriage or civil union) unless the

Commissioner is of the opinion—

(a)  that the unusual complexity of the case requires that the
applicant be legally represented; or

(b)  that the applicant would suffer substantial hardship if
aid were not granted.

Despite subsection (1), legal aid is not available in any of

the following proceedings:

(a) relator actions:

(b) election petitions under the Electoral Act 1993:

(c) petitions for inquiry under the Local Electoral Act2001:
(d)  proceedings incidental to any proceedings mentioned in
any of paragraphs (a) to (c) of this subsection:

(e)  proceedings under section 37 of the Family Proceedings
Act 1980 (which relates to the dissolution of marriage
or civil union), or appeals in proceedings under that sec-
tion:

(f)  any appeal to the Residence Review Board under sec-
tion 18C of the Immigration Act 1987:

(g) any appeal to the Removal Review Authority under Part
2 of the Immigration Act 1987:

(h)  proceedings before a Commission of Inquiry under the
Commissions of Inquiry Act 1908 (other than a Com-
mission of Inquiry established or appointed by or under
another enactment but deemed to be a Commission of
Inquiry under the Commissions of Inquiry Act 1908).

Compare: 2000 No 42 s 7
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When legal aid may be granted: criminal matters

The Commissioner may grant legal aid to an applicant in re-

spect of proceedings to which section 6 applies (criminal

matters) if—

(a)  the applicant is a natural person charged with or con-
victed of an offence; and

(b) it appears to the Commissioner that the applicant does
not have sufficient means to enable him or her to obtain
legal assistance; and

(¢) either—

(i)

(ii)

the offence to which the application relates is
punishable by a maximum term of imprisonment
of 6 months or more; or

it appears to the Commissioner that the interests
of justice require that the applicant be granted
legal aid.

When considering whether the interests of justice require that
the applicant be granted legal aid, the Commissioner—
(a) must have regard to—

(1)
(i)

(iii)

(iv)
v)

(vi)

(vii)

whether the applicant has any previous convic-
tion; and

whether the applicant is charged with or con-
victed of an offence punishable by imprisonment;
and

whether there is a real likelihood that the appli-
cant, if convicted, will be sentenced to imprison-
ment; and

whether the proceedings involve a substantial
question of law; and

whether there are complex factual, legal, or evi-
dential matters that require the determination of
a court; and

whether the applicant is able to understand the
proceedings or present his or her own case,
whether orally or in writing; and

in any proceeding to which section 6(c) applies,
the consequences for the applicant if legal aid is
not granted; and
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3)

(4)

)

(1)

)

(viii) inrespect of an appeal, the grounds of the appeal;
and
(b) may have regard to any other circumstances that, in the
opinion of the Commissioner, are relevant.

When determining whether an applicant has sufficient means
to enable him or her to obtain legal assistance, the Commis-
sioner must, except as provided under section 9(1), have re-
gard to the applicant’s income and disposable capital as set out
in Schedule 1.

Subsection (1)(c)(i) does not apply in respect of—

(a) an appeal; or

(b)  aproceeding to which section 6(c) applies.

Despite subsection (1)(a), the Commissioner may not grant
legal aid to a child or a young person (as those terms are de-
fined in section 2(1) of the Children, Young Persons, and Their
Families Act 1989) in respect of any proceedings against that
child or young person for an offence, if those proceedings are
heard in a Youth Court.

Prescribed offences

If an applicant is charged with or convicted of a prescribed

offence, the Commissioner must determine, in the manner set

out in regulations, whether the applicant has sufficient means
to enable him or her to obtain legal assistance unless subsec-
tion (2) applies.

However, the Commissioner must determine or, if the case

requires, redetermine the applicant’s means in accordance with

section 8(3) if—

(a) the Commissioner considers it possible that the cost of
services for the grant may exceed the prescribed maxi-
mum grant:

(b)  an application for an amendment to the grant is made
that would result in the cost of services exceeding the
prescribed maximum grant:

(c)  the Commissioner considers that the cost of services is
likely to exceed the prescribed maximum grant:

(d) the Commissioner receives new information about the
applicant’s financial circumstances that would suggest

19

10

15

20

25

30

35



Part 2 cl 10 Legal Services Bill

3)

(4)

10
(1)

2)

3)

(4)

20

that the applicant has sufficient means to enable him or
her to obtain legal assistance:
(e)  the application for the grant of legal aid is in respect of
an appeal:
(f)  any circumstances prescribed in regulations apply.
In this section, prescribed maximum grant means the maxi-
mum amount of legal aid prescribed in regulations that may be
granted for a prescribed offence.

To avoid doubt, a redetermination under subsection (2) is not
a new application for legal aid.

When legal aid may be granted: civil matters

The Commissioner must, subject to this section and sections

11 to 13, grant legal aid to an applicant in respect of proceed-

ings to which section 7 applies (civil matters) if the applicant

is—

(a) a natural person, whether resident in New Zealand or
not; or

(b) a trustee corporation (as defined in section 2(1) of the
Administration Act 1969) that applies for legal aid in
connection with proceedings in which it is concerned
in a representative, fiduciary, or official capacity.

The Commissioner must refuse to grant legal aid to an appli-

cant whose income or disposable capital exceeds the relevant

thresholds prescribed in regulations, unless the Commissioner

is satisfied that there are special circumstances having regard

to—

(a) the likely cost of the proceedings to the applicant; or

(b) the applicant’s ability to fund the proceedings if legal
aid is not granted.

The Commissioner must refuse to grant legal aid if the appli-

cant has not shown to have reasonable grounds for taking or

defending the proceedings or being a party to the proceedings.

The Commissioner may refuse to grant legal aid to an appli-

cant in any of the following circumstances:

(a) the Commissioner is unable to obtain full information
concerning the applicant’s financial affairs because of
the default or failure of the applicant:
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(e)

in the opinion of the Commissioner, the prescribed re-

payment amount will exceed the likely cost of the pro-

ceedings for which legal aid is sought:

the applicant is not resident in New Zealand and the

Commissioner considers that the proceedings might

reasonably be brought in a jurisdiction other than New

Zealand:

in the case of original proceedings,—

(i)  the applicant’s prospects of success are not suffi-
cient to justify the grant of legal aid; or

(i)  the grant of legal aid is not justified, having re-
gard to the nature of the proceedings and the ap-
plicant’s interest in them (financial or otherwise),
in relation to the likely cost of the proceedings;
or

(iii)  for any other cause where it appears unreasonable
or undesirable that the applicant should receive
legal aid in the particular circumstances of the
case:

in the case of an appeal (whether or not in respect of

proceedings in which the applicant has received legal

aid), the Commissioner considers that for any reason

the grant of legal aid or further legal aid is not justified.

The Commissioner may refuse to grant legal aid to an appli-
cant in respect of any original proceeding under an enactment
specified in Schedule 2 if the Commissioner considers that
the grant of legal aid is not justified.

In determining under subsection (5) whether a grant of legal
aid is not justified, the Commissioner must have regard to—

(2)
(b)

(©)
(d)

any previous proceedings in the matter to which the ap-
plication relates; and

any personal protection issues such as (without limita-
tion) any orders relating to domestic violence, protec-
tion of personal property rights, compulsory treatment,
or compulsory care; and

the interests and welfare of any other person who may
be affected by the outcome of the proceedings; and
whether there are any complex factual, legal, or eviden-
tial matters that require the determination of a court; and
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(e)  whether it is in the public interest that legal aid be
granted.

When legal aid may be granted: civil matters continued
To avoid doubt, legal aid in respect of civil proceedings is not
available to any body of persons, whether corporate or unin-
corporate, except as provided in section 10(1) and section
47.
Sections 10(2) and (4)(a) and (b) do not apply to applica-
tions for legal aid in respect of victims’ claims proceedings.
Sections 10(1), (2), and (4)(a) do not apply to applications
for legal aid under section 47 in respect of certain proceed-
ings before the Waitangi Tribunal.
Section 10(4)(d)(i) does not apply to original proceedings
under an enactment specified in Schedule 2.
The Commissioner may grant legal aid to an applicant in re-
spect of a civil proceeding under the Criminal Proceeds (Re-
covery) Act 2009 if the Commissioner considers that the inter-
ests of justice require that the applicant be granted legal aid.
In considering whether the interests of justice require that an
applicant be granted legal aid under subsection (5), the Com-
missioner must have regard to—
(a)  whether there are any serious consequences for the ap-
plicant if legal aid is not granted; and
(b)  whether there are any complex factual, legal, or eviden-
tial matters in the proceeding that require the applicant
to be legally represented.
Sections 10(3) and (4) do not apply to an application for
legal aid in respect of a civil proceeding under the Criminal
Proceeds (Recovery) Act 2009.

Other situations where legal aid refused or limited: civil

matters

Subject to subsection (2), the Commissioner may not grant

legal aid in respect of proceedings involving a decision or mat-

ter under the Immigration Act 1987 to a person who—

(a)  is unlawfully in New Zealand in terms of the Immigra-
tion Act 1987; or
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(b)  is lawfully in New Zealand only by virtue of being the
holder of a temporary permit or a limited purpose per-
mit; or

(c) isnotin New Zealand and—

(i)  is not a New Zealand citizen; or
(1)  does not hold a current returning resident’s visa
under section 14C of the Immigration Act 1987.

Subsection (1) does not apply in respect of—

(a) proceedings referred to in that subsection for which a
person was granted legal aid before 1 October 1999; or

(b)  proceedings specified in section 7(1)(j) to (m).

The Commissioner must refuse to grant legal aid to an appli-

cant who applies for legal aid in connection with a civil pro-

ceeding in which he or she is concerned in a representative,
fiduciary, or official capacity, unless it appears to the Com-
missioner that,—

(a)  if proceedings were brought, the court would be likely
to order that the cost of the proceedings be paid out of
any property, estate, or fund; and

(b)  if that happened, the property, estate, or fund would be
diminished or extinguished by the order and any person
beneficially interested would suffer hardship as a result.

If an applicant applies for legal aid in connection with a matter

in which numerous persons have the same interest, and the

rules of court permit the applicant to sue or be sued on behalf of

all those persons, then the Commissioner must refuse to grant

legal aid if satisfied that—

(a)  the refusal of legal aid to the applicant would not ser-
iously prejudice the rights of the applicant; or

(b) it would be proper for the other persons having the same
interest to pay for the proceedings.

If an applicant has the right, according to the rules of court,
to be joined with others as plaintiff in 1 action because a com-
mon question of law or fact arises, then the Commissioner may
grant legal aid to the applicant that is limited to the proceed-
ings necessary to preserve the applicant’s right to relief.
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In this section, rules of court includes the rules governing
the procedure of any court, tribunal, authority, or other body
before whom the proceedings are heard.

Compare: 2000 No 42 s 10

Legal aid not available to insured or indemnified persons
A person who has any form of indemnification or insurance in
respect of the legal costs of bringing or defending any proceed-
ings is not entitled to legal aid in respect of those proceedings,
unless or until the person has exhausted any benefits available
under the indemnification or insurance.

Compare: 2000 No 42 s 11

Subpart 2—Application and grant

Application for grant of legal aid

An application for a grant of legal aid—

(a) must be made in the prescribed manner to the Commis-
sioner; and

(b)  must include a statement of financial means in a form
prescribed by the Secretary; and

(c) must, subject to subsection (2), be made before the
final disposition.

An application for a grant of legal aid may be made after the

final disposition only if—

(a) the Commissioner receives the application within 15
working days from the date of the final disposition; and

(b)  the Commissioner is satisfied that—

(1)  the application was delayed because of circum-
stances beyond the control of the applicant and
the provider, and those circumstances could not
have been reasonably anticipated; and

(i)  the applicant and the provider took all reasonable
steps to apply before the final disposition.

In this section, final disposition means the final disposition of
the matter to which the application relates, by a court, tribunal,
or any other means.

Compare: 2000 No 42 s 12
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Special provisions relating to minors and mentally

disordered persons

A minor aged 16 or over may apply for legal aid in respect of a

civil matter in his or her own right and, despite any enactment

or rule of law,—

(a)  ifagrantis made, is personally liable for any repayment
required under it; and

(b) is personally liable for any costs that the court orders
the person to pay; and

(c) may, unless the court directs otherwise, sue or be sued
without a guardian ad litem or next friend.

An application for legal aid in respect of a civil matter for a
person who is aged under 16 or is mentally disordered must
be made by a person of full age and capacity.

If the rules of court require proceedings to be brought or de-
fended by a next friend or guardian ad litem, then an applica-
tion for legal aid in respect of a civil matter for a person who
is aged under 16 or is mentally disordered must be made by
the person’s next friend or guardian ad litem, or by a person
intending to act in that capacity.

An application for civil legal aid in respect of a person who is
aged under 16 or is mentally disordered must be accompanied
by an undertaking by the person making the application that
he or she will pay any repayment required to be paid under the
grant.

The Commissioner may waive any of the requirements or con-
ditions set out in subsections (2) to (4).

Compare: 2000 No 42 s 13

Decision on application for legal aid

On an application for legal aid, the Commissioner may, in re-

spect of the whole or any part of the proceedings or appeal,—

(a)  grant legal aid to the applicant; or

(b)  grant legal aid on an interim basis until a decision is
made under paragraph (a) or (d); or

(c) request further information from the applicant or the
proposed lead provider, or both; or

(d)  decline the application.
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When granting legal aid under subsection (1)(a) or (b), the
Commissioner—
(a)  mustspecify the conditions, as described in section 18,
attaching to the grant; and
(b)  must identify the lead provider; and
(c) may specify a maximum grant.
If the Commissioner grants legal aid on an interim basis to a
person,—
(a) payments made under the grant cease—
(i)  when the Commissioner decides the application
under subsection (1)(a) or (d); or
(i1))  ifthe Commissioner considers it appropriate that
the payments should cease; and
(b) if payments made under the grant have ceased under
paragraph (a)—
(i)  section 31 does not apply to it; and
(i) section 32 applies to it with any necessary
modifications and a reference to withdrawal of
legal aid under that section must be read as a
reference to the grant ceasing.
This section does not apply to applications under section 47
for legal aid in respect of certain proceedings before the Wai-
tangi Tribunal.
Compare: 2000 No 42 s 14

Commissioner must notify applicant when legal aid
declined

If the Commissioner has declined an application for legal aid
under this Act, the Commissioner must, in writing, advise the
applicant of the decision and of his or her right to seek—

(a) a reconsideration of the decision, under section 51;
and

(b) areview of any reconsideration of that decision under
section 52.

Conditions on grant of legal aid
A grant of legal aid may be subject to a condition that the aided
person must pay to the Commissioner an interim repayment
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of a specified amount determined in accordance with section
20.

Every grant of legal aid is subject to the condition that the
aided person must pay to the Commissioner a repayment de-
termined in accordance with section 21.

A grant of legal aid may be subject to the condition that the
aided person must authorise a charge to be registered in favour
of the Commissioner over specified property of the aided per-
son as security for the interim repayment or the repayment, or
both.

The Commissioner may lodge a caveat under section 137 of
the Land Transfer Act 1952 on property over which a charge
could be registered in favour of the Commissioner, regardless
of whether the aided person has complied with any condition
imposed under subsection (3).

Subsection (1), the provisions of subsection (3) relating
to a charge as security for payment of an interim repayment
required by a condition referred to in subsection (1), and
subsection (4)—

(a) do not apply to the maximum grant under section
23(4) of legal aid in respect of victims’ claims pro-
ceedings; but

(b) apply to an amendment under section 28(4) of the
maximum grant under section 23(4) of legal aid in re-
spect of proceedings of that kind.

The condition in subsection (2) does not apply to a grant of
legal aid made on an interim basis if the Commissioner con-
siders that the grant should not be subject to that condition.

This section does not apply to—

(a) applications for legal aid under section 47 in respect
of certain proceedings before the Waitangi Tribunal; or

(b)  applications for legal aid by the proposed patient in pro-
ceedings under the Mental Health (Compulsory Assess-
ment and Treatment) Act 1992; or

(c) applications for legal aid by the proposed care recipient
in proceedings under the Intellectual Disability (Com-
pulsory Care and Rehabilitation) Act 2003; or

(d) applications for legal aid by a victim in respect of—
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(i)  an inquest held by a coroner for the purposes of
Part 3 of the Coroners Act 2006; or
(1)  ahearing of the New Zealand Parole Board (other
than one in a proceeding specified in section
6(c)(i)) that concerns an offender and is a hearing
at which the victim may appear as of right or with
the Board’s leave; or
(e) applications for legal aid by a person of a class specified
in regulations as exempted from the application of this
section; or
(f)  applications for legal aid in respect of a proceeding of
a class specified in regulations as exempted from the
application of this section; or
(g) applications for legal aid by a person who is charged
with or convicted of a prescribed offence and to whom
section 9(2) does not apply.
Compare: 2000 No 42 s 15

Special provisions about conditions on grants to persons
involved in proceedings under Domestic Violence Act
1995

In this section, person A means a person who is a party to
proceedings (which includes appeals) that in any way relate
to, or arise out of, an application by or on behalf of, or a grant
in favour of, the person for a protection order under Part 2,
or an order relating to property under Part 3, of the Domestic
Violence Act 1995.

A grant of legal aid made to person A is not subject, and may
not be made subject, to any of the conditions referred to in
subsections (1), (2), or (3) of section 18, unless subsec-
tion (3) or (4) of this section applies.

The Commissioner may impose any of the conditions in sub-
sections (1), (2), or (3) of section 18 on a grant of legal
aid made to person A if the Commissioner considers there are
exceptional circumstances that justify the imposition of 1 or
more of those conditions.

If a grant of legal aid to person A is in respect of proceedings
that involve matters in addition to proceedings under the Do-
mestic Violence Act 1995, then the Commissioner may im-
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pose conditions on the part of the grant that relates to those
additional matters.

If the Commissioner proposes to impose conditions under

subsection (4), he or she must—

(a) consider any representations by person A concerning
the proportion of the grant that should not be subject
to conditions; and

(b)  determine what proportion of the grant is subject to con-
ditions, and what those conditions are; and

(c) advise person A of the Commissioner’s decision, and
explain how he or she decided what proportion of the
grant should be subject to conditions.

Compare: 2000 No 42 s 16

Interim repayments payable

If an interim repayment is payable under a grant of legal aid,
the Commissioner must determine the amount of the interim
repayment by having regard to the prescribed repayment
amount set by regulations.

The Commissioner may require an aided person to start mak-
ing interim repayments at any time after legal aid has been
granted.

Compare: 2000 No 42 s 17

Amount of repayment payable
This section sets out the repayment payable by an aided person
under section 18(2).
The repayment payable if the proceeds of proceedings are less
than the cost of services is determined by—
(a) adding the proceeds of proceedings and the prescribed
repayment amount; and
(b)  subtracting from the amount obtained under paragraph
(a)—
(1)  the amount (if any) by which it exceeds the cost
of services; and
(i)  any interim repayment paid by the aided person;
and
(ii1) any deductions allowed by the Commissioner in
accordance with this Act or the regulations.
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The repayment payable if the proceeds of proceedings equal

or exceed the cost of services is the cost of services minus—

(a) any interim repayment paid by the aided person; and

(b)  any deductions allowed by the Commissioner in accord-
ance with this Act or the regulations.

The repayment payable if there are no proceeds of proceedings
is the lesser of—
(a)  the cost of services minus—
(1)  any interim repayment paid by the aided person;
and
(i)  any deductions allowed by the Commissioner in
accordance with this Act or the regulations:
(b)  the prescribed repayment amount minus the amounts
referred to in paragraph (a)(i) and (ii).
The prescribed repayment amount referred to in subsection
(2)(a) is zero in respect of victims’ claims proceedings.

Subsection (4) does not apply to victims’ claims proceed-
ings.

If an aided person was granted legal aid for a prescribed of-
fence and the Commissioner is required by section 9(2) to
redetermine the person’s means, the cost of services for the
purposes of calculating a repayment under subsection (4),
includes the cost of services calculated under the grant before
the aided person’s means were redetermined.

Compare: 2000 No 42 s 18

Lead providers

If more than 1 provider provides services under a grant of legal
aid, any obligation of the Commissioner to pay or to commu-
nicate with a person providing services under the grant is owed
only to the lead provider, and not to any other provider.
Compare: 2000 No 42 s 19

Maximum grant
A grant of legal aid may specify a maximum grant, which is
the amount of legal aid that is authorised under the grant.

A maximum grant may be expressed in any way. For example,
it may refer to a total dollar amount, or a maximum number of
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hours, or a period within which the aid must be provided, or
any combination of these or any other specifications.

When determining a maximum grant, the Commissioner may
take into account any delay on the part of the applicant in ap-
plying for legal aid and the reason for the delay.

However, every grant of legal aid in respect of victims’ claims
proceedings (as defined in section 4(1)) must specify a maxi-
mum grant of the amount prescribed for the purposes of this
subsection by regulations.

Compare: 2000 No 42 s 20

Subpart 3—After legal aid is granted

Provider in civil proceedings to notify other parties

When a party to civil proceedings is granted legal aid, the
provider under the grant must at once give notice of that fact
to every other party to the proceedings, and to the Registrar of
the relevant court.

If any other person subsequently becomes a party to the pro-
ceedings, the provider must give an equivalent notice to the
new party.

If the grant of legal aid is withdrawn, the provider under the
grant must notify all other parties to the proceedings of that
fact.

Compare: 2000 No 42 s 21

Commissioner to be notified of change in circumstances

An aided person (and any person acting for an aided person

as a lawyer, next friend, guardian ad litem, or in any other

capacity) must notify the Commissioner of the following:

(a) any increase in the income or disposable capital of (or
being treated as being of) the aided person by an amount
that could affect the aided person’s eligibility for legal
aid:

(b)  any change to the address of the aided person (and the
person acting for the aided person, if applicable).

A person applying for legal aid (in this section, the applicant)

must notify the Commissioner of the following:

31
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(a) any increase in the income or disposable capital of (or
being treated as being of) the applicant by an amount
that could affect the applicant’s eligibility for legal aid:

(b)  any change to the applicant’s address.

A person who is no longer an aided person, but who becomes
aware that he or she, while an aided person, received an in-
crease in his or her income or disposable capital that could
have affected his or her eligibility for legal aid, must notify
the Commissioner of that fact as soon as practicable.

For the purposes of subsection (1), an aided person is
deemed to have waived any legal professional privilege that
might otherwise prevent a person acting for the aided person
from complying with subsection (1).

Compare: 2000 No 42 s 22

Commissioner to keep aided person informed

The Commissioner must give notice to an aided person of the

conditions of his or her grant of legal aid—

(a)  when the grant is first made; and

(b)  when an amendment is made to the maximum grant of
legal aid; and

(c)  whenever any material change is made to the condi-
tions; and

(d)  when the repayment payable (as determined under sec-
tion 21) is settled by the Commissioner; and

(e)  whenever the aided person asks for such a notice.

Every notice under subsection (1) must include—

(a) astatement of any amounts currently owing by the aided
person, whether as an interim repayment or a repay-
ment; and

(b)  details of any charges held, or to be taken, by the Com-
missioner over property of the aided person; and

(c) advice to the person about how to seek—

(i)  areconsideration of the Commissioner’s decision
under section 51; and

(i)  an examination of the cost of services under sec-
tion 90; and
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(iii) a review of the Commissioner’s decision under
section 52.
Compare: 2000 No 42 s 23

Private mediation

In this section, private mediation means any mediation other

than mediation that is—

(a) ordered by a court; or

(b)  part of a court process or proceeding; or

(c) part of a dispute resolution process under any enact-
ment.

The Commissioner may fund legal services related to private

mediation in respect of any matter for which legal aid may

be granted under section 7 if the Commissioner is satisfied

that—

(a)  the matter is suitable for private mediation; and

(b)  there is a reasonable likelihood that private mediation
will resolve the dispute or part of the dispute.

Compare: 2000 No 42 s 23A

Application for amendment to grant of legal aid

An application for an amendment to a grant of legal aid—

(a)  mustbe made by either the aided person or the provider;
and

(b)  must be made in the prescribed manner to the Commis-
sioner; and

(c) must, subject to subsection (2), be made before the
final disposition.

An application for an amendment to a grant of legal aid may

be made after the final disposition only if—

(a) the Commissioner receives the application within 15
working days from the date of the final disposition; and

(b)  the Commissioner is satisfied that—

(i)  the application was delayed because of circum-
stances beyond the control of the applicant and
the provider, and those circumstances could not
have been reasonably anticipated; and

(i)  the applicant and the provider took all reasonable
steps to apply before the final disposition.
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Following an application for amendment to a grant of legal
aid, the Commissioner may confirm the grant or amend it in a
manner consistent with this Act and any regulations.
However, the Commissioner may, on an application under this
section, amend the maximum grant under section 23(4) of
legal aid in respect of victims’ claims proceedings only if sat-
isfied that the aided person would, if section 11(2) applied to
his or her application for legal aid in respect of those proceed-
ings, be granted legal aid.

The Commissioner may, in either or both of the following cir-

cumstances, refuse to amend under subsection (4) the maxi-

mum grant under section 23(4) of legal aid in respect of vic-
tims’ claims proceedings:

(a) ifthe Commissioner is unable to obtain full information
concerning the applicant’s financial affairs, because of
the default or failure of the applicant:

(b) if, in the opinion of the Commissioner, the prescribed
repayment amount will exceed the likely cost of the pro-
ceedings.

In this section, final disposition means the final disposition of

the matter to which the application relates, by a court, tribunal,

or any other means.

Compare: 2000 No 42 s 24

Withdrawal of, or amendment to, grant of legal aid:

criminal matters

In relation to a criminal matter, the Commissioner may at any

time—

(a)  withdraw legal aid from, or amend a grant of legal aid
to, an aided person if—

(i)  the Commissioner is satisfied that the aided per-
son has sufficient means to enable the person to
obtain legal assistance and representation; or

(i1))  the Commissioner considers that the interests of
justice no longer require that legal aid be given
to the person; or

(iii)  the aided person requests it; or

(b)  amend the conditions on a grant of legal aid (other than
the condition referred to in section 18(2)) if the Com-
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missioner considers that the conditions of the grant of
legal aid are no longer appropriate.

Compare: 2000 No 42 s 25

Withdrawal of, or amendment to, grant of legal aid: civil
matters

The Commissioner must withdraw legal aid granted in respect
of a civil matter in any of the following circumstances:

(a)

(b)

(©)

the grant of legal aid includes a condition that the aided
person pay an interim repayment, and payment of that
interim repayment is—
(i)  more than 21 days in arrears; or
(1)  unpaid by any date to which the Commissioner
has extended the time for paying the interim re-
payment:
the grant of legal aid is subject to a condition that the
aided person authorises a charge to be registered over
specified property, and the aided person has not so au-
thorised the charge within 15 working days of the date
on which the Commissioner asked the person to do so:
the Commissioner becomes aware that the aided person
was not entitled to legal aid because section 12(1) ap-
plies and section 12(2) does not.

In relation to a civil matter, the Commissioner may at any time
withdraw legal aid from, or amend a grant of legal aid to, an
aided person in any of the following circumstances:

(a)

(b)

(©)

(d)

the aided person is no longer a person who would be
entitled to that grant of legal aid, by virtue of any of the
provisions of sections 10, 11, 12, or 13:

the Commissioner is satisfied that the proceedings in re-
spect of which legal aid was granted have been disposed
of:

the Commissioner is satisfied that the aided person has
required the proceedings to be conducted unreasonably
so0 as to incur an unjustifiable expense to the Commis-
sioner, or has required unreasonably that the proceed-
ings be continued:

the Commissioner considers that the aided person no
longer has reasonable grounds for taking, defending, or
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being a party to the proceedings, or that it is unreason-

able or undesirable in the particular circumstances for

the person to continue to receive legal aid:

(e) the Commissioner is satisfied that the aided person has,
in relation to any application by that person relating to
legal aid,—

(i)  intentionally or negligently made an untrue state-
ment about that person’s resources, or has failed
to disclose any material fact concerning them,
whether the statement was made or the failure oc-
curred before or after the aid was granted; or

(i)  intentionally contravened or failed to comply in
any respect with this Act or regulations:

(f)  the aided person requests that the grant of legal aid be
withdrawn.

In relation to a civil matter, the Commissioner may at any time
amend the conditions on a grant of legal aid (other than the
condition referred to in section 18(2)) if the Commissioner
considers that the conditions of the grant of legal aid are no
longer appropriate.

Compare: 2000 No 42 s 26

Withdrawal of grant

This section applies when the Commissioner proposes (other
than with the agreement, or at the request, of the aided person)
to withdraw a grant of legal aid, under section 29 or 30, in
such a way that the aided person is likely to be detrimentally
affected.

A grant of legal aid must not be withdrawn until—

(a) notice of intention to withdraw the grant has been given
to the aided person and the lead provider; and

(b)  the aided person has been given a reasonable opportun-
ity under the notice to make submissions on why the
grant should not be withdrawn in the manner indicated;
and

(c)  the Commissioner has considered any submission by or
on behalf of the aided person.

If a grant is withdrawn, the Commissioner must immediately
notify the aided person and the lead provider of—
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(a) the date on which the withdrawal takes effect, which
must be a date on or after the date on which the Com-
missioner reasonably believes the aided person will re-
ceive the notice; and

(b)  the reasons for the withdrawal; and

(c)  theaided person’s rights to seek a reconsideration under
section 51 and a review under section 52.

This section does not apply to legal aid granted on an interim
basis.
Compare: 2000 No 42 s 27

Consequences of withdrawing legal aid

The withdrawal of legal aid does not affect—

(a)  the aided person’s obligations arising out of the condi-
tions of the grant; or

(b)  the Commissioner’s rights to enforce those obligations;
or

(c) the Commissioner’s obligation to pay for the services
provided under the grant before the date of its with-
drawal.

If legal aid is withdrawn from an aided person because of an
increase in the person’s income or disposable capital, the Com-
missioner may recover from the aided person any amount paid
or payable by the Commissioner under the grant (less any in-
terim repayment already paid by the person) in respect of—
(a)  the period beginning on or after the date on which the
person first received the increase to the person’s income
or disposable capital that has affected entitlement to
legal aid; and
(b)  the date of withdrawal of legal aid.
Any amount recoverable by the Commissioner under subsec-
tion (2) is to be treated for all purposes as if it were a repay-
ment payable by the aided person to the Commissioner.

If legal aid is withdrawn from a person who was receiving
aid from a provider, the provider has the right to recover from
the aided person the difference between the amount paid or
payable by the Commissioner under this Act and the full
amount of that provider’s fees and disbursements.
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The Commissioner is not obliged to pay for any services pro-
vided to an aided person after the date on which legal aid is
withdrawn.

Compare: 2000 No 42 s 28

Subpart 4—How Commissioner may
enforce conditions of grant

Amount payable by aided person to Commissioner

At any time, the total amount payable to the Commissioner by

an aided person under the conditions of a grant is—

(a)  the amount of interim repayments outstanding (if any);
and

(b) ifthe proceedings have concluded, the amount of repay-
ment payable (if any), determined in accordance with
section 21.

Compare: 2000 No 42 s 30

Amounts payable under conditions of grant are debts due
to Commissioner

An amount payable to the Commissioner as a condition of a
grant of legal aid (whether as an interim repayment or a repay-
ment) is a debt due to the Commissioner, and may be recovered
in any court or tribunal of competent jurisdiction.

Interest that is payable under section 40 is a debt due to the
Commissioner, and may be recovered in any court or tribunal
of competent jurisdiction.

The Commissioner may, by agreement with the aided per-
son, make whatever arrangements (including any adjustments
to those arrangements) that the Commissioner considers ap-
propriate for the payment by the aided person of any amount
payable under a grant of legal aid, or any other debt payable
to the Commissioner by the aided person.

In making any arrangements under subsection (3), the Com-

missioner must have regard to the following principles:

(a) any debt that is to be paid from the aided person’s in-
come should be paid by the aided person within 5 years
from when the debt arises:
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(b)  any debt that is to be paid from the aided person’s in-
come and capital should be paid by the aided person
within 7 years from when the debt arises.

Despite subsection (4), the Commissioner may, after hav-
ing regard to the principles in that subsection, make whatever
arrangements the Commissioner considers appropriate in the
circumstances.

Compare: 2000 No 42 s 31

Commissioner may adjust rate of payment of debt, etc

The Commissioner may, in accordance with this section,—

(a)  adjust the rate of payment of a debt by an aided person;
or

(b)  require an aided person to commence or recommence
payment of a debt.

The Commissioner must not make a decision under subsec-

tion (1)(a) or (b) unless—

(a) the Commissioner considers, in light of new informa-
tion, that the decision is justified; and

(b) reasonable efforts to reach agreement with the aided
person have failed.

No adjustment to the rate of payment of a debt may be made

until the Commissioner—

(a) notifies the aided person in writing of his or her inten-
tion to make the adjustment; and

(b)  provides the aided person with reasons for the proposed
adjustment; and

(c)  gives the aided person a reasonable opportunity to make
submissions on why the adjustment should not be made
in the manner indicated; and

(d) considers any submissions by the aided person.

The Commissioner may not require an aided person to com-
mence or recommence payment of a debt until the Commis-
sioner—

(a) notifies the aided person in writing of his or her inten-
tion to require the aided person to commence or recom-
mence payment of the debt; and

(b)  provides the aided person with reasons why payment of
the debt should commence or recommence; and
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(c) givesthe aided person a reasonable opportunity to make
submissions on why the person should not commence or
recommence payment of the debt in the time indicated;
and

(d) considers any submissions by the aided person.

If the Commissioner decides to adjust the rate of payment of a

debt or require an aided person to commence or recommence

payment of a debt, the Commissioner must notify the aided
person in writing of—

(a) the Commissioner’s decision; and

(b) the aided person’s right to seek a reconsideration under
section 51 or a review under section 52; and

(c)  the date on which the decision takes place (which must
be no earlier than the day after the date that the Commis-
sioner reasonably believes the aided person will receive
notice under this subsection).

Compare: 2000 No 42 s 31A

Charges on proceeds of proceedings

The proceeds of proceedings to which a grant of legal aid re-
lates are subject to a charge in favour of the Commissioner for
the amount of the repayment payable under the grant.
Subsection (1) operates to create a charge even if the grant
of legal aid in respect of the relevant proceedings has been
withdrawn.

A charge created by this section on any damages or costs does
not prevent a court from allowing these to be set off against
other damages or costs in a case where a solicitor’s lien for
costs would not prevent it.

A charge created by this section may be registered,—

(a) inthe case of land, against that land in accordance with
the Statutory Land Charges Registration Act 1928; or

(b)  in the case of any other property, against that property
in accordance with the Chattels Transfer Act 1924, the
Personal Property Securities Act 1999, or the Motor Ve-
hicle Securities Act 1989, as appropriate.
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Subsection (1) does not apply to property returned, trans-
ferred, or granted to an aided person as a result of proceedings
before the Waitangi Tribunal.

Compare: 2000 No 42 s 32

Commissioner may exempt property from charge

The Commissioner may, on application by an aided person,
exempt any property that is part of the proceeds of proceedings
from being subject to a charge under section 36.

The Commissioner may exercise his or her power under sub-
section (1) if the Commissioner considers that, having regard
to the value or nature of the property and all other relevant cir-
cumstances, it would be just and equitable to do so.

Any application for exemption must be made within 20 work-

ing days (or such longer time as the Commissioner, on applica-

tion, allows) of the date of the judgment or out-of-court settle-
ment giving rise to the proceeds of proceedings.

On receipt of an application for exemption, the Commissioner

must—

(a)  decide whether to exempt the whole or any part of the
property specified in the application, or any other prop-
erty; and

(b)  advise the aided person of the decision, and of the aided
person’s right to apply for a reconsideration under sec-
tion 51 and a review under section 52.

Compare: 2000 No 42 s 33

Transfer of charge

If any property of an aided person is subject to a charge, the
Commissioner may, if he or she considers that it would be
unjust or unreasonable to require immediate payment of the
amount charged, enter into an agreement with the aided person
for the release of all or part of the property from all or part of
the charge.

The agreement may provide for all or part of the charge to
attach to any other property of the aided person, and may be
subject to conditions.

The agreement has the effect of—
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(a) releasing from the charge any property agreed to be re-
leased from the charge; and

(b)  subjecting any property agreed to be subject to a charge
to the charge as agreed.

Compare: 2000 No 42 s 34

Enforcement of charge

In order to recover a debt due under a grant of legal aid, the

Commissioner may enforce, in any manner that would be

available if the charge had been given between the parties, a

charge—

(a) registered in compliance with a condition of the grant
imposed under section 18(3); or

(b) arising by operation of section 36, whether it is regis-
tered or not.

A transfer or act done with the intention, or having the effect,

of defeating a charge referred to in subsection (1) is void as

against the Commissioner, except where the transfer or act is

to or in favour of a purchaser in good faith for value who, at

the time of the transfer or act, had no notice of the charge.

Compare: 2000 No 42 s 35

Interest on unpaid legal aid debt

The Commissioner may require an aided person who defaults
on the payment of a debt due to the Commissioner, to pay
interest on the entire unpaid debt in respect of the period during
which the aided person is in default.

Any interest charged by the Commissioner under subsection
(1) must be at the rate specified in regulations.
Compare: 2000 No 42 s 35A

Aided person to enforce judgment or out-of-court
settlement

An aided person must take all steps necessary to enforce a
judgment or out-of-court settlement in order to recover the
proceeds of proceedings.

If the aided person fails to take such steps, the Commissioner
may enforce the judgment or out-of-court settlement as if it
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were in favour of the Commissioner, and may recover the costs
of doing so from the aided person.
Compare: 2000 No 42 s 36

Commissioner may decide not to recover debt in certain

circumstances

The Commissioner may decide not to recover any debt due to

the Commissioner under a grant of legal aid if—

(a) the enforcement of the debt would cause serious hard-
ship to the aided person:

(b)  the cost to the Commissioner of enforcing the debt is
likely to exceed the amount of the debt that is likely to
be repaid:

(c)  the Commissioner considers that it would be just and
equitable not to recover the debt.

The Commissioner may make a decision under subsection

(1) at the time that legal aid is granted, or at any time after it

is granted.

If the Commissioner decides not to recover a debt,—

(a) the debt must be treated as being written off for the
purposes of section 43; and

(b) section 43(2) to (5) apply accordingly.

In subsection (1), serious hardship means significant finan-

cial difficulties that arise because of—

(a)  the aided person’s inability to meet minimum living ex-
penses according to normal community standards; or

(b) the cost of medical treatment of an illness or injury of
the aided person or the aided person’s dependant; or

(c) a serious illness suffered by the aided person or the
aided person’s dependant.

Compare: 2000 No 42 s 36A

Commissioner may write off amounts payable

The Commissioner may write off all or any part of any repay-
ment, interim repayment, interest, or any other debt payable to
the Commissioner by an aided person in any of the following
circumstances:
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(a)  the enforcement of the debt would, in the opinion of
the Commissioner, cause serious hardship to the aided
person:

(b)  the cost to the Commissioner of enforcing the debt is
likely to exceed the amount of the debt that is likely to
be repaid:

(c) the Commissioner considers that it would be just and
equitable to write off the debt.

When a debt has been written off under this section, the Com-
missioner must give notice to the debtor of the write-off.

When a debt is written off under this section, the debtor is,
from the date of the write-off, no longer liable to pay the debt.

If, despite the write-off, a debtor repays some or all of a writ-
ten-off debt, the Commissioner must return the amount that
was written off.

The write-off of a debt does not affect the Commissioner’s
obligation to pay any person who provided legal services
under the relevant grant of legal aid.

In subsection (1), serious hardship has the meaning given
in section 42(4).

Compare: 2000 No 42 s 37

Commissioner to refund excess payments

The Commissioner must refund any amount paid by an aided
person to the Commissioner that is—

(a)  more than the aided person is or was required to pay; or
(b)  more than the cost of services.

Compare: 2000 No 42 s 39

Subpart 5—Award of costs in civil
proceedings

Liability of aided person for costs

If an aided person receives legal aid for civil proceedings, that
person’s liability under an order for costs made against him or
her with respect to the proceedings must not exceed an amount
(if any) that is reasonable for the aided person to pay having
regard to all the circumstances, including the means of all the
parties and their conduct in connection with the dispute.
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No order for costs may be made against an aided person in

a civil proceeding unless the court is satisfied that there are

exceptional circumstances.

In determining whether there are exceptional circumstances

under subsection (2), the court may take account of, but is

not limited to, the following conduct by the aided person:

(a) any conduct that causes the other party to incur unneces-
sary cost:

(b) any failure to comply with the procedural rules and
orders of the court:

(c) any misleading or deceitful conduct:

(d)  any unreasonable pursuit of 1 or more issues on which
the aided person fails:

(e) any unreasonable refusal to negotiate a settlement or
participate in alternative dispute resolution:

(f)  any other conduct that abuses the processes of the court.

Any order for costs made against the aided person must specify

the amount that the person would have been ordered to pay if

this section had not affected that person’s liability.

If, because of this section, no order for costs is made against

the aided person, an order may be made specifying what order

for costs would have been made against that person with re-

spect to the proceedings if this section had not affected that

person’s liability.

If an order for costs is made against a next friend or guardian

ad litem of an aided person who is a minor or is mentally dis-

ordered, then—

(a)  that next friend or guardian ad litem has the benefit of
this section; and

(b)  the means of the next friend or guardian ad litem are
taken as being the means of the aided person.

Compare: 2000 No 42 s 40

Costs of successful opponent of aided person

This section applies if an order is made under section 45 that
specifies that an aided person would have incurred a liability,
or a greater liability, for costs if that section had not affected
his or her liability.
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If this section applies, the party to the proceedings who is

prejudiced by the operation of section 45 (in this section, the

applicant) may apply to the Commissioner in the prescribed

manner for payment by the Commissioner of some or all of the

difference between the costs (if any) actually awarded to that

party against the aided person and those to which that party

would have been entitled if section 45 had not affected the

aided person’s liability.

In considering any such application, the Commissioner must

have regard to the following matters:

(a)  the conduct of the parties to the proceedings:

(b)  the court’s findings under section 45(2):

(c)  the hardship that would be caused to the applicant if the
costs were not paid by the Commissioner.

For the purposes of subsection (3)(c), the Commissioner

may require any person to furnish information on the finan-

cial circumstances and needs of the applicant.

If, having regard to the matters specified in subsection (3)

and to any information received under subsection (4), and

to all relevant circumstances, the Commissioner considers

that any payment should be made by the Commissioner to the

applicant, the Commissioner may determine accordingly and

must make the payment.

The Commissioner may recover any payment made under this
section from the aided person as a debt due to the Commis-
sioner, unless the payment relates to an order made under sec-
tion 45(5).

The Commissioner may make a payment under this section to
a lawyer who is not a provider under this Act.

Compare: 2000 No 42 s 41

Subpart 6—Legal aid grants for Treaty of
Waitangi claims

Applications in respect of proceedings before Waitangi
Tribunal

This section and sections 48 to 50 apply to an application
for legal aid made in respect of any proceedings before the
Waitangi Tribunal where—
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(a)  the application is made by a Maori; and

(b)  the claim to which the application relates is submitted,
or is to be submitted, by that Maori for the benefit of a
group of Maori of which the applicant is a member.

The Commissioner may grant an application to which this sec-

tion applies only if the Commissioner is satisfied—

(a) that the case is one that requires legal representation,
having regard to the nature of the proceedings and to
the interest of the group of Maori for whose benefit the
claim is submitted or is to be submitted; and

(b)  that the group of Maori would suffer substantial hard-
ship if aid were not granted; and

(c) thatthe interest of that group of Maori is not sufficiently
protected by any other claim.

The Commissioner must take into account the information

supplied by the Waitangi Tribunal under section 49 when de-

termining whether or not to grant legal aid to the applicant and
may, in the light of that information,—

(a) grant legal aid to the applicant subject to such condi-
tions as he or she thinks fit relating to the purposes for
which that aid is granted, or the period for which that
aid is granted, or both; or

(b)  defer his or her determination of the application for any
period he or she thinks fit; or

(c)  decline the application.

Nothing in this section prevents an applicant from making a
further application for legal aid in respect of the proceedings
to which the first application relates.

Compare: 2000 No 42 s 42

Assessment of financial resources

In determining whether the group of Maori for whose benefit
the claim to which the application relates is made would suffer
substantial hardship if aid were not granted, the Commissioner
may take into account not only the financial resources of those
members of the group who are immediately involved in mak-
ing the claim, but also the extent to which other members of
the group, or any incorporated body that represents the mem-
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bers of the group, or both, might reasonably be expected to
contribute towards the costs of the proceedings.

The Commissioner may, in his or her discretion, refuse to grant
the application if the applicant does not supply sufficient infor-
mation concerning the financial resources of such persons and
bodies as the Commissioner may specify for the purposes of
making a determination referred to in subsection (1).

In determining whether to refuse to grant an application on the
ground specified in subsection (2), the Commissioner must
consider and have regard to the following matters:

(a)  whether the applicant has made all reasonable endeav-
ours to obtain the information required to be supplied to
the Commissioner under that subsection:

(b)  whether the matter in respect of which the application is
made is of sufficient importance or complexity to war-
rant the granting of the application even though that in-
formation has not been supplied:

(c)  whether it would be unjust to refuse to grant the applica-
tion merely because that information has not been sup-
plied.

In subsection (1), incorporated body includes—

(a) aMaori Trust Board (within the meaning of section 2(1)
of the Maori Trust Boards Act 1955):

(b)  a Maori incorporation (within the meaning of section 4
of Te Ture Whenua Maori Act 1993):

(c)  a trust constituted under Part 12 or section 338 of Te
Ture Whenua Maori Act 1993:

(d) atrust continued as an ahu whenua trust by section 354
of Te Ture Whenua Maori Act 1993.

Compare: 2000 No 42 s 43

Commissioner to refer application to Waitangi Tribunal
Before determining an application to which this section ap-
plies, the Commissioner must refer the application to the Wai-
tangi Tribunal for the purpose of obtaining a report containing
information required by regulations.

If, at any time, the Commissioner believes that the circum-
stances of the applicant or the application have changed, the
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Commissioner may seek an up-to-date report from the Wai-
tangi Tribunal.

The Waitangi Tribunal must supply to the Commissioner the
information sought under this section.

Compare: 2000 No 42 s 44

Repayment under grant of legal aid

A condition requiring repayment of an amount under a grant
of legal aid made under section 47 may be made only in
accordance with this section.

The applicant, or any person or body whose resources are
taken into account for the purposes of making a determination
referred to in section 48(1), or both, may be required to make
a repayment towards the cost of legal services.

The total of the repayment required to be paid under a grant of
legal aid made under section 47 must not exceed an amount
that is fair and reasonable, having regard to—

(a) theresources of the applicant and the financial resources
of those persons and bodies whose resources are so
taken into account; and

(b)  the likely cost of the proceedings.

Every repayment required in accordance with this section

under a grant of legal aid is recoverable in the same way as

any other repayment required to be paid under this Act.

Compare: 2000 No 42 s 45

Subpart 7—Reconsideration, review, and
appeals of legal aid decisions

Reconsideration

Reconsideration

A person (who may be an aided person or an applicant for legal
aid) who is aggrieved by a decision of the Commissioner that
affects that person, may apply in the prescribed manner to the
Commissioner for a reconsideration of the decision.

The application must, subject to subsection (3), be made
within 20 working days after the date on which notice of the
relevant decision is given to the person.
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The Commissioner may accept a late application no later than
3 months after the date on which notice of the relevant decision
was given to the person, if—

(a)  the person who applied was not represented by a lawyer
on the date on which notice was given or within 20
working days after the date on which notice was given;
or

(b)  the Commissioner is satisfied that exceptional circum-
stances prevented the application from being made
within 20 working days after the date on which notice
was given.

A failure by the Commissioner to advise a person of his or
her right to seek a reconsideration does not of itself estab-
lish exceptional circumstances for the purposes of subsec-
tion (3)(b).

The Commissioner must delegate the responsibility for recon-
sidering the decision to a person other than the one who made
the original decision.

The Commissioner may decline to reconsider a decision if the
Commissioner has already reconsidered that decision or a de-
cision relating to substantially the same issue.

A person must not, other than under section 52(3), apply for
a review of a decision of the Commissioner unless the person
has first sought and obtained a reconsideration of that decision
under this section.

Compare: 2000 No 42 ss 29, 55(a)

Reviews

Grounds for review

An aided person or an applicant for legal aid may apply to the
Tribunal for a review of the Commissioner’s reconsideration
of a decision referred to in subsection (2) on the grounds that
it is—

(a) manifestly unreasonable; or

(b)  wrong in law.

The decisions that may be reviewed are decisions that affect
the applicant for review, and relate to any 1 or more of the
following:
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(a) an application for legal aid:

(b)  any conditions imposed under section 18 or 47 on a
grant of legal aid:

(c) any amount payable by an aided person, whether as an
interim repayment or a repayment, under a grant of legal
aid:

(d)  the maximum grant under a grant of a legal aid:

(e)  the withdrawal of, or amendment to, a grant of legal aid:

(f)  the enforcement of any condition imposed under sec-
tion 18 or 47 on a grant of legal aid:

(g) any changes to, or dealings with, a charge on property
arising out of a grant of legal aid:

(h) an application under section 46.

A party who has applied to the Commissioner for payment

of costs under section 46 may apply to the Tribunal for a

review of the Commissioner’s decision under that section on

the grounds that the decision is—

(a)  manifestly unreasonable; or

(b)  wrong in law.

In this section, decision includes a failure or refusal to make

or reconsider a decision.

Compare: 2000 No 42 s 54

Application for review

An application for review must be made in the prescribed man-
ner to the chairperson of the Tribunal within 20 working days
after the date on which notice of the relevant decision is given
to the applicant.

Compare: 2000 No 42 s 55

Powers and duties of chairperson of Tribunal on receipt

of application for review

On receipt of an application for review, the chairperson of the

Tribunal—

(a) may require the Commissioner or any other person to
provide any information relating to the original deci-
sion, the reconsideration, or the application for review;
and
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(b)  must assign 1 member of the Tribunal (who may be the
chairperson or another member) to review the Commis-
sioner’s reconsideration of the decision; and

(c)  must provide a copy of the application for review to the
Commissioner.

Compare: 2000 No 42 s 55A

Review of decision by Tribunal
For the purposes of conducting and determining a review, the
Tribunal consists of 1 member of the Tribunal.

The Tribunal may require the Commissioner to provide either

or both of the following:

(a)  allinformation held by the Commissioner relating to the
reconsideration and the original decision:

(b)  a written report setting out the considerations to which
the Commissioner had regard in making the decision
and when reconsidering it.

The Tribunal may receive and obtain from any person any
submission, statement, document, information, or matter that
may, in its opinion, assist it to deal effectively with the review
before it.

The review must be conducted on the papers, with all reason-
able speed.
Compare: 2000 No 42 s 56

Determination of review
The Tribunal may determine a review by confirming, modify-
ing, or reversing the decision under review.

Every determination by the Tribunal must be accompanied by
a brief summary of the reasons for it.
Compare: 2000 No 42 s 57

Tribunal may direct Commissioner to reconsider

The Tribunal may, instead of determining a review, give a di-
rection to the Commissioner to reconsider all or any part of the
decision to which the review relates.

If the Tribunal gives a direction under subsection (1),—
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(a)  the Tribunal must give reasons for the direction and may
set out the matters that the Commissioner must take into
account when reconsidering the decision; and

(b)  the Commissioner must reconsider the decision, taking
into account the reasons for the direction and any mat-
ters set out by the Tribunal.

Compare: 2000 No 42 s 58

Chairperson may direct publication of Tribunal decisions
The chairperson of the Tribunal may direct such publication
of decisions of the Tribunal as the chairperson considers ne-
cessary or desirable in the public interest.

Appeals and references on question of law

Appeal on question of law

If the Commissioner or an applicant considers that the Tri-
bunal’s determination is wrong in law, the Commissioner or
the applicant (as the case may be) may appeal to the High
Court on the question of law, and the appeal must be dealt with
in accordance with the rules of court.

Compare: 2000 No 42 s 59

Appeals to Court of Appeal and Supreme Court

Sections 144 to 144B of the Summary Proceedings Act
1957 (which provide for appeals to the Court of Appeal and
Supreme Court) apply to determinations of the High Court
on an appeal under section 59 of this Act as if they were
determinations under section 107 of that Act.

Compare: 2000 No 42 s 60

References on questions of law to High Court

The chairperson of the Tribunal may state a case for the opin-
ion of the High Court on any point of law that arises on a re-
view under this subpart of a decision of the Commissioner.
Compare: 2000 No 42 s 61
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Subpart 8—Legal Aid Tribunal

Legal Aid Tribunal established
This section establishes the Legal Aid Tribunal.

The Tribunal consists of the chairperson and other members
appointed under section 64.

Functions of Tribunal

The functions of the Tribunal are to—

(a)  consider applications for review made to it under sec-
tion 53:

(b)  conduct and determine reviews of decisions it has juris-
diction to review under this Act.

Appointment of members of Tribunal

The Governor-General must, on the recommendation of the

Minister,—

(a)  appoint members of the Tribunal of sufficient number to
deal promptly with all reviews and who between them
have experience in a range of legal areas and types of
proceedings; and

(b) appoint one of the members as the chairperson of the
Tribunal.

A person must not be appointed as a member of the Tribunal

who—

(a)  1is not a lawyer; or

(b) is, or has been within the past 5 years, an employee of
the Legal Services Agency, a member of the Board of
the Agency (within the meaning of the former Act), or
an employee of the Ministry.

A person must not be appointed chairperson unless he or she

has held a practising certificate as a barrister or solicitor for at

least 7 years.

If the person to be appointed chairperson is a provider, his or

her approval to provide legal aid services under this Act ceases

when the person assumes office as chairperson.

Compare: 2000 No 42 s 62
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Chairperson of Tribunal

The primary function of the chairperson is to ensure that the
Tribunal performs its functions in accordance with this Act in
an efficient and effective manner.

The chairperson has all the powers necessary in order to per-

form his or her functions, including the power to—

(a) make the arrangements necessary to ensure each mem-
ber of the Tribunal is able to perform his or her functions
as a member of the Tribunal:

(b)  issue practice notes (not inconsistent with this Act or the
regulations) for regulating the practice and procedure of
the Tribunal:

(c)  develop a code of conduct for members of the Tribunal:

(d)  require particular members of the Tribunal to determine
particular reviews.

Delegation by chairperson of Tribunal

The chairperson of the Tribunal may delegate any of the chair-

person’s functions, duties, and powers to a member of the Tri-

bunal who the chairperson is satisfied has the capability, skills,

and experience to perform and exercise those functions, duties,

and powers.

A delegation—

(a)  must be in writing; and

(b)  must be to a named person; and

(c) isrevocable at any time, in writing; and

(d)  does not prevent the performance or exercise of a func-
tion, duty, or power by the chairperson.

A person to whom any functions, duties, or powers are dele-

gated may perform and exercise them in the same manner and

with the same effect as if they had been conferred directly by

this Act and not by delegation.

A person who appears to act under a delegation is presumed

to be acting in accordance with its terms in the absence of

evidence to the contrary.

A person to whom any functions, duties, or powers are dele-

gated must be paid remuneration and expenses (if any) deter-
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mined in accordance with clause 4 of Part 1 of Schedule 3
for work undertaken in that capacity.
Compare: 2000 No 42 s 62A

Further provisions that apply to Tribunal in Schedule 3
Part 1 of Schedule 3 contains further provisions that apply 5
to the Tribunal.

Part 3

Administration of legal services system

Subpart 1—Functions of Secretary for
Justice and Legal Services Commissioner

Secretary for Justice

Functions of Secretary for Justice
The functions of the Secretary under this Act are—

(a)
(b)
(c)

to establish, maintain, and purchase high-quality legal
services in accordance with this Act:

to perform any functions that are conferred or imposed
on the Secretary by or under this Act:

to perform any other functions relating to legal services
that are conferred or imposed on the Secretary by or
under any other Act.

For the purposes of performing his or her functions, the Sec-

retary may—

(a) assess and determine the need for legal services by
people with insufficient means; and

(b)  specify legal services to which subpart 2 applies; and

(c)  determine the method or methods for the delivery of
legal services; and

(d)  determine the allocation of legal services—

(i)  onthe basis of the method or methods of delivery
that the Secretary considers appropriate for the
type of legal service to be provided; or

(i)  in any other manner that the Secretary considers
appropriate; and

(e)  subjectto this Act, disestablish any legal services estab-

lished under this Act; and
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(f)  deliver any legal services established under this Act;
and

(g) exercise any other power conferred on the Secretary by
this Act or any other enactment.

Methods of delivery of legal services

Without limiting section 68(2)(c), the methods of delivery

of legal services may include—

(a) arranging for the services of non-lawyers to be made
available:

(b) entering into agreements with individual lawyers,
groups of lawyers, or law firms for the provision of
legal services:

(c) employing salaried lawyers to provide legal services:

(d) entering into contracts with community law centres to
provide community legal services.

Legal Services Commissioner

Legal Services Commissioner
A person must be appointed under the State Sector Act 1988
to hold office as Legal Services Commissioner.

The person to be appointed Commissioner must be an existing
employee of the Ministry or be appointed an employee of the
Ministry when appointed Commissioner.

The Commissioner must, except to the extent that section
71(2) applies, act under the direction of the Minister and the
Secretary.

Compare: 2000 No 42 s 91

Functions of Commissioner

The Commissioner has the following functions:

(a) to grant legal aid in accordance with this Act and the
regulations:

(b)  to determine legal aid repayments where legal aid is
granted:

(c) to assign a provider of legal aid services or specified
legal services to an aided person:

(d) in relation to salaried lawyers,—
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(i)  to decide the allocation of cases among salaried
lawyers:
(i1))  to oversee the conduct of legal proceedings con-
ducted by salaried lawyers:
(iii) to manage the performance of salaried lawyers:
(e) to carry out any other function conferred on the Com-
missioner by the Minister, by the Secretary, or by or
under this Act or any other enactment.
The Commissioner must act independently when performing
any function stated in subsection (1)(a) to (d).
Compare: 2000 No 42 s 92

Commissioner may delegate powers, functions, or duties

The Commissioner may, as he or she thinks fit, delegate to any

person any of his or her powers, functions, or duties under this

Act or any other enactment.

A delegation under subsection (1)—

(a) must be in writing; and

(b) may be made subject to any conditions or restrictions
that the Commissioner thinks appropriate, including
any factors that must be taken into account when the
delegation is exercised; and

(c) may be made generally or in any particular case; and

(d) is revocable at will; and

(e)  does not affect or prevent the exercise of any power or
the performance of any function or duty by the Com-
missioner; and

()  does not affect the responsibility of the Commissioner
for the actions of any person acting under delegation;
and

(g) continues according to its tenor despite any change in
the person holding office as the Commissioner.

Compare: 2000 No 42 s 62A; 2002 No 12 s §(5); 2008 No 72 s 17

Powers of delegate
A person who is delegated any powers, functions, or duties
under section 72—
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(a) may, with the prior written approval of the Commis-
sioner, delegate those powers, functions, or duties to
any other person:

(b) may, subject to any conditions or restrictions, exercise
or perform those powers, functions, or duties in the
same manner and with the same effect as if they had
been conferred on that person directly by this Act and
not by delegation.

Every person purporting to act under any delegation under

section 72 is, in the absence of proof to the contrary, pre-

sumed to be acting in accordance with the terms of the dele-
gation.

Subpart 2—Quality assurance system for
providers

Providers of legal services

Application of this subpart

This subpart applies to—

(a) every provider of legal aid services; and

(b) every provider of specified legal services; and

(c) every person who applies for approval to provide legal
aid services or specified legal services.

No person may provide legal aid service or specified legal

service unless approved

A person must not provide a legal aid service or specified legal

service unless—

(a)  the person is approved by the Secretary to provide that
service; and

(b)  the person complies with the conditions (if any) of that
approval.

Application for approval to provide legal aid services or
specified legal services

An application for approval to provide legal aid services or
specified legal services must be made to the Secretary in the
prescribed manner.
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Approval

The Secretary may give a person approval to provide 1 or more
legal aid services or specified legal services if the Secretary is
satisfied that the person meets the criteria prescribed in regu-
lations.

The Secretary may impose any conditions on the approval.
The conditions that may be imposed are those prescribed in
regulations.

The approval—

(a) must be in writing:

(b)  must state the conditions, if any, of the approval:

(c)  must state the duration of the approval:

(d)  must state the particular legal aid services or specified
legal services that the provider is approved to provide:

(e)  does not confer an entitlement on the provider to pro-
vide the services to which the approval relates.

The Secretary may give a person a temporary approval to pro-

vide 1 or more legal aid services or specified legal services

if—

(a) the person has applied for approval to provide those
services; and

(b)  the Secretary considers that giving the temporary ap-
proval is necessary to meet a need for those services.

Subsections (2) and (3) apply to a temporary approval as if

it were an approval.

The Secretary must, after giving an approval or temporary ap-

proval, give a copy of it to the New Zealand Law Society.

Selection committees

The Secretary may establish 1 or more selection committees

to—

(a) assess applications for approval to provide legal aid ser-
vices or specified legal services; and

(b) advise the Secretary of the suitability of those appli-
cants.

The Secretary—

(a) must appoint a representative from the Ministry as
chairperson of the committee; and
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(b)  must appoint to the committee a lawyer—

(i)  from a group of lawyers nominated by the New
Zealand Law Society as being suitable for ap-
pointment to the committee; and

(1))  who the Secretary is satisfied is suitable for ap-
pointment and has expertise in the areas of law
relevant to the committee’s work; and

(c) may appoint any other suitably qualified people to the
committee whom the Secretary thinks fit.

Performance review committee
The Secretary must establish a performance review commit-
tee.

The function of the committee is to investigate and advise
the Secretary of any matter relating to the performance of a
provider.

The Secretary may make a referral to the committee if—

(a) a provider of legal aid services or specified legal ser-
vices has failed to comply with any condition of his or
her approval, or any provision of this Act or the regula-
tions; and

(b)  the Secretary considers that the person’s failure is ser-
ious enough to justify a review of his or her performance
as a provider.

The members of the committee must be appointed by the Sec-

retary.

The Secretary must appoint a member with at least 7 years’

legal experience as chairperson of the committee.

The Committee must consist of members who, collectively,—

(a)  have expertise in the areas of law in which the provider
is providing legal aid services or specified legal ser-
vices; and

(b)  understand the needs and interests of courts, aided per-
sons, and the legal profession; and

(c)  have expertise in financial management in the State sec-
tor.
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Further provisions relating to committees in Schedule 3
Part 2 of Schedule 3 contains further provisions that apply to
selection committees and the performance review committee.

Obligations relating to professional conduct

The fact that a provider provides legal aid services or specified

legal services under this Act does not in any way affect that

provider’s obligations under any rules or codes of conduct of

any professional body to which that provider belongs.

The fact that a lawyer provides legal aid services or specified

legal services under this Act does not in any way affect—

(a)  his or her rights, obligations, responsibilities, or duties
as a lawyer; or

(b)  the relationship between, or the rights of, the lawyer
and his or her client or any privilege arising out of that
relationship.

Subsections (1) and (2) are subject to any express provisions

of this Act.

Compare: 2000 No 42 s 65

Review of decisions of Secretary regarding approvals

A person who is affected by a decision of the Secretary may

apply to the Review Authority for a review of a decision of the

Secretary—

(a)  declining a person’s application for approval to provide
1 or more legal aid services or specified legal services:

(b)  revoking or modifying a person’s approval to provide 1
or more legal aid services or specified legal services:

(c) imposing any condition on the person’s approval to pro-
vide 1 or more legal aid services or specified legal ser-
vices.

An application for review must be lodged with the Review

Authority within 20 working days from the date of notice of

the Secretary’s decision.
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Judicial review

A person may not apply for judicial review of any decision
made under this subpart until the person has sought and ob-
tained a review of the Secretary’s decision under section 82.

An application for judicial review of the Review Authority’s
decision must be made within 20 working days from the date
of notice of that decision.

Review Authority

Review Authority established

This section establishes the Review Authority.

The Minister must appoint 1 person to be the Review Author-
ity.

The person appointed as the Review Authority must be a
lawyer with at least 7 years’ legal experience.

Function of Review Authority

The function of the Review Authority is to review decisions

of the Secretary—

(a)  declining an application by a person to provide legal aid
services or specified legal services:

(b)  revoking or modifying a provider’s approval:

(c) imposing any condition on the provider’s approval to
provide legal aid services or specified legal services.

The Review Authority may review a decision of the Secretary

only on the application of a person who is affected by the Sec-

retary’s decision.

Decisions of Review Authority

The Review Authority may determine a review by confirming,
modifying, or reversing the decision under review.

Every determination by the Review Authority must be accom-
panied by a brief summary of the reasons for it.

The Review Authority’s decision is binding on the Secretary
and the person to whom the decision applies.
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Further provisions in Schedule 3
Part 3 of Schedule 3 contains further provisions that apply
to the Review Authority.

Quality assurance checks

Ministry may carry out quality assurance checks

The Ministry may carry out quality assurance checks on
providers of legal aid services or specified legal services
to ensure that the services are being provided in a manner
consistent with the purpose of this Act.

Examination of claims made by providers

Commissioner may examine claims

The Commissioner may examine a claim or part of a claim by

a provider of legal aid services or specified legal services if—

(a) it appears excessive:

(b)  the aided person to whom the claim relates has re-
quested the examination:

(c) the Commissioner has received information that sug-
gests the services for which the claim is made have not
been provided.

Aided person may request examination of cost of services

An aided person may request the Commissioner to examine

the cost of services under a grant of legal aid to the person if

he or she considers that the lead provider—

(a)  has claimed in respect of more time than was actually
spent providing services under the grant; or

(b)  has claimed for disbursements that were not in fact used
in providing these services.

The aided person may request an examination at any time be-

fore the 20th day (or such longer time as the Commissioner,

on application, allows) after the person has received notice of

the cost of services.

Compare: 2000 No 42 s 38
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Secretary may audit providers

The Secretary may at any time audit any provider of legal aid
services or specified legal services.

Every audit must be conducted by an auditor.

The purpose of the audit is to enable the Secretary to assess and
review the quality and value of the services provided by the
provider that have been, or may be, paid for by the Secretary.
The audit may, without limitation, include an assessment of—
(a)  the provider’s compliance with—
(i)  practice standards:
(i) any conditions imposed on the provider’s ap-
proval:
(i)  the terms and conditions of the service contract:
(iv)  guidelines and policies issued or made by the
Secretary; and
(b) any substantial or unresolved complaints concerning
delivery of legal aid services or specified legal services.
Compare: 2000 No 42 s 78

Compliance with audits

A provider who is subject to an examination or audit must

co-operate with the auditor and, in particular, must—

(a)  ensure that the auditor is given access at all reasonable
times to all documents under the control of the provider
that relate to the claim under examination, or to matters
for which the provider has claimed or may claim pay-
ment from the Secretary (as the case may require); and

(b)  wuse his or her best endeavours to ensure that questions
relating to the claim being examined, or to any matter
to which the audit relates, are answered fully, frankly,
promptly, and in the form (written or oral) required by
the auditor; and

(c) permit, and if necessary assist, the auditor to copy any
document or to reproduce, in usable form, information
recorded or stored in a document.

A provider is not obliged to comply with subsection (1) until
the auditor shows the provider a copy of the auditor’s authority
from the Secretary to conduct the examination or audit.
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If an auditor considers that a provider who is being examined
or audited is not complying, or has not adequately complied,
with subsection (1), the auditor must notify the Secretary and
the provider.

On receipt of a notice, the Secretary may suspend payments of 5

any claim currently lodged with the Secretary by the provider,
and the payments may remain suspended until such time as the
Secretary is satisfied that the provider is co-operating with the
auditor.

Continuing failure to co-operate may be an offence under sec-
tion 113.

Section 109 applies to the disclosure of privileged commu-
nications under this section.
Compare: 2000 No 42 s 79

Subpart 3—Community law centres
Community law centres

Definition of community law centres

For the purposes of this Act, a community law centre is a
body whose function includes the provision of community
legal services.

A body may, for the purposes of this Act, be a community
law centre even if it performs functions in addition to those
described in subsection (1).

Compare: 2000 No 42 s 85

Secretary may enter into contracts with community law
centres

The Secretary may enter into a contract with 1 or more com-
munity law centres to purchase community legal services as
the Secretary determines appropriate.

The money provided by the Secretary to a community law cen-
tre under a contract under this section must come from either
or both—

(a)  the Special Fund; or

(b)  any other money.

Compare: 2000 No 42 s 87(1), (3)
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Reporting on funding of community law centres

At the end of each financial year, the Secretary must provide a

report to the Minister on—

(a) the amount of money received from the Special Fund
for that financial year; and

(b)  how the money from the Special Fund was spent in that
financial year; and

(c) the amount of money received from the Special Fund
that has not been used.

The Secretary must ensure that any money received from the

Special Fund that is not spent in the financial year is retained

and transferred for the future funding of community law cen-

tres.

Secretary may audit community law centres

The Secretary may, at any time, audit the services provided by

a community law centre under a contract for services.

The audit must be conducted by an auditor.

The purpose of the audit is to enable the Secretar