Local Electoral Amendment Bill
(No 2)

Government Bill

As reported from the Justice and Electoral
Committee

Commentary

Recommendation

The Justice and Electoral Committee has examined the Local Elect-
oral Amendment Bill (No 2), and recommends that it be passed with
the amendments shown.

Introduction

This bill seeks to amend the Local Electoral Act 2001 and the Local
Electoral Regulations 2001 in order to

improve consistency with the Electoral Act 1993 regarding
electoral donations and expenses

limit the amount or value of anonymous donations
refine the definition of “anonymous” and “donation”

enhance the obligations of candidates for the disclosure, re-
porting, and recording of electoral donations

introduce penalties for non-compliance

increase flexibility for territorial authorities to balance “fair”
and “effective” representation requirements
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. address the issue of candidates withdrawing for tactical advan-
tage
. provide additional exceptions to the fair representation rule.

The Local Electoral Act provides the framework for the conduct of
triennial local authority elections and by-elections. Local authority
elections include the election of members to regional councils, terri-
torial authorities, local and community boards, district health boards,
and licensing trusts.

This commentary covers the main amendments we recommend to the
bill; it does not cover minor or technical amendments.

Residence disclosure

We recommend amending clause 15 (which inserts new section
61(2)(ca)) to require that candidate profile statements include
whether or not the candidate’s principal place of residence is in
the local government area in question. This is intended to ensure
the new requirement is clear, easy to understand, and consistently
applied.

We recognise the uncertainty of the new requirement for candidates
to specify all positions to which they seek election. Our recom-
mended amendment would clarify that the requirement for candi-
dates standing for more than one position to specify each position
to which they seek election would apply to all current local authority
positions to which the candidate seeks election.

Cancellation of a nomination

The bill as introduced does not specify who may act as an “agent”
to make an application for the cancellation of a nomination. We are
aware that not all candidates will have an agent in the sense of a
campaign manager; we therefore recommend amending clause 18
(new section 69(2)(b)) to remove the reference to “agent”, and make
it clear that an application for the cancellation of a nomination could
be made by any person with authority to act on the candidate’s behalf.
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Voting documents

We recommend amending clauses 22 and 23 to insert a requirement
that voting documents for elections and polls must include a warn-
ing describing the offence of interfering in any way with any person
who is about to vote, with the intention of influencing or advising
that person as to how he or she should vote. We believe this amend-
ment represents good practice, and would uphold the integrity of the
electoral system.

Anonymous donations

We consider that, for reasons of transparency, candidates should have
to disclose in a return of electoral donations and expenses each office
for which they have stood for in the election. Also, a candidate should
be required to specify the campaign to which an anonymous donation
over $1,500 was designated. We recommend changes to Schedule 1
(Return of electoral donations and expenses) to effect this.

Definitions

We recommend amending the definition of donation in clause 27
(new section 103A) to exclude goods and services worth less than
$300 from the definition of “electoral donation or donation”, to align
it with the Electoral Act. We believe this would strike an appropri-
ate balance between transparency, the administrative burden, and the
costs of recording lower-value goods and services.

To align the definition of “electoral donation or donation” with that
of the Electoral Act 1993, we also recommend including the differ-
ence between the market value (being a value over $300) and the
discounted price of any goods or services provided to a candidate.

However, this amendment would not address concerns raised by sub-
mitters about discounted advertising rates being afforded to candi-
dates regularly below the reasonable market value threshold. A com-
pelling example was given to us, in which a business provided a
commercial discount to one candidate and charged other candidates
standard rates. We believe the current wording in the bill should stop
this from happening, but we encourage the Government to consider
whether this can be addressed by further amendment to the definition
of electoral donation in the committee of the whole House.



4 Local Electoral Amendment Bill (No 2) Commentary

We also recommend that, as in the Electoral Act, the definition in-
clude the difference between the market value and the over-valued
price of goods or services that a candidate has provided. For ex-
ample, if a candidate sells tickets to a fundraising dinner for $200
per guest and the cost of the actual meal is $50, $150 is considered a
donation.

Electoral Expenses

We recommend amending clause 28 to clarify that the definition of
“electoral expenses” in new section 104(4) provides that the cost of
any framework that supports a hoarding on which an advertisement is
displayed is not considered an electoral expense, unless it is a com-
mercial framework. This would mean that a candidate would not
have to include in the election expenses the cost of timber.

Return of electoral donations and expenses

We recommend amending clause 31 (new section 112A(1A)) to clar-
ify that candidates who are overseas on the day on which the election
result is declared would be required to file a return within 76 days of
the election result being declared. This provision is intended to pro-
vide more time for a candidate who has been overseas to get their
affairs in order.

Obligation to retain records

To avoid any doubt, we recommend extending the obligation to retain
records necessary to verify a return in relation to donations to cover
expenses. This would ensure consistency with the Electoral Act and
assist enforcement.

We believe the existing obligation to destroy records after seven years
is not necessary, and impractical now that increasingly local author-
ities and electoral officers publish returns online. It is difficult to
ensure returns that have been published online are destroyed, even
after the website in question has been taken down. Therefore we
recommend amending clause 31 (new section 112F) to remove this
requirement. The local authority or electoral officer would still re-
tain the discretion to destroy or take down returns once the period in
which prosecution may be commenced was over.
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Publishing of records

We were concerned about reported inconsistency by local authorities
and electoral officers in allowing copies of returns to be made. Ac-
cordingly we recommend amending clause 31 (new sections 112F(1)
and 112F(2)) to expressly allow electoral officers to publish, in any
way considered appropriate, every return filed under new section
112A, and to require that copies of the returns be made available
on request. Although there are existing avenues by which members
of the public may obtain a copy of the return, we consider that the
amendment is needed to provide clarity and consistency in practice.

Prosecution

The bill as introduced does not specify any particular limitation
period for prosecuting offences under the Act. As the offences of
filing a false return and arranging to circumvent the $1,500 limit
on anonymous donations involve elements of fraud and dishonesty,
we believe a relatively long timeframe for investigation and pros-
ecution is appropriate. We therefore recommend amending clause
36 by adding new section 138AA, which specifies the timeframe
for prosecuting the offences in new sections 112D and 1031 as 6
months from the date on which the prosecutor is satisfied that there
is sufficient evidence to warrant the commencement of proceedings,
but no later than 3 years after the offence was committed.

Matters for future consideration

We are concerned that the bill as introduced does not cover third-
party donations and expenditure, leaving a potential gap for third-
party campaigners to receive donations and use funds to promote a
candidate without the candidate’s permission and appropriate regula-
tion. We understand that this is a complex policy area, and as the next
local authority elections take place in October 2013, limited time re-
mains in which to enact the amendments to the Local Electoral Act
in this bill, and implement the changes. These time constraints pre-
clude our recommending the further amendments we consider abso-
lutely necessary to prevent inequities in the future. We believe the
matter should be addressed in a bill as a matter of priority.
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Unpublished roll

Concerns were raised about the fact that people on the unpublished
roll are required to cast a special vote despite the fact that they are
on the roll. At present those on the unpublished roll receive a letter
from the Electoral Commission reminding them that they will need
to make an application for a special vote, which is a more complex
process, involving requirements such as the completion of a declar-
ation. We heard that in the process of issuing a special vote often
more than one person has access to the details of the individual on
the unpublished roll. This is contrary to section 115 of the Electoral
Act, which is intended to protect the safety of the individual or his or
her family.

We were told that the percentage uptake of those on the unpublished
roll is considerably lower than the average participation rate. We
were also told that these votes made up a significant number of spe-
cial votes and there would be a significant cost saving if they were
dealt with as ordinary votes.

The specific proposal that we were invited to consider was to cease
requiring those on the unpublished roll to apply to cast a special vote
and instead have their details sent electronically and confidentially
directly to New Zealand Post via a data file separate from the file con-
taining the names on the electoral roll. Ordinary voting papers could
then be automatically printed and sent to the unpublished names.
They would then receive their voting papers in the mail, in the same
manner as those on the published roll, and could complete them and
return them for processing. As their details would not be published
on a roll this would better maintain their anonymity.

We believe there is merit in this suggestion, but we are not able to rec-
ommend amendment of the Electoral Act as part of our consideration
of this bill. Therefore, we recommend the Government give urgent
consideration to amending the way unpublished names are treated
under the Local Electoral Act and the Electoral Act.

Green Party minority view

Green Party members of Parliament support legislation to modernise
local electoral law and strengthen provisions about the transparency
of candidate donations in local body election campaigns.
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Recent high profile examples from the 2010 local body elections have
highlighted unfortunate gaps in existing legislation allowing candi-
dates to exploit so-called “anonymous” donation provisions. This
bill improves the status quo by requiring that any person who works
with a candidate and knows the identity of someone making a dona-
tion of more than $1,500 must declare the identity of that donor to
the candidate. This is a good change, and for this reason the Green
Party will continue to support the Local Electoral Amendment Bill.

However, we are disappointed that the bill is narrowly focused on
candidate donations, and does not also modernise rules governing
third party spending on local body elections and the pecuniary inter-
ests of members of local authorities.

The Green Party has a member’s bill in the name of Denise Roche, the
Local Electoral (Finance) Amendment Bill, which would give effect
to further changes we would like to see made to the Local Electoral
Act, including

. a $5,000 cap on donations by any person or group

. a $500 limit on anonymous donations

. a ban on overseas donations

. penalties for avoiding rules relating to donations

. regulation of third party spending in local body election cam-
paigns

. a pecuniary interests register for members of local authorities.

We would have liked to see these changes included in the Local Elect-
oral Amendment Bill (No 2).

The regulation of third party spending in local body election cam-
paigns in particular was an issue discussed by the committee in its
deliberations on the bill. It seems clear that there is a gap in cur-
rent provisions which would, for example, allow unlimited spending
by third parties to campaign against certain candidates, or for a third
party to make a donation to a local campaign ticket which, if not spent
specifically on the campaigns of individual candidates, would be sub-
ject to no cap or limit. This is clearly unfair and against the spirit of
legislation setting spending caps for local body election campaigns.
This issue should have been given greater attention and addressed in
this bill.

We also remain concerned at the new powers given to the Minister
of Local Government to adjourn elections in this legislation. Current
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provisions allow the electoral officer to adjourn the close of voting
in local body elections by up to 14 days under certain circumstances,
such as natural disasters. This bill would allow the whole election
to be postponed by Order in Council by up to six weeks, at the dis-
cretion of the Local Government Minister. This seems unnecessar-
ily draconian, and gives excessive powers to the Minister. In light
of the current Government’s enthusiasm for postponing local body
elections—having recently passed legislation to delay the restoration
of democracy to Environment Canterbury until 2016—we are con-
cerned about the potential for abuse of this power.

While Green Party Members of Parliament will continue to support
this bill for the improvements it makes to candidate donation provi-
sions, we will oppose the provision allowing for the postponement
of elections and continue to advocate for improvements to the bill to
strengthen provisions governing donations, third party spending, and
pecuniary interests.
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Appendix

Committee process

The Local Electoral Amendment Bill (No 2) was referred to the com-
mittee on 6 November 2012. The closing date for submissions was 21
December 2012. We received and considered 30 submissions from
interested groups and individuals. We heard seven submissions in
Wellington. We received advice from the Department of Internal Af-
fairs and the Ministry of Justice.

Committee membership
Scott Simpson (Chairperson)
Dr Jackie Blue

Hon Lianne Dalziel

Julie Ann Genter

Andrew Little

Alfred Ngaro

Denis O’Rourke

Katrina Shanks

Hon Kate Wilkinson
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Schedule 1 28
Schedule 2 of principal Act replaced
Schedule 2 30

Amendments to Local Electoral Regulations 2001

The Parliament of New Zealand enacts as follows:

(1)
)

€)

Title
This Act is the Local Electoral Amendment Act (No 2) 2012.

Commencement
This Act comes into force on the day after the date on which
it receives the Royal assent.

Part 1
Amendments to principal Act

Principal Act
This Part amends the Local Electoral Act 2001 (the principal
Act).

Section 5 amended (Interpretation)

In section 5(1), repeal the definition of anonymous.

In section 5(1), insert in their appropriate alphabetical order:

“allotment has the meaning given by section 218(2) of the

Resource Management Act 1991

“candidate—

“(a) means a person who has been nominated as a candidate
in any election; and

“(b) includes, in Parts 5 and 5A, a person who has declared
his or her intention of becoming a candidate”.

In section 5(1), definition of nomination day, replace “50th”
with “57th”.

Section 15 amended (General duties of electoral officer)

In section 15(2)(g), after “electoral”, insert “donations and”.
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4B Section 19H amended (Review of representation
arrangements for elections of territorial authorities)
(1) Replace section 19H(2)(b) with:
“(b) subsequently, at least once in every period of 6 years
after the year in which the first determination was
made.”

(2)  After section 19H(2), insert:

“(2A) To avoid doubt, subsection (2) is subject to sections
19K(1AA) and 19M(1).”

4C  Section 191 amended (Review of representation
arrangements for elections of regional councils)
(1)  Replace section 191(2)(b) with:

“(b) subsequently, at least once in every period of 6 years
after the year in which the first determination was
made.”

(2)  After section 191(2), insert:

“(2A) To avoid doubt, subsection (2) is subject to sections
19K(1AA) and 19M(1).”

5 New sections 19JA and 19JB inserted
After section 19], insert:

“19JA Minor alterations to boundaries by territorial authority

“(1) A territorial authority may, in accordance with this section,
determine by resolution new proposed boundaries of wards,
communities, or subdivisions of communities of the district of
the territorial authority.

“(2) The territorial authority must be satisfied that,—

“(a) since the existing boundaries of the wards, communi-
ties, or subdivisions of communities took effect as the
basis for election at the last triennial general election,
there have been changes at or near those boundaries to
the boundaries of 1 or more allotments; and

“(b) the proposed boundaries of the wards, communities,
or subdivisions constitute only minor alterations to the
existing boundaries; and
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“G)

“(4)

“(3)

“(6)

“(7
“(8)

“9)

“(10)

“(c) the minor alterations will maintain the effective rep-
resentation of communities of interest affected by the
changes to the boundaries of the allotments; and

“(d) so far as is practicable, the proposed boundaries of the
wards, communities, or subdivisions coincide with the
boundaries of allotments; and

“(e) so far as is practicable, ward boundaries coincide with
community boundaries (if applicable).

Every meeting at which the territorial authority deliberates on
the proposals contained in the resolution must be open to the
public, except as provided by Part 7 of the Local Government
Official Information and Meetings Act 1987.

The territorial authority must refer the resolution to the Com-
mission, together with the information concerning the commu-
nities of interest and population of the district or community,
and the proposed wards, communities, or subdivisions, that is
held by the territorial authority and is necessary for the pur-
poses of subsection (6).

However, the territorial authority must not refer the resolution

and information to the Commission after 15 January in the year

of a triennial general election.

On receiving the reference, the Commission must—

“(a) consider the resolution and information forwarded to it;
and

“(b) determine whether to uphold the proposed boundaries
of the wards, communities, or subdivisions.

For the purposes of making its determination, the Commission
may make any inquiries that it considers appropriate.

The Commission may determine to uphold the proposed
boundaries only if it is satisfied of the matters specified in
subsection (2).
The Commission must make its determination under subsec-
tion (6)(b) before 11 April in the year of the next triennial
general election.

Section 198 applies to the Commission’s determination as if it
were made under section 19R(1)(b), and section 19Y(3) to (6)
apply with any necessary modifications.
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“(11) A territorial authority must not use this section if the territorial

authority—

“(a) is required to make a resolution under section 19H be-
fore the next triennial general election; or

“(b) has, since the last triennial general election, made a
resolution under section 19H; or

“(c) has, since the last triennial general election, already
made a resolution under this section that was upheld by
the Commission under subsection (6)(b).

“19JB Minor alterations to boundaries by regional council

“(1)

“(2)

“Q)

“(4)

A regional council may, in accordance with this section, deter-
mine by resolution new proposed boundaries of constituencies
of the region of the regional council.

The regional council must be satisfied that,—

“(a) since the existing boundaries of the constituencies took
effect as the basis for election at the last triennial gen-
eral election, there have been changes at or near those
boundaries to the boundaries of 1 or more allotments;
and

“(b) the proposed boundaries of the constituencies constitute
only minor alterations to the existing boundaries; and

“(c) the minor alterations will maintain the effective rep-
resentation of communities of interest affected by the
changes to the boundaries of the allotments; and

“(d) so far as is practicable, the proposed boundaries of the
constituencies coincide with the boundaries of allot-
ments; and

“(e) so far as is practicable, constituency boundaries coin-
cide with the boundaries of 1 or more territorial author-
ity districts or the boundaries of wards.

Every meeting at which the regional council deliberates on

the proposals contained in the resolution must be open to the

public, except as provided by Part 7 of the Local Government

Official Information and Meetings Act 1987.

The regional council must refer the resolution to the Commis-

sion, together with the information concerning the communi-

ties of interest and population of the region, and the proposed
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“©)

“(6)

“(7
“(8)

“9)

“(10)

“(11)

6

constituencies, that is held by the regional council and is ne-
cessary for the purposes of subsection (6).

However, the regional council must not refer the resolution
and information to the Commission after 15 January in the year
of a triennial general election.

On receiving the reference, the Commission must—

“(a) consider the resolution and information forwarded to it;
and

“(b) determine whether to uphold the proposed boundaries
of the constituencies.

For the purposes of making its determination, the Commission

may make any inquiries that it considers appropriate.

The Commission may determine to uphold the proposed
boundaries only if it is satisfied of the matters specified in
subsection (2).

The Commission must make its determination under subsec-
tion (6)(b) before 11 April in the year of the next triennial
general election.

Section 19S applies to the Commission’s determination as if it
were made under section 19R(1)(b), and section 19Y(3) to (6)
apply with any necessary modifications.

A regional council must not use this section if the regional

council—

“(a) isrequired to make a resolution under section 191 before
the next triennial general election; or

“(b) has, since the last triennial general election, made a
resolution under section 19I; or

“(c) has, since the last triennial general election, already
made a resolution under this section that was upheld by
the Commission under subsection (6)(b).”

Section 19K amended (Requirements for resolution)
Before section 19K(1), insert:

“(1AA) A resolution under section 19H, 191, or 19] that affects the

next triennial general election of members of a territorial au-
thority, regional council, or community board must be passed
no earlier than 1 March of the year before the year of the elec-
tion.”

10

15

20

25

30

35



Local Electoral Amendment Bill (No 2) Part 1 cl 10

(1)

2)

10

(1)

Section 19L amended (Distribution of copies of resolution)
Replace section 19L(a)(iv) with:

“(iv) the Remuneration Authority; and”.

Section 19N amended (Response to submissions)

After section 19N(2)(b), insert:

“(ba) specify the communities of interest considered by the
territorial authority (as required by sections 19T and
19V) or regional council (as required by sections 19U
and 19V); and

“(bb) specify the ratio of population to proposed members
for each proposed ward, constituency, or subdivision,
and the reasons for those proposals in terms of section
19V(2) and, if applicable, section 19V(3); and”.

Replace section 19N(3)(a)(iv) with:

“(iv) the Remuneration Authority; and”.

Section 19S amended (Determination of Commission)
In section 19S(2)(c), delete “the Higher Salaries Commission

99

or-.

Section 19V amended (Requirement for fair
representation and other factors in determination of
membership for wards, constituencies, and subdivisions)
Replace section 19V(3)(a) with:

“(a) 1if the territorial authority or the Commission considers
that 1 or more of the following apply, wards and subdiv-
isions of a community may be defined and membership
distributed between them in a way that does not comply
with subsection (2):

“(1) non-compliance with subsection (2) is required
for effective representation of communities of in-
terest within island communities or isolated com-
munities situated within the district of the terri-
torial authority; or

“(i1) compliance with subsection (2) would limit ef-
fective representation of communities of inter-
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)
€)

11

12
(1)
2)

13
(D

2)
“G)

10

est by dividing a community of interest between
wards or subdivisions; or

“(@i1) compliance with subsection (2) would limit ef-
fective representation of communities of interest
by uniting within a ward or subdivision 2 or more
communities of interest with few commonalities
of interest:”.

In section 19V (4), replace “(3)(b)” with “(3)”.
In section 19V(4), (5), and (6)(a), before “regional council”,
insert “territorial authority or”.

Section 19Y amended (When determinations take effect)
In section 19Y(2)(a)(iv), delete “the Higher Salaries Commis-
sion or”.

Section 19Z1 amended (Guidelines in relation to reviews
of representation)

In the heading to section 19Z1, after “representation”, insert
“or minor alterations to boundaries”.

In section 19ZI(1), replace “19J” with “19JB”.

Section 55 amended (Nomination of candidates)
Replace section 55(2)(e) with:
“(e) the electoral officer receives the deposit prescribed for
the applicable class of elections; and
“(f) the electoral officer receives the following together:
“(i) the nomination paper required by subsection (1):
“(i1) the consent and certification required by para-
graph (a):
“(ii1) the deposit required by paragraph (e).”
Replace section 55(3) with:
The consent and certification required by subsection (2)(a)
may be given in a manner other than in writing that is approved
by the electoral officer, if the person nominated is outside New
Zealand.”
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14

15
(D

)

Section 59 amended (Forfeiture of deposit and refund of

deposit)

Replace section 59(2)(a)(i) with:

“tty  withdraws or has his ot her nomination canected
under seetion 69A:; or

“(1) withdraws his or her nomination before the close

of nominations; or

“(ia) has his or her nomination cancelled because of in-
capacitation (certified by a medical practitioner)
after the close of nominations but before the close
of voting; or”.

Replace section 59(2)(b) with:

“(b) the candidate (other than a candidate who dies before
the close of voting) complies with section 112A
(which requires candidates to file a return of electoral
donations and expenses).”

Section 61 amended (Candidate profile statements)

Replace section 61(2)(b) with:

“(b) must be provided to the electoral officer, together with
the nomination paper and other things referred to in
section 55(2)(f); and”.

After section 61(2)(c), insert:

“fea)y must speeify whether the eandidate’s principat place of
restdenee s in the tocal government area or subdiviston
didate s qualified as a residential eleetor for that tocal
government area ot subdiviston); and

“teby 1if the candidate s seeking election to more than + pos-
didate 1s secking to be elected to the positions: and

“(ca) must state whether or not the candidate’s principal place
of residence, being the address in respect of which the
candidate is registered as a parliamentary elector, is in
the local government area for which the candidate seeks
election (for example, either ‘My principal place of resi-
dence is in the Lambton Ward’ or ‘My principal place
of residence is not in the Lambton Ward’); and
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3)

“(cb) ifthe candidate is seeking election to any other positions
in elections to which this Act applies (under section 7),
must specify each position and state that the candidate
1s seeking to be elected to the positions; and”.

After section 61(2), insert:

“(2A) The information required by subsection (2)(ca) and (cb)

16

17

18

‘G69

“(h)

“(2)

“G)

“(4)

does not count for the purposes of the word limit under sub-
section (2)(a).”

Section 65 amended (Further notice to electors of election
or poll)
Repeal section 65(2)(da).

Cross-heading above section 69 replaced
Replace the cross-heading above section 69 with:

“Death, incapacity, or invalid or cancelled
nominations of candidates”.

Section 69 replaced (Candidate may retire after close of
nominations)

Replace section 69 with:

Application for cancellation of nomination if candidate
incapacitated after close of nominations

An application may be made for the cancellation of the nom-
ination of a candidate if the candidate becomes incapacitated
after the close of nominations but before the close of voting.

The application must be made to the electoral officer by—

“(a) the 2 electors who nominated the candidate; or

“by the candtdate’s agent; if T or both electors are unavail=
able or unable to act for any reason:

“(b) if 1 or both electors are unavailable or unable to act
for any reason, a person with authority to act on the
candidate’s behalf.

The application must be made on a form provided by the elect-

oral officer, and must be witnessed by a Justice of the Peace or

a solicitor.

The application must be accompanied by a certificate signed
by a medical practitioner that certifies—
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“)

“(6)
“(7

“69A
“( 1)

“2)

“G)

“(4)

“©)

“(a) as to the candidate’s condition; and

“(b) that, in the practitioner’s opinion, the candidate is in-
capacitated.

The application must be submitted to the electoral officer—

“(a) as soon as practicable after the candidate becomes in-
capacitated; and

“(b) Dbefore the close of voting.

The application may be submitted by hand, post, fax, or elec-
tronic transmission.

In this section,—

“incapacitated means that a candidate, because he or she is
suffering from a serious illness or has sustained a serious in-
jury, would be unlikely to be capable of performing the func-
tions and duties of office if elected to the office

“medical practitioner means a health practitioner who is, or
is deemed to be, registered with the Medical Council of New
Zealand continued by section 114(1)(a) of the Health Practi-
tioners Competence Assurance Act 2003 as a practitioner of
the profession of medicine.

How application for cancellation of nomination dealt with
On receiving an application under section 69, the electoral
officer must promptly determine whether the candidate be-
came incapacitated (as defined by section 69(7)) after the
close of nominations but before the close of voting.

For the purposes of making the determination, the electoral
officer may make any inquiries, and seek any assistance (in-
cluding expert medical assistance), that the electoral officer
considers necessary.

If, before the close of voting, the electoral officer determines
that the candidate became incapacitated as described in sub-
section (1), the electoral officer must cancel the candidate’s
nomination.

If the electoral officer has not made a determination before the
close of voting, the application is to be treated as having been
declined.

As soon as practicable after making a determination, the elect-
oral officer must inform the applicant of the determination.”
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19
(1)
)

€)

4

)

20

21

“T3A
6‘( 1)

Section 71 amended (Retirement, death, incapacity, or
invalid nomination of candidate)

Replace the heading to section 71 with “Death, incapacity, or
invalid or cancelled nomination of candidate”.

Replace section 71(1)(a) with:

“(a) the electoral officer has cancelled under section 69A a
candidate’s nomination in any election; or”.

In section 71(2), replace “retirement, death, incapacity, or the

invalid nomination” with “death, incapacity, or invalid or can-

celled nomination”.

In section 71(3) and (4), replace “retirement, death, incapacity,
or invalid nomination” with “death, incapacity, or invalid or
cancelled nomination”.

In section 71(5) and (6), replace “retired, deceased, or incap-
acitated candidate, or for a candidate whose nomination is in-
valid” with “deceased or incapacitated candidate, or for a can-
didate whose nomination is invalid or cancelled”.

Section 72 amended (If election becomes unnecessary)

In section 72(1), replace “retirement, death, incapacity, or in-
valid nomination” with “death, incapacity, or invalid or can-
celled nomination”.

New section 73A inserted (Adjournment of electoral
processes)
After section 73, insert:

Adjournment of electoral processes

The Governor-General may, by Order in Council made in ac-

cordance with this section, specify a later date for 1 or more of

the following in respect of a triennial general election of mem-

bers of 1 or more local authorities and community boards:

“(a) thedate by which, or dates during which, a certain quali-
fication entitles an elector to be included on the electoral
roll:

“(b) the nomination day:

“(c) the polling day:

“(d) the date by which anything else may or must be done
under this Act or regulations made under this Act.
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“2)
“G)
“(4)

“©)
“(6)

“(7

“(8)

22

(1)
2)

The Order in Council must be made in the year in which the
triennial general election is to be held.

A date specified by the Order in Council must be no more than
6 weeks after the date that would otherwise have applied.

A date may be specified by the Order in Council only if the
order commences on or before the date that would otherwise
have applied.

The Order in Council must be made on the recommendation

of the Minister.

Before recommending the making of the Order in Council, the

Minister—

“(a) must be satisfied, on reasonable grounds, that the order
is necessary to ensure that the adverse effects of an
emergency (whether local or national) or of anything re-
ferred to in section 73(1)(a) to (d) do not deny electors
a reasonable opportunity to cast a valid vote, nominate
a candidate, or accept nomination as a candidate in re-
lation to the election; and

“(b) must have consulted every local authority and electoral
officer that will be affected.

Upon the commencement of an Order in Council made under

this section,—

“(a) a date specified in the order has effect in relation to the
triennial general election of members of the 1 or more
local authorities and community boards to which the
order applies; and

“(b) this Act and any regulations made under this Act apply
to the election with any necessary modifications.

The electoral officer must, as soon as practicable, give public

notice of every change of date made by the Order in Council,

and may give any other notice that the electoral officer consid-
ers desirable.”

Section 75 amended (What voting documents for election
must contain)
In section 75(2)(f), after “may be”, insert *“; and”.

After section 75(2)(f), insert:
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23

(1)
2)

24

25

“(h)

26

27

“(g) a warning describing the offences that a person may
commit under sections 122(1)(a), 123(1)(c), and
124(b).”

Section 76 amended (What voting documents for polls

must contain)

In section 76(2)(d), after “may be”, insert *“; and”.

After section 76(2)(d), insert:

“(e) a warning describing the offences that a person may
commit under sections 122(1)(a), 123(1)(c), and
124(b).”

Section 79 repealed (Early processing of votes)
Repeal section 79.

Section 80 amended (Processing before close of voting)
Replace section 80(1) with:

The electoral officer may, at his or her discretion, process dur-
ing the voting period and in the prescribed manner any voting
documents received before the close of voting for any election
or poll.”

Part 5 heading replaced
Replace the Part 5 heading with:

“Part 5
“Electoral donations and expenses”.

New subpart 1 of Part 5 and subpart 2 of Part 5 heading
inserted
After the Part 5 heading, insert:

“Subpart 1—Electoral donations

“103A Interpretation

16

In this subpart and subpart 3, unless the context otherwise
requires,—
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“anonymous, in relation to an electoral donation, means a do-
nation that is made in such a way that the candidate who re-
ceives the donation—

“(a) does not know the identity of the donor; and

“(b) could not, in the circumstances, reasonably be expected
to know the identity of the donor

“donor means a person who makes an electoral donation

“electoral donation or denatien—

“fay means a donation (whether of money or the equivatent
of money; or of goods or services; or of a combination of
those things) made to a candidate; or to any person on
the candtdate’s behalf; for use in the candidate’s eam=
patgn for election; and

“b) includes; if goods or services are provided to a candi=
date; or to any person on the candidate’s behalf; under a
contract at 90% or less of their reasonable market vatue;
the amount of the difference between the contractual
price of the goods or services and the reasonable market
vatue of those goods or services; but

“e) excludes the labour of any person that 1s provided to a
candidate free of charge by that person

“electoral donation or donation means a donation (whether

of money or of the equivalent of money or of goods or services

or of a combination of those things) that is made to a candi-
date, or to any person on the candidate’s behalf, for use in the
candidate’s campaign for election and—

“(a) includes,—

“(1) where goods or services are provided to a candi-
date, or to any person on the candidate’s behalf,
under a contract or an arrangement at a value that
is less than their reasonable market value, the lat-
ter being a value that exceeds $300, the amount of
the difference between the former value and the
reasonable market value of those goods or ser-
vices; and

“(i1) where goods or services are provided by a candi-
date under a contract or an arrangement at a value
that is more than their reasonable market value,
the amount of the difference between that value
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and the reasonable market value of those goods
or services; and
“(b) excludes—
“(1) the labour of any person that is provided to a
candidate free of charge by that person; and
“(i1) goods or services provided free of charge to a
candidate, or to any person on the candidate’s
behalf, that have a reasonable market value of

$300 or less

“receive, in relation to a donation, means to get a donation that
has been given or sent by—

“(a) the donor directly; or

“(b) the donor indirectly, via a transmitter

“transmitter means a person to whom a donor gives or sends
a donation for transmittal to a candidate.
“Compare: 1993 No 87 s 207

“103B Donations include GST
All references to the amount or value of a donation are inclu-
sive of any goods and services tax incurred by the donor in
respect of the goods or service donated.
“Compare: 1993 No 87 s 207A

“103C Donations to be transmitted to candidate
Every person, other than a candidate, to whom an electoral
donation is given or sent must, within 10 working days after
receiving the donation, transmit the donation to the candidate.
“Compare: 1993 No 87 s 207B(1)

“103D Identity of donor to be disclosed by transmitter, if known
“(1) When a transmitter transmits a donation to a candidate on be-
half of the donor, the transmitter must disclose to the candi-
date—
“(a) the fact that the donation is transmitted on behalf of the
donor; and
“(b) the name and address of the donor.
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“(2) Where a transmitter does not disclose, or is unable to disclose,
the information required by subsection (1)(b), then the do-
nation must be treated as an anonymous donation.

“Compare: 1993 No 87 s 207E

“103E Offence relating to contravention of section 103D
A transmitter who fails to comply with section 103D(1) with
the intention of concealing the identity of the donor commits
an offence and is liable on conviction to a fine not exceeding
$5,000.
“Compare: 1993 No 87 s 207F

“103F Disclosure of identity of donor
If any person involved in the administration of the affairs of
a candidate in relation to his or her election campaign knows
the identity of the donor of an anonymous donation exceeding
$1,500, the person must disclose the identity of the donor to
the candidate.
“Compare: 1993 No 87 s 207G(1)

“103G Offence relating to contravention of section 103F
A person who fails to comply with section 103F with the
intention of concealing the identity of the donor commits an
offence and is liable on conviction to a fine not exceeding
$5,000.
“Compare: 1993 No 87 s 207H

“103H Anonymous donation may not exceed $1,500

“(1) If an anonymous donation exceeding $1,500 is received by a
candidate in relation to an election campaign, the candidate
must, within 20 working days of receiving the donation, pay to
the electoral officer responsible for the conduct of the election
to which that campaign relates the amount of the donation, or
its value, less $1,500.

“(2) If an anonymous donation exceeding $1,500 is received by a
candidate who is seeking election to more than 1 office, the
candidate must—

“(a) designate 1 election campaign for election to 1 office
for which the donation will be used; and
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“0)

“(b) within 20 working days of receiving the donation, pay
to the electoral officer responsible for the conduct of the
election to which that campaign relates the amount of
the donation, or its value, less $1,500.

An electoral officer who receives an amount under subsec-

tion (1) or (2) must, within 20 working days of receiving that

amount,—

“(a) 1issue a receipt to the candidate; and

“(b) pay the amount into the general fund of the local author-
ity that appointed the electoral officer.

“Compare: 1993 No 87 s 207I(1)

“1031 Offence relating to contravention of section 103H

“(D

“2)

A person who enters into an agreement, arrangement, or
understanding with any other person that has the effect of
circumventing section 103H(1) or (2) commits an offence
and is liable on conviction to a fine not exceeding $5,000.

A candidate who contravenes section 103H(1) or (2) com-
mits an offence and is liable on conviction to a fine not exceed-
ing $5,000.

“Compare: 1993 No 87 s 207J

“103J Records of electoral donations

“(D)
“2)

28
(D)

(2)
3)

20

A candidate must keep proper records of all donations received
by him or her.

A candidate who fails, without reasonable excuse, to comply
with subsection (1) commits an offence and is liable on con-
viction to a fine not exceeding $5,000.

“Compare: 1993 No 87 s 207M

“Subpart 2—Electoral expenses”.

Section 104 amended (Interpretation)
In section 104, replace “In this Part” with “In this subpart and
subpart 3.”

In section 104, repeal the definition of electoral donation.
In section 104, definition of electoral expenses, paragraph (g),

after “person”, insert ““; and”.

10

15

20

25

30



Local Electoral Amendment Bill (No 2) Part 1 cl 30A

29

“G)

30

30A

In section 104, definition of electoral expenses, after para-

graph (g), insert:

“(h) does not include the cost of any framework (other than

a commercial framework) that supports a hoarding on

which an advertisement is displayed”.

Section 105 amended (Periods for claiming and paying
expenses)

After section 105(2), insert:

A person who makes a payment in breach of this section com-
mits an offence and is liable on conviction to a fine not exceed-
ing $5,000.”

Sections 109 and 110 repealed
Repeal sections 109 and 110.

New section 112AA inserted (Offence to pay electoral

expenses in excess of relevant prescribed maximum)

After section 112, insert:

“112AA Offence to pay electoral expenses in excess of relevant

“(1)

prescribed maximum

This section applies to any candidate or other person who di-

“(2)

rectly or indirectly pays or knowingly aids or abets any person

in paying for or on account of any electoral expenses any sum

in excess of the relevant maximum amount prescribed by sec-

tion 111.

The candidate or person commits an offence and is liable on

conviction—

“(a) to a term of imprisonment not exceeding 2 years, or a

fine not exceeding $10,000, if he or she knew the pay-

ment was in excess of the relevant prescribed maximum

amount; or
“(b) to a fine not exceeding $5,000 in any other case, unless

he or she proves that he or she took all reasonable steps

to ensure that the electoral expenses did not exceed the

relevant prescribed maximum amount.”
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New subpart 3 of Part S inserted
After seetion H2; insert:After section 112AA, insert:

“Subpart 3—Return of electoral donations

and expenses

“112A Return of electoral donations and expenses

“(1) Within 55 days after the day on which the successful candi-
dates at any election are declared to be elected, every candidate
at the election must send to the electorat officer responstble for
the conduct of the eteetion file a return of electoral donations
and expenses.

“(1A) However, in any case where a candidate is outside New

“2)

“G)

“(4)

22

Zealand on the day on which the successful candidates are

declared to be elected (election result day), the return must

be filed within 76 days after election result day.

The return of electoral donations and expenses must set out—

“(a)

“(b)

“(©)

the details specified in subsection (3) in respect of
every electoral donation (other than a donation of the
kind referred to in paragraph (b)) received by the can-
didate that, either on its own or when aggregated with
all other donations made by or on behalf of the same
donor for use in the same campaign, exceeds $1,500 in
sum or value; and

the details specified in subsection (4) in respect of
every anonymous electoral donation received by the
candidate that exceeds $1,500; and

details of the candidate’s electoral expenses.

The details referred to in subsection (2)(a) are—

“(a)
“(b)
“(©)

“(d)

the name of the donor; and

the address of the donor; and

the amount of the donation or, in the case of aggregated
donations, the total amount of the donations; and

the date the donation was received or, in the case of
aggregated donations, the date that each donation was
received.

The details referred to in subsection (2)(b) are—

“(a)
“(b)

the date the donation was received; and
the amount of the donation; and
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“©)

“(7
“(8)

“(c) the amount paid to the electoral officer under section
103H(1) or (2) and the date that payment was made.

Every return filed under this section must be in the form pre-
scribed in Schedule 2.

H a candidate ts outside New Zealand on the day on whteh
the steeessful candidates are declared to be elected; the return
must be sent by the eandidate to the electoral officer within 2+
days after the date of the eandidate’s return to New Zealand:

It is the duty of every electoral officer to ensure that this section
is complied with.

In this section, file in relation to a return, means to send the

return to the electoral officer responsible for the conduct of
the election.
“Compare: 1993 No 87 s 209

“112B Nil return

If a candidate considers that there is no relevant information
to disclose under section 112A, the candidate must file a nil
return under that section.
“Compare: 1993 No 87 s 209A

“112C Failure to file return of electoral donations and expenses

A candidate who fails, without reasonable excuse, to comply

with section 112A commits an offence and is liable on con-

viction to—

“(a) a fine not exceeding $1,000; and

“(b) if he or she has been elected to office, a further fine not
exceeding $400 for every day that he or she continues
to hold office until the return is filed.

“112D Filing a false return of electoral donations and expenses

A candidate who files a return under section 112A that is

false in any material particular commits an offence and is liable

on conviction—

“(a) to aterm of imprisonment not exceeding 2 years, or a
fine not exceeding $10,000, if he or she filed the return
knowing it to be false in any material particular; or
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“(b) to a fine not exceeding $5,000 in any other case, unless
the candidate proves that—
“(1) he or she had no intention to misstate or conceal
the facts; and
“@i1) he or she took all reasonable steps in the circum-
stances to ensure the information in the return
was accurate.

“112E Obligation to retain records necessary to verify return in

“(1)

“(2)

“G)

relation to donations

A candidate must take all reasonable steps to retain all records,
documents, and accounts that are necessary to enable a return
under section 112A to be verified it so far as it relates to
donations.

The records, documents, and accounts must be retained until
the expiry of the period within which a prosecution may be
commenced under this Act in relation to the return or to any
matter to which the return relates.

A candidate who fails, without reasonable excuse, to comply
with subsection (1) commits an offence and is liable on con-
viction to a fine not exceeding $5,000.

“Compare: 1993 No 87 s 209C

“112F Return of electoral donations and expenses to be open

“(D)

“(2)

for public inspection

The electoral officer must keep every return filed under sec-

tion 112A in the electoral officer’s office, or at some other

convenient place to be appointed by the chief executive of the

local authority, for a period of 7 years after the date of the elec-

tion to which it relates; and;,— (the public inspection period).

“fay during that period; the return must be open to inspeetion
by any petson; and

“b) at the expiry of that period; the electoral officer must
ensure that the return ts destroyed:

During the public inspection period the electoral officer

24

must—

“(a) publish, electronically or in any other manner the elect-
oral officer considers appropriate, every return filed
under section 112A; and
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“(b) make available for public inspection a copy of every

return filed under section 112A; and

“(c) provide to any person upon request a copy of 1 or

more returns filed under section 112A, subject to the

payment of any charges that may be made under the 5

Local Government Official Information and Meetings

Act 1987.”

32  New Part 5A heading inserted
Before section 113, insert:

“Part SA
“Electoral advertising”.

32A Section 113 amended (Advertisements for candidates)
After section 113(5), insert:

“(6) A person who wilfully contravenes subsection (1) commits

an offence and is liable on conviction to a fine not exceeding

$1,000.”

33  Section 115 amended (When members come into office)
Replace section 115(1) and (2) with:

“(1) Candidates at a triennial general election who are declared to
be elected come into office on the day after the day on which
the official result of the election is declared by public notice

under section 86.”

34  Section 132 and cross-heading repealed

Repeal section 132 and the cross-heading above section 132.

35  Sections 133 and 134 to 136 repealed
Repeal sections 133 and +34 to 136.

36  Section 138 replaced (Duty to take action in respect of
offences)
Replace section 138 with:

“138 Duty to take action in respect of offences
“(1) Subsection (2) applies if an electoral officer—
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“(2)

“G)
“(4)

“(a) receives a written complaint that an offence has been
committed under—
“(1) Part5;or
“(i1) this Part; or
“(b) believes for any other reason that an offence has been
committed under either of the Parts specified in para-
graph (a).
If this subsection applies, the electoral officer must—
“(a) report the complaint or belief to the Police; and
“(b) provide the Police with the details of any inquiries that
he or she considers may be relevant.
Subsection (2) does not prevent any person from reporting
an alleged offence to the Police.
Despite subsection (2), an electoral officer is not required to
report the failure by a candidate to file a return under section
112A if the candidate files the return promptly after being re-
quired to do so by the electoral officer.

“138AA Time limit for prosecutions

“(1)

A prosecution under section 112C must be commenced

“(2)

within 6 months of the date on which the return was required

to be filed.

A prosecution under section 1031 or 112D must be com-

37

38

26

menced—

“(a) within 6 months of the date on which the prosecutor is

satisfied that there is sufficient evidence to warrant the
commencement of the proceedings; but
“(b) not later than 3 years after the offence was committed.”

Schedule 1A amended
In Schedule 1A, clause 1(2)(b)(ii), after “are to be elected sep-
arately”, insert “; and”.

Schedule 2 replaced
Replace Schedule 2 with the Schedule 2 set out in Sched-
ule 1 of this Act.

10

15

20

25

30



Local Electoral Amendment Bill (No 2) Part 2 cl 41

39

(1)

)

40

41
(D
()

Transitional provision for representation review processes
This section applies if a resolution under section 19H, 191,
19J, or 19N of the principal Act, or a determination under sec-
tion 19R of the principal Act, would affect the 2013 triennial
general election of members of a territorial authority, regional
council, or community board.

The principal Act applies in relation to the resolution or deter-
mination as if section 19V had not been amended by this Part.

Transitional provision for donations received before

commencement of Act

For the purposes of the next triennial general election held

after the commencement of this Act,—

(a) the following provisions of the principal Act do not
apply to anonymous donations received before the com-
mencement of this Act:

(i) paragraph (b) of the definition of anony-
mous in section 103A; and

(ii) sections 103C to 103l; and

(iii)) section 112A(4)(a) and (c); and

(b) the following sections of the principal Act do not apply
to donations received by a candidate before the com-
mencement of this Act:

(i) section 103J; and
(i) section 112A(3)(d); and
(ii1)) section 112E; and

(c) the definition of candidate in section 5(1) of the
principal Act does not include any person who has, be-
fore the commencement of this Act, declared his or her
intention of becoming a candidate.

Part 2
Amendments to regulations
Amendments to Local Electoral Regulations 2001
This Part amends the Local Electoral Regulations 2001.

Amend the Local Electoral Regulations 2001 as set out in
Schedule 2.
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Schedule 1 s 38
Schedule 2 of principal Act replaced
Schedule 2 s 112A
Return of electoral donations and
expenses

Section 1124, Local Electoral Act 2001
I, [name], was a candidate for the following elections held on [date]:

[List all elections at which the candidate stood for election on the

above date.

Part A
Return of electoral donations

I; frramet; a candidate at the election held on fdate}; make the fol-
lowing return of all electoral donations received by me that exceed
$1,500:

[Set out the following details in respect of every electoral donation
received (other than an anonymous electoral donation) that, either
on its own or when aggregated with all other donations made by or
on behalf of the same donor for use in the same campaign, exceeds
31,500 in sum or value:

. the name of the donor:
. the address of the donor:
. the amount of the donation ov, in the case of aggregated dona-

tions, the total amount of the donations:
. the date the donation was received or, in the case of aggregated
donations, the date that each donation was received.
Set out the following details in respect of every anonymous electoral
donation received that exceeds $1,500:

. the date the donation was received:

. the amount of the donation:

. the specific election campaign to which the donation was des-
ignated:

. the amount paid to the electoral officer and the date the pay-
ment was made.|
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Local Electoral Amendment Bill (No 2) Schedule 1

Part B
Return of electoral expenses

I; frramret; a eandidate at the election held on fefatet; make the follow-
ing return of all electoral expenses incurred by me:

[Set out the following details in respect of every electoral expense 5
incurred by or on behalf of the candidate at the election in respect of
any electoral activity:

. the name and description of every person or body of persons
to whom any sum was paid:

. the reason that sum was paid. 10

Sums paid for radio broadcasting, television broadcasting, news-
paper advertising, posters, pamphlets, etc, must be set out separately
and under separate headings. ]

Signed:
Date: 15
Place:
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Schedule 2 Local Electoral Amendment Bill (No 2)

Schedule 2 s 41(2)

Amendments to Local Electoral
Regulations 2001

Regulation 3
Revoke regulation 3.

Regulation 10
In regulation 10(3), after “included”, replace “in” with “on”.
In regulation 10(3) and (4), replace “50th” with “57th”.

Regulation 16
In regulation 16(2), replace “rateable” with “rating” in each place.

Regulation 21
In regulation 21, replace “50th” with “57th”.

Regulation 29

In regulation 29(2), replace “during the voting period” with “at any
time after the close of nominations”.

Regulation 56
Replace regulation 56(1) with:

“(1) An electoral officer may process voting documents during the
voting period in accordance with section 80 of the Act.”

Regulation 57
Replace regulation 57 with:

“S7 Processing voting documents after voting period
The electoral officer must process voting documents as soon
as practicable after the close of voting if the voting documents
have not already been processed during the voting period.”

Regulation 60
In regulation 60(1), before “least”, replace “as” with “at”.

Regulation 65
In regulation 65(1)(b)(iv), delete *“; and”.
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Local Electoral Amendment Bill (No 2) Schedule 2

Regulation 79B
In regulation 79B(1), before “least”, replace “as” with “at”.

Regulation 91
In regulation 91(1), definition of valid, replace second paragraph (b)
with:
“(c) precluded from being a valid voting document under
regulation 105(2) or 125(2)”.

Regulation 101
Replace regulation 101(1) with:

“(1) An electoral officer may process voting documents during the
voting period in accordance with section 80 of the Act.”

Regulation 102
Replace regulation 102 with:

“102 Processing voting documents after voting period
The electoral officer must process voting documents as soon
as practicable after the close of voting if the voting documents
have not already been processed during the voting period.”

Regulation 104A
In regulation 104A(1), before “least”, replace “as” with “at”.

Regulation 105A
In regulation 105A(2), replace “subsection” with “subclause”.

Regulation 124A
In regulation 124A(1), before “least”, replace “as” with “at”.

Regulation 125A
In regulation 125A(2), replace “subsection” with “subclause”.
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Schedule 1A
In Schedule 1A, clause 22, replace “retirement, death, incapacity, or
invalid nomination” with “death, incapacity, or invalid or cancelled
nomination”.

Legislative history

15 October 2012 Introduction (Bill 76-1)
6 November 2012 First reading and referral to Justice and Electoral
Committee
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