
Judicial Matters Bill

Government Bill

Explanatory note

General policy statement
Overview

This Bill implements Government policy on a number of matters re
lating to the judiciary. Collectively, the measures—
• are aimed at maintaining and enhancing public confidence in

the judiciary; and
• recognise the fundamental importance in a democracy of en

suring an independent judiciary and addressing judicial re
sources.

Judicial Conduct Commissioner and Judicial
Conduct Panel

Part 1 amends the Judicial Conduct Commissioner and Judicial Con
duct Panel Act 2004 (the principal Act). The purpose of the princi
pal Act is to enhance public confidence in, and to protect the impar
tiality and integrity of, the judicial system by—
• providing a robust investigation process to enable informed

decisions to be made about the removal of Judges from office:
• establishing the office of the Judicial Conduct Commissioner

for the receipt and assessment of complaints about the conduct
of Judges:
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• providing a fair process that recognises and protects the re
quirements of judicial independence and natural justice.

The complaintshandling process introduced by the principal Act
came into force on 1 August 2005.

Deputy Judicial Conduct Commissioner
The principal Act does not provide for the appointment of a Deputy
Commissioner. Nor does it enable the Commissioner to delegate to
another person or body the preliminary examination and determin
ation of complaints. That causes difficulty when the Commissioner
has a conflict of interest, is absent from office, or is incapacitated.
This Bill will enable a Deputy Commissioner to be appointed who
can perform the Commissioner’s functions when the Commissioner
has a conflict of interest, is absent from office, or is incapacitated,
and during a vacancy in the office of Commissioner.

Power to take no further action
The principal Act is prescriptive. The Commissioner can only dis
miss a complaint on specified grounds, refer it to the Head of Bench,
or recommend that the AttorneyGeneral appoint a Judicial Conduct
Panel to inquire into conduct that may warrant removal from office.
The Commissioner has identified cases involving genuine complaints
that do not fall within the existing grounds for dismissal, but that
nevertheless raise no concerns about judicial conduct that need to
be considered by the relevant Head of Bench (let alone by a Judicial
Conduct Panel). At present, these complaints must, strictly speaking,
be referred to the Head of Bench, even though there is no conduct that
would justify further consideration of these complaints.
This Bill will amend the principal Act to enable the Commissioner
to take no further action on a complaint if, in all the circumstances,
further consideration of the complaint would be unjustified (for ex
ample, where the complaint is resolved to the complainant’s satisfac
tion following an explanation from the Judge who is the subject of
the complaint).
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Associate Judges of High Court
Part 2 amends section 26C(2) of the Judicature Act 1908 to increase,
from 6 to 9, the maximum number of Associate Judges of the High
Court.

Clause by clause analysis
Clause 1 states the Bill’s Title. It is intended that, during its commit
tee of the whole House stage, this Bill will be divided as follows:
• Part 1 and Schedules 1 and 2 will become a separate Judicial

Conduct Commissioner and Judicial Conduct Panel (Deputy
Commissioner and Disposal of Complaints) Amendment Bill:

• Part 2 will become a separate Judicature (Associate Judges)
Amendment Bill.

Clause 2 relates to commencement. The Bills divided from this Bill,
when enacted, will come into force on the day after Royal assent.

Part 1
Amendments to Judicial Conduct

Commissioner and Judicial Conduct
Panel Act 2004

Principal Act amended
Clause 3 indicates that Part 1 amends the Judicial Conduct Com
missioner and Judicial Conduct Panel Act 2004. (A reference in this
analysis to a section is, unless the context otherwise requires, a ref
erence to a section of that principal Act.)

Deputy Commissioner
Clause 4 amends section 5, which relates to interpretation. A new
definition is inserted, and a revised one substituted, to recognise the
new office of Deputy Judicial Conduct Commissioner established by
new section 8A (inserted by clause 7).
Clause 5 ensures the Deputy Commissioner is referred to in the head
ing above section 7.
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Clause 6 amends section 8, which states functions and powers. The
amendments—
• make clear that the functions and powers stated are those of

the Commissioner; and
• insert a new section 8(1A) enabling the Commissioner, in

carrying out his or her functions in relation to a complaint, to
decide that he or she has a conflict of interest in relation to the
complaint; and

• insert a new section 8(1B) providing that the functions of the
Commissioner—
• must not be carried out by the Commissioner if they re

late to a complaint in relation to which the Commis
sioner has decided that he or she has a conflict of inter
est; and

• are not carried out by the Commissioner in relation to
any complaints in the situations specified in new section
8B(1)(b)(i) and (ii) (inserted by clause 7); and

• insert a new section 8(1C) requiring the Commissioner to refer
promptly to the Head of Bench a complaint—
• referred to the Commissioner by the Deputy Commis

sioner under new section 8B(4) (inserted by clause 7);
and

• in relation to which the Commissioner has decided that
he or she has a conflict of interest.

Clause 7 inserts new sections 8A and 8B.
New section 8A establishes the office of Deputy Judicial Conduct
Commissioner. Appointments to the office are made in the same way
as appointments to the office of Commissioner. In particular,—
• the Deputy Commissioner is appointed by the GovernorGen

eral on the recommendation of the House of Representatives;
and

• before a recommendation may be made, the AttorneyGeneral
must consult the Chief Justice about the proposed appointment
and must advise the House of Representatives that the Chief
Justice has been consulted.

New section 8B relates to the Deputy Commissioner’s function and
powers. The Deputy Commissioner’s function is, under subsection
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(1), to carry out the functions of the Commissioner in relation to the
following complaints (and no others):
• complaints (other than those that the Deputy Commissioner

has referred to the Commissioner under subsection (4)) in re
lation to which the Commissioner has decided that he or she
has a conflict of interest; and

• complaints of any kind in 1 ormore of the following situations:
• during the absence from office of the Commissioner:
• if the Commissioner is incapacitated in a way that af

fects the carrying out of his or her functions:
• during a vacancy in the office of Commissioner.

Subsection (2) enables the Deputy Commissioner, in carrying out his
or her function in relation to a complaint, to decide that he or she has
a conflict of interest in relation to the complaint.
Subsection (3) applies if the Deputy Commissioner decides that he
or she has a conflict of interest in relation to a complaint. It requires
the Deputy Commissioner—
• not to carry out his or her function in relation to the complaint;

and
• to promptly refer the complaint to the Head of Bench (unless

the Deputy Commissioner refers the complaint to the Com
missioner as soon as practicable under subsection (4)).

Subsection (4) enables the Deputy Commissioner to refer a complaint
to the Commissioner as soon as practicable (instead of referring it
promptly to the Head of Bench under subsection (3)) if the Deputy
Commissioner—
• is carrying out the Commissioner’s functions in relation to the

complaint during the Commissioner’s absence from office or
incapacity, or a vacancy in the office of Commissioner; and

• decides that he or she has, in relation to the complaint, a con
flict of interest; but

• believes on reasonable grounds, after consulting the com
plainant (if any), that the Commissioner is likely to be able to
begin to deal with the complaint within a reasonable time.

Subsection (5) confers on the Deputy Commissioner all the powers
necessary for carrying out his or her function.
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Subsection (6) provides that the fact that the Deputy Commissioner
carries out a function or exercises a power is, in the absence of proof
to the contrary, sufficient evidence of the Deputy Commissioner’s
authority to do so.
Clause 8 adds a new section 9(2) which requires the Deputy Com
missioner to act independently in carrying out his or her function.
Clause 9(1) and (2) amend section 10 to apply Part 1 of Schedule 2
(which contains official and administrative provisions) to the Deputy
Commissioner. Clause 9(3) and Schedule 1 amend Part 1 of Schedule
2 so that the official and administrative provisions that it contains
apply to the Deputy Commissioner.

Disposal of complaints
Clause 10 amends section 15. Section 15(1) requires the Commis
sioner to conduct a preliminary examination of each complaint and
to form an opinion as to whether—
• the subject matter of the complaint, if substantiated, couldwar

rant consideration of the removal of the Judge from office; or
• there are any grounds for dismissing the complaint under sec

tion 16(1).
Clause 10(1) inserts a new section 15(1)(ab). The amendment en
ables the opinion that the Commissioner must form under section
15(1) to be that there are grounds for exercising his or her power
under new section 15A (inserted by clause 11) to take no further ac
tion in respect of the complaint.
Section 15(5) requires the Commissioner, having completed the pre
liminary examination and formed the opinion required by section
15(1), to take 1 of the following steps:
• dismiss the complaint (section 16); or
• refer the complaint to the Head of Bench (section 17); or
• recommend that the AttorneyGeneral appoint a Judicial Con

duct Panel to inquire into any matter or matters concerning the
conduct of a Judge (section 18).

Clause 10(2) inserts a new section 15(5)(aa). The amendment en
sures that the list in section 15(5) of steps, 1 of which must be taken
by the Commissioner, includes the exercise of his or her power under
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new section 15A (inserted by clause 11) to take no further action in
respect of the complaint.
Clause 10(3) and Schedule 2 substitute a new Schedule 1 which
amends the diagrammatic overview, in Schedule 1, of the process
established by the principal Act. The amendments are only to ensure
that the diagram reflects accurately the Commissioner’s power
(under new section 15A) to take no further action in respect of a
complaint.
Clause 11 inserts a new section 15A. Subsection (1) empowers the
Commissioner to take no further action in respect of a complaint if
satisfied that further consideration of the complaint would, in all the
circumstances, be unjustified. Subsection (2) specifies reasons why
further consideration of a complaint would, in all the circumstances,
be unjustified. Those reasons may be or include all or any of the
following that apply to the complaint:
• that the complaint has been resolved to the complainant’s sat

isfaction following an explanation from the Judge who is the
subject of the complaint:

• that the complaint is genuine and made in good faith, but is
based on a misunderstanding:

• that the complaint is one in respect of which the Commis
sioner, having made all reasonable efforts to complete the
preliminary examination required by section 15 and form
the opinion required by section 15(1), does not have, and is
unlikely to be able to obtain, enough information to form that
opinion.

Subsection (3) ensures that the fact that a complaint has been resolved
to the complainant’s satisfaction because of an apology by the Judge
who is the subject of the complaint is not, by itself, a reason why
further consideration of a complaint would, in all the circumstances,
be unjustified.
Subsection (4) ensures subsection (2) does not limit subsection (1).
Subsection (5) applies if the Commissioner exercises his or her power
under new section 15A to take no further action in respect of a com
plaint. It requires the Commissioner to give the complainant and the
Judge who is the subject of the complaint written notification stat
ing—
• that the Commissioner has exercised that power; and
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• the grounds on which the Commissioner is satisfied that fur
ther consideration of the complaint would, in all the circum
stances, be unjustified.

Clause 12 amends section 16, which relates to dismissal of com
plaints that fail to meet specified required threshold criteria. Sec
tion 16(1)(i) requires the Commissioner to dismiss a complaint if he
or she is of the opinion that he or she has previously considered the
subject matter of the complaint, and there are no grounds to justify
the Commissioner taking any steps under—
• section 17 (which relates to him or her referring complaints to

the Head of Bench); or
• section 18 (which relates to him or her recommending that the

AttorneyGeneral appoint a Judicial Conduct Panel).
New section 16(1A) ensures that the Commissioner has previously
considered the subject matter of the complaint for the purposes of
section 16(1)(i) if he or she has exercised his or her power under new
section 15A (inserted by clause 11) to take no further action in re
spect of the complaint. New section 16(1B) ensures that new section
16(1A) does not limit section 16(1)(i).

Savings provision
Clause 13 inserts a new heading and new section 36. New section
36 is a savings provision relating to complaints made before the Bill,
when enacted, comes into force. It requires those complaints to be
dealt with as if the Bill had not been enacted.

Related amendments to other Acts
Clauses 14 and 15 amend references to the Commissioner in the
Coroners Act 2006 and the Official Information Act 1982. The
amendments expressly extend those references to the Deputy Com
missioner.

Part 2
Amendment to Judicature Act 1908

Principal Act amended
Clause 16 indicates that Part 2 amends the Judicature Act 1908.
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Associate Judges of High Court
Clause 17 amends section 26C(2) of the Judicature Act 1908 to in
crease, from 6 to 9, the maximum number of Associate Judges of the
High Court.
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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Judicial Matters Act 2008.

2 Commencement
This Act comes into force on the day after the date on which 5
it receives the Royal assent.
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Part 1
Amendments to Judicial Conduct

Commissioner and Judicial Conduct
Panel Act 2004

Principal Act amended 5
3 Principal Act amended

This PPParararttt amends the Judicial Conduct Commissioner and Ju
dicial Conduct Panel Act 2004.

Deputy Commissioner
4 Interpretation 10
(1) Section 5 is amended by inserting the following definition in

its appropriate alphabetical order:
“Deputy Commissioner means a Deputy Judicial Conduct
Commissioner appointed under sectionsectionsection 8A8A8A”.

(2) Section 5 is amended by repealing the definition of Judicial 15
Conduct Commissioner or Commissioner and substituting
the following definition:
“Judicial Conduct Commissioner or Commissioner—
“(a) means a Judicial Conduct Commissioner appointed

under section 7; and 20
“(b) in sections 11 to 20 and 34, and clauses 7, 9, and 10 of

Schedule 2, includes a Deputy Judicial Conduct Com
missioner appointed under sectionsectionsection 8A8A8A and carrying out
his or her function under sectionsectionsection 8B8B8B”.

5 Heading above section 7 amended 25
The heading above section 7 is amended by adding “and
Deputy Judicial Conduct Commissioner”.

6 Functions and powers
(1) The heading to section 8 is amended by adding “of Commis

sioner”. 30
(2) Section 8 is amended by inserting the following subsections

after subsection (1):

3
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“(1A) In carrying out his or her functions in relation to a complaint,
the Commissioner may decide that he or she has a conflict of
interest in relation to the complaint.

“(1B) The functions of the Commissioner—
“(a) must not be carried out by the Commissioner if they re 5

late to a complaint in relation to which the Commis
sioner has decided that he or she has a conflict of inter
est; and

“(b) are not carried out by the Commissioner in relation to
any complaints in the situations specified in sectionsectionsection 10
8B(1)(b)(i)8B(1)(b)(i)8B(1)(b)(i) andandand (ii)(ii)(ii).

“(1C) The Commissioner must refer promptly to the Head of Bench
a complaint—
“(a) referred to the Commissioner by the Deputy Commis

sioner under sectionsectionsection 8B(4)8B(4)8B(4); and 15
“(b) in relation to which the Commissioner has decided that

he or she has a conflict of interest.”

7 New sections 8A and 8B inserted
The following sections are inserted after section 8:

“8A Deputy Judicial Conduct Commissioner 20
“(1) An office called the Deputy Judicial Conduct Commissioner

is established.
“(2) The Deputy Commissioner is appointed by the GovernorGen

eral on the recommendation of the House of Representatives.
“(3) Before a recommendation may be made under subsectionsubsectionsubsection 25

(2)(2)(2), the AttorneyGeneral must consult the Chief Justice about
the proposed appointment and must advise the House of Rep
resentatives that the Chief Justice has been consulted.

“(4) A person is not to be regarded as being employed in the ser
vice of the Crown for the purposes of the State Sector Act 1988 30
or the Government Superannuation Fund Act 1956 solely be
cause of his or her appointment as the Deputy Commissioner.

“8B Function and powers of Deputy Commissioner
“(1) The function of the Deputy Commissioner is to carry out the

functions of the Commissioner in relation to the following 35
complaints (and no others):

4
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“(a) complaints (other than those that the Deputy Commis
sioner has referred to the Commissioner under subsecsubsecsubsec
tiontiontion (4)(4)(4)) in relation to which the Commissioner has de
cided that he or she has a conflict of interest; and

“(b) complaints of any kind in 1 or more of the following 5
situations:
“(i) during the absence from office of the Commis

sioner:
“(ii) if the Commissioner is incapacitated in away that

affects the carrying out of his or her functions: 10
“(iii) during a vacancy in the office of Commissioner.

“(2) In carrying out his or her function in relation to a complaint, the
Deputy Commissioner may decide that he or she has a conflict
of interest in relation to the complaint.

“(3) After deciding that he or she has a conflict of interest in relation 15
to a complaint, the Deputy Commissioner must—
“(a) not carry out his or her function in relation to the com

plaint; and
“(b) promptly refer the complaint to the Head of Bench (un

less the Deputy Commissioner refers the complaint to 20
the Commissioner as soon as practicable under subsecsubsecsubsec
tiontiontion (4)(4)(4)).

“(4) The Deputy Commissioner may refer a complaint to the
Commissioner as soon as practicable (instead of referring it
promptly to the Head of Bench under subsectionsubsectionsubsection (3)(b)(3)(b)(3)(b)) if 25
the Deputy Commissioner—
“(a) is carrying out the Commissioner’s functions in relation

to the complaint in 1 or more of the situations specified
in subsectionsubsectionsubsection (1)(b)(i)(1)(b)(i)(1)(b)(i) tototo (iii)(iii)(iii); and

“(b) decides that he or she has, in relation to the complaint, 30
a conflict of interest; but

“(c) believes on reasonable grounds, after consulting the
complainant (if any), that the Commissioner is likely
to be able to begin to deal with the complaint within a
reasonable time. 35

“(5) The Deputy Commissioner has all the powers necessary for
carrying out his or her function.

“(6) The fact that the Deputy Commissioner carries out a function
or exercises a power is, in the absence of proof to the contrary,

5
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sufficient evidence of the Deputy Commissioner’s authority to
do so.”

8 Duty to act independently
Section 9 is amended by adding the following subsection as
subsection (2): 5

“(2) The Deputy Commissioner must act independently in carrying
out his or her function.”

9 Other provisions relating to Commissioner
(1) The heading to section 10 is amended by adding “and Deputy

Commissioner”. 10
(2) Section 10 is amended by adding “and the Deputy Commis

sioner”.
(3) Part 1 of Schedule 2 is amended in the manner indicated in

ScScSchedulehedulehedule 111.

Disposal of complaints 15
10 Commissioner must conduct preliminary examination
(1) Section 15(1) is amended by inserting the following paragraph

after paragraph (a):
“(ab) there are any grounds for exercising his or her power

under sectionsectionsection 15A15A15A to take no further action in respect 20
of the complaint; or”.

(2) Section 15(5) is amended by inserting the following paragraph
before paragraph (a):
“(aa) exercise his or her power to take no further action in

respect of the complaint (sectionsectionsection 15A15A15A); or”. 25
(3) Schedule 1 is repealed and the Schedule 1 set out in ScScSchedulehedulehedule

222 of this Act substituted.

11 New section 15A inserted
The following section is inserted after section 15:

6
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“15A Commissioner’s power in certain circumstances to take
no further action in respect of complaints

“(1) The Commissioner may take no further action in respect of
a complaint if satisfied that further consideration of the com
plaint would, in all the circumstances, be unjustified. 5

“(2) Reasons why further consideration of a complaint would, in
all the circumstances, be unjustified, may be or include all or
any of the following that apply to the complaint:
“(a) that the complaint has been resolved to the com

plainant’s satisfaction following an explanation from 10
the Judge who is the subject of the complaint:

“(b) that the complaint is genuine and made in good faith,
but is based on a misunderstanding:

“(c) that the complaint is one in respect of which the Com
missioner, having made all reasonable efforts to com 15
plete the preliminary examination required by section
15 and form the opinion required by section 15(1), does
not have, and is unlikely to be able to obtain, enough
information to form that opinion.

“(3) The fact that a complaint has been resolved to the com 20
plainant’s satisfaction because of an apology by the Judge
who is the subject of the complaint is not, by itself, a reason
why further consideration of a complaint would, in all the
circumstances, be unjustified.

“(4) SubsectionSubsectionSubsection (2)(2)(2) does not limit subsectionsubsectionsubsection (1)(1)(1). 25
“(5) If the Commissioner exercises his or her power under this sec

tion to take no further action in respect of a complaint, he or
she must give the complainant and the Judge who is the sub
ject of the complaint written notification stating—
“(a) that the Commissioner has exercised that power; and 30
“(b) the grounds on which he or she is satisfied that further

consideration of the complaint would, in all the circum
stances, be unjustified.”

12 Commissioner must dismiss complaints that fail to meet
required threshold 35
Section 16 is amended by inserting the following subsections
after subsection (1):

7
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“(1A) The Commissioner has previously considered the subject mat
ter of the complaint for the purposes of subsection (1)(i) if he
or she has exercised his or her power under sectionsectionsection 15A15A15A to
take no further action in respect of the complaint.

“(1B) SubsectionSubsectionSubsection (1A)(1A)(1A) does not limit subsection (1)(i).” 5

Savings provision
13 New heading and new section 36 inserted

The following heading and section are inserted after section
35:

“Savings provision 10
“36 Amendments do not apply to certain complaints

Complaints made before the commencement of the Judicial
Conduct Commissioner and Judicial Conduct Panel
(Deputy Commissioner and Disposal of Complaints)
Amendment Act 2008 must be dealt with as if that Act had 15
not been enacted.”

Related amendments to other Acts
14 Coroners Act 2006 amended
(1) This section amends the Coroners Act 2006.
(2) Section 113(2) is amended by inserting “or the Deputy Com 20

missioner” after “the Commissioner” in each place where it
appears.

15 Official Information Act 1982 amended
(1) This section amends the Official Information Act 1982.
(2) Paragraph (l)(i) of the definition of official information in 25

section 2(1) is amended by inserting “the Deputy Judicial
Conduct Commissioner,” after “the Judicial Conduct Com
missioner,”.

(3) Section 2(6)(f) is amended by inserting “, the Deputy Judicial
Conduct Commissioner,” after “the Judicial Conduct Commis 30
sioner” in the first place where it appears.

8
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Part 2
Amendment to Judicature Act 1908

Principal Act amended
16 Principal Act amended

This PPParararttt amends the Judicature Act 1908. 5

Associate Judges of High Court
17 Appointment of Associate Judges

Section 26C(2) is amended by omitting “6” and substituting
“9”.

9
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Schedule 1 sss 9(3)9(3)9(3)

Amendments to Part 1 of Schedule 2
Heading to Part 1 of Schedule 2
Add “and Deputy Judicial Conduct Commissioner”.

Heading to clause 1 5
Add “and Deputy Commissioner”.

Clause 1(1)
Insert “or as the Deputy Judicial Conduct Commissioner” after
“Commissioner”.

Clause 1(2) 10
Add “or as the Deputy Commissioner”.

Clause 1(3)
Insert “or the Deputy Commissioner” after “The Commissioner”.

Clause 1(3)(a)
Insert “or the Deputy Commissioner” after “the Commissioner”. 15

Clause 1(4)
Insert “or the Deputy Commissioner” after “The Commissioner”.

Clause 2
Insert after subclause (1):
“(1A) If a vacancy occurs in the office of Deputy Commissioner, 20

the vacancy may be filled by the appointment of a successor
by the GovernorGeneral on the recommendation of the House
of Representatives.”

Clause 2(2)(a)
Insert “specified in subclause (1) or (1A)(1A)(1A)” after “a vacancy”. 25

Heading to clause 3
Add “or Deputy Commissioner”.

10
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Clause 3
Insert “or the Deputy Commissioner” after “the Commissioner”.

Heading to clause 4
Insert “and Deputy Commissioner” after “Commissioner”.

Clause 4(1) 5
Repeal and substitute:
“(1) This clause applies to the Commissioner, to the Deputy Com

missioner, and to every person engaged or employed in con
nection with the work of the Commissioner or the Deputy
Commissioner.” 10

Clause 4(5)
Insert “or the Deputy Commissioner” after “the Commissioner”.

Clause 4(6)
Insert “or the Deputy Commissioner” after “the Commissioner”.

Clause 5(1) 15
Insert “and the Deputy Commissioner” after “The Commissioner”.

Clause 5(2)
Repeal and substitute:
“(2) The Commissioner or the Deputy Commissioner is entitled to

receive from the funds of the Commissioner’s office the actual 20
and reasonable costs for travelling and other expenses that re
late to the performance of his or her duties and responsibilities
as the Commissioner or as the Deputy Commissioner.”

Clause 6
Omit “has” and substitute “and Deputy Commissioner have”. 25
Omit “is located” and substitute “and the Deputy Commissioner are
located”.

11
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Schedule 2 sss 10(3)10(3)10(3)

New Schedule 1 substituted
Schedule 1 sss 333

Overview of process for Judicial Conduct
Commissioner and Judicial Conduct 5

Panel
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