Family Courts Matters Bill

Government Bill

As reported from the Social Services
Committee

Commentary

Recommendation

The Social Services Committee has examined the Family Courts
Matters Bill and recommends that it be passed with the amendments
shown.

Introduction

This bill seeks to make Family Court proceedings more open and
improve the efficiency and effectiveness of the Family Courts. The
bill incorporates recommendations made in the Law Commission’s
2003 report, Dispute Resolution in the Family Court, and the Com-
mission’s 2004 report, Delivering Justice for All. The changes intro-
duced by the bill are intended to enhance the public’s confidence in
the Family Courts by making them more open to scrutiny. The bill
is a response to criticism from individuals, interest groups, and the
media about the closed nature of the Family Courts. The principle of
openness was introduced in the Care of Children Act 2004 and this
bill brings other family law statutes into line with the changes intro-
duced in that Act.
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This commentary focuses on our recommendations for significant
changes, and does not cover minor changes of a technical nature.

Publication

Reports of Family Court proceedings

We recommend changes to new sections 11B to 11E of the Family
Courts Act 1980, as inserted by clause 45, to consolidate reporting
provisions in the family law statutes and create a generic reporting
provision applicable to all Family Court proceedings. Our suggested
amendments include protecting the disclosure of identifying infor-
mation where a person under the age of 18 years is involved in pro-
ceedings, broadening the definition of “vulnerable person,” and pro-
viding specified exemptions for the reporting of proceedings in pro-
fessional and technical publications. These changes also carry over
the existing prohibition on the disclosure of the name of any school
that a person who is the subject of proceedings under the Children,
Young Persons, and Their Families Act 1989 is or was attending, or
any other particulars likely to lead to the identification of the school.
The reporting provisions in individual statutes have been amended to
apply sections 11B to 11D of the Family Courts Act. These changes
would create consistency in the reporting of Family Court proceed-
ings and simplify this body of law.

We also recommend the removal of provisions in the bill as drafted
that in some cases would have allowed children or vulnerable people
to publish, without the leave of the Judge, reports of proceedings con-
taining identifying information. We are concerned that children and
vulnerable people may not fully understand the consequences of their
actions, and these provisions might leave them open to manipulation.

Proceedings under Child Support Act 1991

Clauses 22 to 24 of the bill provide the Commissioner of Inland Rev-
enue with the power to determine who may publish reports of pro-
ceedings under the parts of the Child Support Act 1991 that relate to
exemptions for certain groups of people, including hospital patients
and prisoners, and departures from formula assessments. We recom-
mend an amendment to allow the Family Court to continue to grant
leave to publish reports of these proceedings.
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DNA testing

We have been advised that an amendment to enable the Family Court
to order DNA testing when paternity is disputed is outside the scope
of this bill. New Zealand Labour, New Zealand National, ACT New
Zealand, and United Future consider that child support is a substantial
financial obligation and this anomaly should be addressed.

Counselling for children

We recommend three amendments to Part 2 of the bill in order to
extend counselling services to children under the Care of Children
Act 2004. Proposed new section 46P (clause 9) of the Care of Chil-
dren Act would allow the Court, in exceptional circumstances, to di-
rect that a child attend counselling if the Court believed that the child
might have difficulty accepting or complying with a court order. Only
a small proportion of children are likely to need such counselling ser-
vices, as only 5 to 6 percent of Family Court cases involve defended
hearings. Under new section 46T(3)(c) (clause 9) children would be
permitted to attend counselling when the day-to-day care, contact, or
guardianship of the child is in dispute. New section 46ZA (clause 9)
would permit a child who wants to participate in mediation to request
counselling, to clarify his or her views in preparation.

Research shows that children who have been consulted cope better
when their parents separate, and counselling can help parents focus
on children’s needs.

Impact on the Care of Children Act 2004

We recommend changes to the bill as introduced to separate the coun-
selling and mediation provisions in the Care of Children Act 2004
from those in the Family Proceedings Act 1980. Increased access
to, and attendance at, counselling and mediation under the amended
bill would mean it would no longer be tenable for the Care of Chil-
dren Act to continue to rely on the provisions in the Family Proceed-
ings Act relating to counselling and mediation. We recommend that
cross-references be removed, and provisions in the Family Proceed-
ings Act be adapted and inserted into the Care of Children Act. Our
amendments would mean that counselling and mediation under the
Care of Children Act would relate to disputes about children, while
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counselling and mediation under the Family Proceedings Act would
address relationship disputes.

McKenzie friends and support persons

The attendance of support persons does not affect the common law
entitlement to use a McKenzie friend. A McKenzie friend may help
a litigant conduct his or her case when the litigant does not have
legal representation. A support person, by contrast, is present only to
provide emotional and personal support. We recommend changes to
the bill to make it clear that the attendance of support persons does
not limit the power of the court to permit a McKenzie friend to be
present (clauses 4, 19A, 30, 31, 40, 45, 66, and 83).

Guardianship disputes and mediation

We recommend an amendment to introduce new sections 46J(1)(a)
and 46J(2) in clause 9 to allow guardianship disputes that are the
subject of proceedings to be referred to mediation; and an amendment
to introduce new section 46Z(c) to allow any lawyer appointed to act
for a child who is the subject of the dispute to attend the mediation.

Transitional provisions for civil unions

The bill inserts new section 2BAA in the Property (Relationships)
Act 1976 to provide that a de facto relationship that immediately
precedes a civil union is to be taken into account when determining
the length of a civil union relationship (clause 77). We recommend
new section 97A (new clause 79A) be inserted to clarify that new
section 2BAA applies to proceedings if the hearing of proceedings
commences after section 2BAA comes into force.

Other amendments

We recommend amending new section 12D of the Family Proceed-
ings Act 1980, as inserted by clause 55, to extend from 28 to 42 the
number of days that must elapse after a referral to mediation before
a party can request that a hearing proceed.

We recommend amending the bill to remove the requirement to spe-
cify the issues to be addressed and tasks to be completed, when a
direction is issued to appoint counsel to assist the Court (clauses 18,
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29, 81), to appoint a lawyer to represent a child or person who is the
subject of the proceedings (clauses 6 and 28), or to request a person
to prepare a written report (clauses 19 and 82). We consider that al-
lowing the Court to detail specific issues and tasks would create an
inconsistency between appointments made by Registrars and those
made by Judges.

We recommend amending clause 4, which specifies who may attend
the hearing of an application under the Adoption Act 1955, to clarify
that a respondent, the respondent’s lawyer, and any support person
for the respondent may attend.
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Appendix
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The Parliament of New Zealand enacts as follows:

(1)
)

‘GZZ
‘G(l)

“2)

Title
This Act is the Family Courts Matters Act 2007.

Commencement

This Act comes into force on a date to be appointed by the
Governor-General by Order in Council.

One or more Orders in Council may be made appointing dif-
ferent dates for the commencement of different provisions and
for different purposes.

Part 1
Adoption Act 1955

Principal Act amended
This Part amends the Adoption Act 1955.

New sections 22 and 22A substituted
Section 22 is repealed and the following sections are substi-
tuted:

Attendance at hearings

The following persons may attend a hearing of an application

under this Act:

“(a) officers of the Court:

“(b) the applicant; or in the ease of a joint applteation; the
apphieants parties to the proceedings:

“(c) the lawyers representing the appheant or joint apph-
eants parties to the proceedings:

“(d) asocial worker who furnished a report under section 10:

“(e) accredited news media reporters:

“(f) persons whom the Judge permits to be present as sup-

port persons for an apphieant a party on the request of
that applieant party:

“(g) any other persons whom the Judge permits to be present.

No other person may attend a hearing of an application under
this Act.
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“G)

“(4)
“©)

“(6)

The Judge must agree to a request under subsection (1)(f) un-
less the Judge considers there is a good reason why the named
support persons should not be permitted to be present.

No support persons may help an applicant conduct his or her
case.

If, during a hearing, the Judge requests a person of any of the

following kinds to leave the courtroom, the person must do so:

“(a) an accredited news media reporter:

“(b) a support person whom the Judge permitted to be pre-
sent under subsection (1)(f).

Nothing in this section limits any other power of the Court—

“(a) to hear proceedings in private; or

“(ab) to permit a McKenzie friend to be present; or

“(b) to exclude any person from the Court.

“23 4 Publication of of "

N
2N

Subjeet to subseetion (2); any person may publish a report

of proceedings under this Aet:

No person may; withott the leave of the Court hearing the pro-

ceedings; publish a report of proeeedings under this Act that

ineluades any name or partictlars tikely to tead to the identifi-
cation of any of the following persons:

“tay the child who 1s the subjeet of the proceedings:

“by the apphicant or applicants in the proceedings:

“te) a person who 1s related to; or assoctated with; a person
referred to in paragraph (a) er (b) or who ts; or may
be; in any other way concerned in the matter to which
the proceedings refate tfor example; a support person
for an applicant):

However; a report of proceedings under this Aet that inctudes

any name or partictlars tikely to tead to the identification of

the persons described in subsection (2)(a) or (b) or (¢) may
be pubtished by the child who s the subjeet of the proceedings:

Fhe Cotrt may grant leave under subseetion (2) with or with-

out conditions:

Every person who contravencs subseetion (2) commits an
offence against this Act and s Hable on summary convie-
ttor,—
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w6

“22A

“a) 1 the ease of an individual; etther to timprisonment for a
term not exeeeding 3 months; or to a fine not exceeding
$2,600:

“b)y in the ease of a body corporate; to a fine not exeeeding
$16,006-

Nothing in this section limits the power of a court to punish

any contempt of Court:

Publication of reports of proceedings

(1)
2)
&)

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act—

“(a) in a Family Court:

“(b) in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

Part 2
Care of Children Act 2004

Principal Act amended
This Part amends the Care of Children Act 2004.

Lawyer to act for child

Section 7(1) is amended by inserting *, or direct the Registrar
of the Court to appoint,” after “appoint”.

Section 7(2) is amended by inserting “or a direction” after “ap-
pointment” in the second place where it appears.

Section 7 1s amended by inserting the foowing subsection
after subseetton (2):

“2A) A direction to a Registrar under subsection () must set out—

6A

“a) the isstes to be addressed by the lawyer: and
“(b) the tasks to be completed by the fawyer2

Interpretation
Section 8 is amended by inserting the following definitions in

their appropriate alphabetical order:

“counsellor has the meaning given to it by section 2 of the
Family Proceedings Act 1980
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(1)

2)

3)

“mediator has the meaning given to it by section 2 of the Fam-
ily Proceedings Act 1980”.

Agreements between parents and guardians
Section 40 is amended by omitting the heading and substitut-
ing the following heading: “Agreements relating to care of
children”.
Section 40(1) is amended by repealing paragraph (a) and sub-
stituting the following paragraph:
“(a) may request a Registrar of a Family Court to arrange—
“@{) counselling in respect of a dispute relating to the
agreement, under section 65(H 46G(1); or
“(i1) mediation in respect of a dispute relating to the
agreement, under section 66A({1) 46H(1); and”.
Section 40 is amended by inserting the following subsection
after subsection (1):

“(1A) A person who, with any other person, is proposing to enter

(4)

gdo

g5

10

into an agreement of the kind described in section 40(2) may

request a Registrar of a Family Court to arrange—

“(a) counselling in respect of a dispute relating to the pro-
posed agreement, under section 65(3) 46G(2); or

“(b) mediation in respect of a dispute relating to the pro-
posed agreement, under section 65A(3) 46H(2).”

Section 40(2) is amended by omitting “between parents or

guardians of a child”.

Disputes between guardians
after paragraph €a):

tion 66A{2): or>
Section 44 1s amended by repealing subsection (2) and substt=
tuting the folowing subseetion:
Subseetton (Hfa) and (ab) do not limit seetion 45 (which
refates to an apphicatton for a parenting order being referred to
a counscHor or mediator):>
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BE™

N

I\

“46C

Cross-heading and sections repealed
The cross-heading above section 44 is repealed.

Sections 44 to 46 are repealed.

New sections 45 substituted

Section 45 1s repealed and the folowing sections substituted:

apply to certain proceedings

The following seetions of the Family Proceedings Act 1986

apply 1 respeet of an apphication under seetion 48 for a par-

enting order:

“ta) section 16(4) and (5) funder which a Family Court
Judge may refer the matter to a counselor; 1 which
case a Family Court hearing generally does not proceed
unless either the apphieant or the respondent; not tess
than 28 days after the date of the reference; requests
that the hearing should proceed); and

“b) seetion 412D(2) and (3) {under which a Family Court
Judge may refer the matter to a medtator; in whichease a
Famtly Court hearing generally does not proceed untess
either the appleant or the respondent; not tess than 28
days after the date of the reference; requests that the
hearing should proceed): and
€Court to constder the possibility of a reconcitation be-
tween spouses; eivil unton partners; or de facto part=
nets; or of concittation between them on any matter

New sections 46C to 46ZF and heading inserted
The following sections and heading are inserted after section
46B:

Certain children may seek review of parent’s or

“(1)

guardian’s decision or refusal to give consent
A child of or over the age of 16 years who is affected by a de-

cision or by a refusal of consent by a parent or guardian in an
important matter may (unless the child is under the guardian-
ship of the Court) apply to a Family Court Judge who may, if
he or she thinks it reasonable in all the circumstances to do so,
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“(2)

review the decision or refusal and make any order in respect
of it that he or she thinks fit.

A consent given by a Family Court Judge under this section

“3)

has the same effect as if it had been given by the parent or

guardian.
This section does not apply where a parent or guardian refuses

“46D

to give consent to a child’s marriage, civil union, or entry into
a de facto relationship. In those cases, sections 18 to 20 of the
Marriage Act 1955, sections 19 and 20 of the Civil Union Act
2004, and section 46A of this Act, respectively, apply instead.

“Counselling and mediation to resolve disputes

Duty of lawyers to promote reconciliation and conciliation

“(1)

In all matters in issue between spouses, civil union partners,

“(2)

or de facto partners that are or may become the subject of pro-

ceedings under this Act, every lawyer acting for either spouse,

civil union partner, or de facto partner must—

“(a) ensure that the spouse, civil union partner, or de facto
partner for whom the lawyer is acting is aware of the fa-
cilities that exist for promoting reconciliation and con-
ciliation; and

“(b) take such further steps as in the opinion of the lawyer
may assist in promoting reconciliation or, if reconcili-
ation is not possible, conciliation.

Every lawyer who is acting for a spouse, civil union partner,

“46E

or de facto partner, and who applies to the Court to have set
down for hearing any matter in issue between the spouses,
civil union partners, or de facto partners under this Act, must
certify on the application that he or she has carried out his or
her responsibilities under subsection (1).

Duty of Courts as to reconciliation and conciliation

In all proceedings under this Act between spouses, civil union

partners, or de facto partners for a parenting order, the Court

must—

“(a) consider the possibility of a reconciliation between the
spouses, civil union partners, or de facto partners, or of
conciliation between them on any matter in issue; and
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“46F

“(b) take such further steps as in its opinion may assist in
promoting reconciliation or, if reconciliation is not pos-
sible, conciliation.

Disputes between guardians

‘)

If 2 or more guardians of a child are unable to agree on a mat-

“(2)

ter concerning the exercise of their guardianship, any of them

may—

“(a) request a Registrar of a Family Court to arrange coun-
selling in respect of their dispute; or

“(b) request a Registrar of a Family Court to arrange medi-
ation in respect of their dispute; or

“(c) apply to a Court for its direction.

Where a request has been made to a Registrar under subsec-

“3)

tion (1)(a), the Registrar must, on the completion by the per-
son making the request on the prescribed form, arrange for the
matter to be referred to a counsellor.

Where a request has been made to a Registrar under subsec-

“(4)

tion (1)(b), the Registrar may, on the completion by the per-
son making the request on the prescribed form, arrange for the
matter to be referred to a mediator.

An application under subsection (1)(c) must be made to a

‘)

Family Court unless subsection (5) applies.
An application under subsection (1)(c) must be made to a

“(6)

High Court, and the High Court has exclusive jurisdiction to

settle the dispute, where—

“(a) under an order of the High Court, 2 or more persons are
guardians of, or have the role of providing day-to-day
care for a child, and that order has not been removed
into a Family Court under section 127:

“(b) the child is under the guardianship of the High Court.

On an application under subsection (1)(c), the Court may

“46G

make any order relating to the matter it thinks proper.

Request for counselling by party to agreement or person

“()

proposing to enter agreement
A party to an agreement of the kind described in section 40(2)

may request a Registrar of a Family Court to arrange coun-
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“(2)

selling in respect of a dispute arising from another party to the
agreement contravening or appearing to contravene the agree-
ment.

A person, who with any other person, is proposing to enter

“(3)

into an agreement of the kind described in section 40(2) may
request a Registrar of a Family Court to arrange counselling
in respect of a dispute arising in connection with the terms of
the proposed agreement.

Where a request has been made to a Registrar under subsec-

“46H

tion (1) or (2), the Registrar must, on the completion by the
person making the request on the prescribed form, arrange for
the matter to be referred to a counsellor.

Request for mediation by party to an agreement or

‘()

person proposing to enter agreement
A party to an agreement of the kind described in section 40(2)

“(2)

may request a Registrar of a Family Court to arrange medi-
ation in respect of a dispute arising from another party to the
agreement contravening or appearing to contravene the agree-
ment.

A person, who with any other person, is proposing to enter

“3)

into an agreement of the kind described in section 40(2) may
request a Registrar of a Family Court to arrange mediation in
respect of a dispute arising in connection with the terms of the
proposed agreement.

Where a request has been made to a Registrar under subsec-

“461

tion (1) or (2), the Registrar may, on the completion by the
person making the request on the prescribed form, arrange for
the matter to be referred to a mediator.

Counselling where proceedings commenced

“(1)

This section applies on the filing of—

“(2)

“(a) an application under section 46F(1)(c) for a direction
of the Court on a guardianship matter:
“(b) an application under section 48 for a parenting order.

A Family Court Judge may, if he or she thinks it expedient

to do so, direct the Registrar to arrange for the matter to be
referred to a counsellor.
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“(3)

On receipt of a direction under subsection (2), the Registrar

“(4)

must arrange for the matter to be referred accordingly.
If, not less than 28 days after the date on which the Regis-

“(5)

trar has arranged for the matter to be referred to a counsel-
lor under subsection (3), either party requests that the appli-
cation proceed, the proceedings must be continued unless the
Court otherwise directs.

Nothing in subsection (4) prevents the continuation of the

“46J

proceedings before the expiry of 28 days if the Court, upon
application to it, so directs.

Mediation where proceedings commenced

‘)

This section applies on the filing of—

“(2)

“(a) an application under section 46F(1)(c) for a direction
of the Court on a guardianship matter:
“(b) an application under section 48 for a parenting order.

A Family Court Judge may, if he or she thinks it expedient

“3)

to do so, direct the Registrar to arrange for the matter to be
referred to a mediator.

On receipt of a direction under subsection (2), the Registrar

“(4)

must arrange for the matter to be referred accordingly.
If, not less than 42 days after the date on which the Regis-

“(5)

trar has arranged for the matter to be referred to a mediator
under subsection (3), either party requests that the applica-
tion proceed, the proceedings must be continued unless the
Court otherwise directs.

Nothing in subsection (4) prevents the continuation of the

“46K

proceedings before the expiry of 42 days if the Court, upon
application to it, so directs.

Mediation conference

“()

This section applies where—

“(a) an application is made under section 46F(1)(c) for a
direction of the Court on a guardianship matter:

“(b) an application is made under section 48 for a parenting
order.
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“(2)

Any party to the proceedings, or a Family Court Judge, may

“(3)

request the Registrar of the Court to arrange for a mediation
conference to be convened.

On receiving a request under subsection (2), the Registrar

“(4)

must—

“(a) appoint a time and place for the holding of a mediation
conference in accordance with section 46L; and

“(b) inform each of the parties to the application of the time
and place of the mediation conference and request them
to attend.

The time appointed under subsection (3)(a) must be as soon

“46L

as 1is reasonably practicable.

Procedure at mediation conference

‘)

Each mediation conference is chaired by a Family Court

“(2)

Judge.
The objectives of the conference are—

“(3)

“(a) to identify the matters in issue between the parties; and
“(b) to try to obtain agreement between the parties on the
resolution of those matters.

The Chairperson may from time to time adjourn the confer-

“(4)

ence to a time and place to be appointed by the Chairperson.

The Chairperson must record in writing the matters in issue at

“(5)

the conference, showing separately—

“(a) those matters on which agreement is reached between
the parties; and

“(b) those matters on which no agreement is reached be-
tween the parties.

The Chairperson must then file his or her written record in the

Family Court in which the proceedings are filed.

“46M Attendance at mediation conference

“(1)

In addition to the parties, the following persons may attend a

16

mediation conference:

“(a) alawyer representing a party, if the party so requests:

“(b) alawyer appointed to act for a child, if an appointment
under section 7 has been made:
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“(2)

“(c) a person who the Chairperson agrees may attend as a
support person for a party, if the party so requests.

A lawyer attending a mediation conference at the request of a

“3)

party may assist and advise that party.
The Chairperson must agree to a request under subsection

“(4)

(1)(c) unless the Chairperson considers there is a good reason
why the named support person should not be permitted to at-
tend.

Except to the extent provided in subsection (1), and unless

‘(%)

the Chairperson otherwise directs, a mediation conference is

held in private.
If, during a mediation conference, the Chairperson requests a

“46N

support person to leave the mediation conference, the support
person must do so.

Power of Chairperson to make consent orders at

“(1)

mediation conference
The Chairperson presiding at a mediation conference may, by

“(2)

consent of the parties, make any orders that could have been
made by a Family Court and that relate to an application by

either party for a parenting order.

However, where a party has no lawyer, or a party’s lawyer is

“(3)

not present at the conference, a consent order must not be made
unless that party states expressly that the party does not wish
the conference to be adjourned to provide an opportunity for
legal advice to be taken.

An order made under this section has for all purposes the same

“460

effect as if it were made by the consent of the parties in pro-
ceedings before a Family Court.

Proceedings after mediation conference

The Family Court Judge who presides over a mediation con-
ference between the parties to an application is entitled to hear
any subsequent proceedings between those parties under that
application unless in all the circumstances he or she decides,
on his or her own motion or on the application of any party,—
“(a) thatit would be inappropriate for him or her to do so; or
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“46P

“(b) that there is some other sufficient reason for the appli-
cation to be heard by another Judge.

Counselling for child on making of parenting order or

‘)

order relating to guardianship matter
The Court may direct a child to attend counselling if the cir-

“(2)

cumstances in subsection (2) exist.

The circumstances are that—

“3)

“(a) the Court is making an order under section 46F(6) or
48(1); and

“(b) the Court considers that the child is in exceptional need
of assistance in accepting the terms of the order or in
adjusting to any changes resulting from the terms of the
order.

Where a direction is made under this section, the Registrar

“46Q

must arrange for the matter to be referred to a counsellor.

Request for counselling by party to parenting order

“(1)

A party to a parenting order may request a Registrar of a Fam-

“(2)

ily Court to arrange counselling in respect of a dispute arising
from another party to the order contravening or appearing to
contravene the order.

Where a request has been made to a Registrar under subsec-

“46R

tion (1), the Registrar must, on the completion by the person
making the request on the prescribed form, arrange for the mat-
ter to be referred to a counsellor.

Request for mediation by party to parenting order

“(1)

A party to a parenting order may request a Registrar of a Fam-

“(2)

ily Court to arrange mediation in respect of a dispute arising
from another party to the order contravening or appearing to
contravene the order.

Where a request has been made to a Registrar under subsec-

18

tion (1), the Registrar may, on the completion by the person
making the request on the prescribed form, arrange for the mat-
ter to be referred to a mediator.
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“46S

Registrar may decline requests for counselling or

“(1)

mediation and recommend instead applications under
section 68
The Registrar may decline a request under section 46Q(1) or

“(2)

46R(1) if he or she considers that arranging for the matter to
be referred to a counsellor or mediator, as the case may be, is
unlikely to help the parties to resolve the dispute.

Without limiting the discretion under subsection (1), in

“(3)

exercising that discretion the Registrar must have regard to
whether a party to the order has used violence (as defined in
section 3(2) of the Domestic Violence Act 1995) against—
“(a) another party to the order; or

“(b) a child in the care of another party to the order; or

“(c) both.

In declining a request under subsection (1), the Registrar

“(4)

may recommend that any or all of the parties to the order make
an application under section 68.

This section overrides sections 46Q and 46R.

“46T

Reference to counsellor

“(1)

This section applies to a referral to counselling under—

“(2)

“(a) section 46F(2):
“(b) section 46G(3):
“(c) section 46I(3):
“(d) section 46Q(2).
A counsellor to whom a matter is referred must—

“(3)

“(a) arrange to meet either or both of the parties at such times
and places (including the home of either party) as the
counsellor thinks fit for the purposes of counselling; or

“(b) request either or both of the parties to attend before the
counsellor at a specified time and place for the purposes

of counselling.
The counsellor may meet with one of the parties, or both of the

parties separately, if the counsellor considers a meeting would

enable him or her to do any or all of the following:

“(a) clarify the main issues between the parties:

“(b) gather any further information that may be relevant to
the conduct of the counselling:
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“46U

“(c) determine with the parties whether, if the child who is
the subject of the matter in issue wishes to do so, the
child should attend 1 or more sessions of counselling.

Duty of counsellors

‘)

A counsellor to whom a matter is referred under section

“(2)

46F(2), 46G(3), 461(3), or 46Q(2) must attempt to promote
conciliation between the parties.

After carrying out his or her obligations under subsection

“3)

(1), the counsellor must provide a report to the Registrar stat-

ing whether the parties have resolved the dispute.

A report provided under subsection (2) may also state any

“(4)

of the following:
“(a) details of the understanding reached between the par-

ties:

“(b) details of the matters remaining in issue between the
parties:

“(c) arecommendation as to the next step or steps to be taken
by the parties.

The Registrar must give a copy of the counsellor’s report to

“(5)

each party or to each party’s lawyer.

A recommendation made by a counsellor under subsection

“46V

(3)(c) is not binding on the parties or on the Courts.

Number of sessions of counselling

The number of sessions of counselling to be carried out in
respect of a referral under section 46F(2), 46G(3), 461(3),
46P(2), 46Q(2), or 46Z2A(4) must be determined in accord-
ance with such regulations as may be made under this Act, or
if no regulations apply, by the Registrar of the Court.

“46W Counselling fees and expenses

20

Fees in respect of counselling services carried out under sec-

tion 46F(2), 46G(3), 461(3), 46P(2), 46Q(2), or 46ZA(4),

and reasonable expenses incurred,—

“(a) may be determined in accordance with regulations
made under this Act; and
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“(b) are payable out of public money appropriated by Parlia-
ment for the purpose.

“46X Reference to mediator

“(1) This section applies to a referral to mediation under—

“(a) section 46F(3):

“(b) section 46H(3):

“(c) section 46J(3):

“(d) section 46R(2).

“(2) A mediator to whom a matter is referred must—

“(a) arrange to meet both of the parties, at such times and
places (including the home of either party) as the medi-
ator thinks fit for the purpose of mediation; or

“(b) request both of the parties to attend before the mediator
at a specified time and place for the purposes of medi-
ation.

“(3) Prior to the mediation, the mediator may meet with one of
the parties, or both of the parties separately, if the mediator
considers a meeting would enable him or her to do any or all
of the following:

“(a) assess whether mediation is appropriate:

“(b) clarify the main issues between the parties:

“(c) determine with the parties—

“(1) who should attend the mediation:
“(i1) how the mediation should proceed:

“(d) gather any further information that may be relevant to
the conduct of the mediation.

“46Y Duties of mediators

“(1) A mediator to whom a matter is referred under section

46F(3), 46H(3), 46J(3), or 46R(2) must make every en-

deavour to—

“(a) 1identify the matters in issue between the parties; and

“(b) facilitate negotiations between the parties in respect of
those matters; and

“(c) assist the parties to reach agreement on the resolution
of those matters.
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“(2)

After carrying out his or her obligations under subsection

(1), the mediator must provide a report to the Registrar stating
whether the parties have resolved the dispute.

“(3) A report provided under subsection (2) may also state any
of the following:
“(a) details of the resolution reached between the parties:
“(b) details of the matters on which resolution has not been
reached between the parties:
“(c) arecommendation as to the next step or steps to be taken
by the parties.
“(4) The Registrar must give a copy of the mediator’s report to each
party or to each party’s barrister or solicitor.
“(5) A recommendation made by a mediator under subsection
(3)(c) is not binding on the parties or on the Court.
“46Z. Mediation must be held in private

The only persons who may attend mediation before a mediator
are as follows:
“(a) the parties to the mediation; and
“(b) alawyerrepresenting a party to the mediation, if the me-
diator considers that in all the circumstances attendance
by a lawyer is appropriate; and
“(c) alawyer appointed to act for a child, if an appointment
under section 7 has been made; and
“(d) achild who is the subject of the matter in issue between
the parties, if the mediator agrees; and
e) a person who the mediator agrees may attend as a sup-
port person for a party, if the party so requests.

(13

“46ZA Child who is attending mediation may request

“(1)

counselling
This section applies where, under section 462(d), the medi-

“(2)

ator agrees that a child who is the subject of the matter in issue
may attend mediation.

The mediator must discuss with the child whether, prior to the

22

child attending mediation, the child wishes to attend coun-
selling for the purpose of clarifying his or her views on the

matter in issue.
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“(3) 1If the child wishes to attend counselling, the mediator must
give notice of this to the Registrar of the Family Court from
whom the mediation referral was received.

“(4) Onreceiving notice under subsection (3), the Registrar must

arrange for the matter to be referred to a counsellor.

“46ZB Mediation may be adjourned

The mediator may from time to time adjourn the mediation.

“46Z.C Duration of mediation

The duration of mediation to be carried out under section
46F(3), 46H(3), 46J(3), or 46R(2) must be determined in
accordance with such regulations as may be made under this
Act or, if no regulations apply, by the Registrar of the Court.

“46ZD Mediation fees and expenses

Fees in respect of mediation carried out under section

46F(3), 46H(3), 46J(3), or 46R(2), and reasonable expenses

incurred,—

“(a) may be determined in accordance with regulations
made under this Act; and

“(b) are payable out of public money appropriated by Parlia-
ment for the purpose.

“46ZE Power to require attendance for counselling or

mediation
“(1) This section applies where a person fails to comply with—
“(a) arequest under section 46T(2)(b) to attend before a
counsellor; or
“(b) a request under section 46X(2)(b) to attend before a
mediator; or
“(c) a request under section 46K(3)(b) to attend a medi-
ation conference; or
“(d) arequestunder section 68(4)(b) to attend the hearing of
an application under section 68.
“(2) On an application for the purpose or on its own initiative, the

Court may issue a summons requiring the person to attend be-
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“3)

fore the counsellor or the mediator, or to attend a mediation
conference, at a time and place to be specified in the summons.

Section 20(1) to (3) and (5) of the Summary Proceedings Act

1957 applies to a summons under this section as if it were a
witness summons issued under that section.

“46ZF Privilege

“(1)

No evidence is admissible in any court, or before any person

“(2)

acting judicially, of any information, statement, or admission

disclosed or made—

“(a) to a counsellor or mediator exercising his or her func-
tions under this Part; or

“(b) in the course of a mediation conference.

Nothing in subsection (1) applies to—

“(3)

“(a) a report provided by a counsellor under section
46U(2); or

“(b) areport provided by a mediator under section 46Y(2);
or

“(c) arecord of the matters in issue at the conference made
by a Chairperson under section 46L(4); or

“(d) aconsent order made under section 46N(1), or to any
proceedings for the review of such an order.

Except to the extent that it is necessary for a counsellor or me-

10

24

diator to do so in the proper discharge of his or her functions,
every counsellor and every mediator commits an offence and
is liable on summary conviction to a fine not exceeding $500
who discloses to any other person any information, statement,
or admission received by or made to him or her in the exercise
of his or her functions under this Part.”

Interpretation

The definition of approved provider in section 58 is amended
by omitting all the words after the word “as” and substituting
“a Community Service for the purposes of the Children, Young
Persons, and Their Families Act 1989 under section 403(1) of
that Act”.
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12

Heading above section 63 amended
F”a‘ftef“ l ’,.

Purpose and overview of sections 64 to 80

(1AA) The heading to section 63 is amended by inserting “46Q,

46R, and” after “sections”.

(1AB) Section 63(1) is amended by inserting “46Q, 46R, and” after

“sections”.

(1AC) Section 63(2) is amended by inserting “46Q, 46R, and” after

(1

e

[
w

2 2 2 ZX

“sections”.

Section 63(2)(a) is amended by inserting “or mediation” after
“counselling”.

Request for counselling

Section 65 ts amended by adding the foHowing stbsections:
A persont who; with any other person; ts proposing to enter
nto an agreement of the kind deseribed in section 46(2) may
ask a Registrar of a Family Court to arrange counseting in
respeet of a disptite arising in connection with the terms of the
proposed agreement.>

Guiding consideration and principles

Section 64(1) is amended by omitting “sections 68 to 77" and
substituting “sections 462ZE, 68, or 70 to 77”.

Procedure for request under seetion 65( or (2)

TFhe heading to section 66 ts amended by omitting “er (2)” and
substituting < 2); or (3)™

65th or 2y~

Section 66tb) ts amended by omitting alt the words after “mat-
in subseetion (2)(a) to whether the parties wish to resume or
continue the marriage or de facto relationship must be read as
a reference to whether the parttes to the parenting order for
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G

15

the agreement); or the 2 or more guardians; have resolved the
dispute”.

Seettont 66(c) 1s amended by omitting > and substitating <=
Sectron 66 ts amended by adding the folowing paragraph:
“f) section 18 (which relates to privilege)>

Sections 65 to 67 repealed
Sections 65 to 67 are repealed.

New sections 66A and 66B inserted

“66A Request for mediation

ﬁeH_

A party to a parenting order {or to an agreement of the kind
deseribed i sectiont 46(2)) may ask a Registrar of a Family
Cotrt to arrange medtatton in respeet of a dispute arising from
another party to the order (or to the agreement) contravening
ot appearing to contravene the order (or the agreement):

H 2 or more guardians of a child are unable to agree on a mat-
ter concerning the exercise of their guardianship; any of them
may ask a Registrar of a Family Cotirt to arrange mediation m
respeet of their dispute:

A person who; with any other person; s proposing to enter into
an agreement of the kind deseribed in seetion 46(2) may ask a

Registrar of a Family Court to arrange medtation in respeet of

a disptite artsing i connection with the terms of the proposed
agreement:

“66B Procedure for requrest under section 66A(h); (2); or 3)

26

The foowing sections of the Family Proceedings Aet 1986
apply; with the folowing and alt other necessary modifiea-
tiotts; to a request under seetion 66A(1); (2); or (3) as if the
request were one under section 12€(1) of that Act by a party
to a marriage; etvil unton; or de facto refationship for medi-
attont 1t respeet of the marriage; etvil union; or de facto refa-
arrange for the matter to be referred to a mediatory:
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16

section 12E (which relates to the procedure the medi=
ator must folow on being referred the matter):
section 12F (which refates to the mediator’s duties);
exeept that the reference in subseection (2)(a) to
whether the parties wish to resume or eontintte the mar=
riage; etvil unton; or de facto relationship must be read
as a reference to whether the parties to the parenting
order {or the agreement); or the 2 or more guardians;
have resolved the dispute:

adjourned):

“f) seetion 421 (which relates to the duration of medi=
“te)

G_eha

atron):

ion 42J (which relates to mediation fees and ex=
penses):

: ion 18 (which refates to privitege)>

If in the exereise of his or her diseretion in seetion 126(2)
by seetion 66B of this Act) the Registrar dectines a request
tnder seetion 66A(1); the Registrar may recommend that any
or all of the parties to the parenting order make an appheation
tnder seetront 68

€ourt may require parties to attend for counselling or for
hearine of apolicati } com 68

Fhe heading to seetton 69 1s amended by nserting “or medi-
ation™ after “eounseling™

after paragraph €a):

“tab) a reqtest under seetion 12E(1)(b) of the Family Pro-
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18

&

66B of this Act) that the person attend before a medi=

Section 69 repealed
Section 69 is repealed.

Counsel to assist Court

Section 130(1) is amended by inserting *, or direct the Regis-
trar of the Court to appoint,” after “appoint”.

after subseetion (b:

“HA) A direction to a Registrar under subsection (1) must set out—

19
(D

“2)

“fa) the issues to be addressed by the tawyer; and
“by the tasks to be completed by the lawyer>

Reports from other persons

Section 133 is amended by repealing subsection (2) and sub-

stituting the following subsections:

If satisfied that it is necessary for the proper disposition of an

application, the Court may—

“(a) request a person whom the Court considers qualified
for the purpose to prepare a written cultural, medical,
psychiatric, or psychological report on the child who is
the subject of the application; or

“(b) direct the Registrar of the Court to request a person
whom the Registrar considers qualified for the purpose
to prepare a written cultural, medical, psychiatric, or
psychological report on the child who is the subject of
the application.

“2A) A direetton to a Registrar under subseetion (2)(b) mtst set

)

28

otit—
“a) the isstes to be addressed in the report; and

“by the tasks to be completed by the person requested to
Section 133(4) is amended by omitting “the report” where it
first appears and substituting “a report or to direct the Registrar
of the Court to request a report”.
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Attendance at hearings generally

BT

[
<

“139

Section 137(6) is amended by inserting the following para-
graph after paragraph (a):
“(ab) to permit a McKenzie friend to be present; or”

Publication of reports of proceedings

stituting the folowing subseetion:
Nothing i this section timits the power of a eourt to punish
any contempt of Court™

New section 139 substituted
Section 139 is repealed and the following section substituted:

Publication of reports of proceedings

20A

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act

(other than criminal proceedings)—

“(a) in a Family Court:

“(b) in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

Appeals to High Court

@

20B

Section 143(2) is amended by omitting “section 44 or section
46” and substituting “section 46C or 46F”.
Section 143(3) is amended by omitting “section 44 or section
46” and substituting “section 46C or 46F”.

Appeal to Court of Appeal

20C

Section 145(1)(a) is amended by omitting “section 44 or sec-
tion 46” and substituting “section 46C or 46F”.

Regulations

Section 147(2) is amended by inserting the following para-
graphs after paragraph (b):
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“(ba)

providing for the determination of the number of ses-

“(bb)

sions of counselling that may be carried out under
section 46F(2), 46G(3), 461(3), 46P(2), 46Q(2), or
46ZA(4).

providing for the determination of the amount of fees

“(be)

and expenses, including minimum and maximum

amounts, payable in respect of counselling services

carried out under section 46F(2), 46G(3), 46I(3),

46P(2), 46Q(2), or 46ZA(4), which fees and expenses

may differ according to—

“(1) thenumber of sessions of counselling determined

to be carried out under section 46V; and

“(i1) whether counselling services are to be provided
in a specified number of proceedings during a
specified period:

making provision for the determination of the duration

“(bd)

of mediation that may be carried out under section
46F(3), 46H(3), 46J(3), or 46R(2):
providing for the determination of the amount of fees

and expenses, including minimum and maximum

amounts, payable in respect of mediation services

carried out under section 46F(3), 46H(3), 46J(3), or
46R(2), which fees and expenses may differ according
to—

“(1) the duration of the mediation (not exceeding the
maximum duration of mediation that may be car-
ried out as determined under section 46ZC; and

“(i1) the time spent by the mediator in meeting with
the parties prior to mediation; and

“(iii) the complexity of the matter in issue between the

parties.”

20D Other Acts not affected

30

Section 148(2) is amended by omitting “66 and 69 and”.
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22

“89X
‘4( 1)

“2)
“G)

“(4)

“©)

23

Part 3
Child Support Act 1991

Principal Act amended
This Part amends the Child Support Act 1991.

Restriction of publication of reports New section 89X
substituted
Section 89X is repealed and the following section substituted:

Restriction on publication of reports of proceedings

No person may, without the leave of the Commissioner or a
Family Court, publish a report of any proceedings under this
subpart.

The Commissioner or a Family Court may grant leave under
subsection (1) with or without conditions.

Every person who contravenes subsection (1) commits an
offence against this Act and is liable on summary convic-
tion,—

“(a) 1in the case of an individual, to imprisonment for a term
not exceeding 3 months, or to a fine not exceeding
$2,000:

“(b) in the case of a body corporate, to a fine not exceeding
$10,000.

Nothing in this section applies to the publication of any report

in any publication that—

“(a) 1is of a bona fide professional or technical nature; and

“(b) 1is intended for circulation among members of the legal
profession, employees of the Crown, relationship coun-
sellors, mediators, or social workers.

Nothing in section 81 of the Tax Administration Act 1994 pre-

vents the publication of a report of any proceedings under this

subpart—

“(a) with the leave of the Commissioner or a Family Court;
or

“(b) in accordance with subsection (4).”

Restriction of publication of reports New section 96P
substituted
Section 96P is repealed and the following section substituted:

31
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“96P Restriction on publication of reports of proceedings

“(h)

“(2)
“G)

“(4)

“©)

24

No person may, without the leave of the Commissioner or a
Family Court, publish a report of any proceedings under this
Part.

The Commissioner or a Family Court may grant leave under
subsection (1) with or without conditions.

Every person who contravenes subsection (1) commits an
offence against this Act and is liable on summary convic-
tion,—

“(a) 1in the case of an individual, to imprisonment for a term
not exceeding 3 months, or to a fine not exceeding
$2,000:

“(b) in the case of a body corporate, to a fine not exceeding
$10,000.

Nothing in this section applies to the publication of any report

in any publication that—

“(a) 1is of a bona fide professional or technical nature; and

“(b) 1is intended for circulation among members of the legal
profession, employees of the Crown, relationship coun-
sellors, mediators, or social workers.

Nothing in section 81 of the Tax Administration Act 1994 pre-

vents the publication of a report of any proceedings under this

Part—

“(a) with the leave of the Commissioner or a Family Court;
or

“(b) in accordance with subsection (4).”

Restriction of publication of reports New section 96ZF
substituted
Section 96ZF is repealed and the following section substituted:

“96ZF Restriction on publication of reports of proceedings

“(D)

“2)

32

No person may, without the leave of the Commissioner or a
Family Court, publish a report of any proceedings under this
Part.

The Commissioner or a Family Court may grant leave under
subsection (1) with or without conditions.
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“G)

“(4)

“©)

25

“2)

TR

Every person who contravenes subsection (1) commits an
offence against this Act and is liable on summary convic-
tion,—

“(a) inthe case of an individual, to imprisonment for a term
not exceeding 3 months, or to a fine not exceeding
$2,000:

“(b) in the case of a body corporate, to a fine not exceeding
$10,000.

Nothing in this section applies to the publication of any report

in any publication that—

“(a) 1is of a bona fide professional or technical nature; and

“(b) is intended for circulation among members of the legal
profession, employees of the Crown, relationship coun-
sellors, mediators, or social workers.

Nothing in section 81 of the Tax Administration Act 1994 pre-

vents the publication of a report of any proceedings under this

Part—

“(a) with the leave of the Commissioner or a Family Court;
or

“(b) in accordance with subsection (4).”

Conduct of proceedings
Section 123 is amended by repealing subsections (2) to (4) and
substituting the following subsection:
Section 11A of the Family Courts Act 1980 applies to the
hearing of any application or appeal under this Act—
“(a) in a Family Court:
“(b) in any other court, in which case—
“(i) references in that section to the Family Court or
Court must be read as references to that other
court; and
“(i1) references in that section to the Family Court
Judge or the Judge must be read as references to
the Judge presiding at the hearing.”

Restriction of publication of reports
The heading to seetron 124 1s amended—
bstituting “on™ and

33
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2)
<4y

() by adding “of proceedings™

stituting the folowing subseetions:

Subject to subseetion (1A); any person may publish a report
of any proceedings i respect of any appthication or of any ap-
peal made under this Part:

“HA) No person may, without the teave of the Court hearing the

proeeedings; publish a report of proceedings m respeet of any

applieatton or of any appeal made under this Part that inctades

any name or particttars tikely to tead to the identification of
any of the folowing:

“ta) a child to whom the proceeding refates:

“by the parttes to the proceedings:

“e) a person who ts refated to; or assoctated with; a person
referred to in paragraph (a) er {b) or who 1s; or may
be; i any other way concerned in the matter to which
the proceedings relate (for example; a support person
for the party):

“tB) The Court may grant leave under subseection (1A) with or

<

$§@@@@

[
=)

“124

without conditrons>

Section 124(2) 1s amended by omitting “stubseetion (H> and

tating “$2,600°

Seetiont 124(2)(b) ts amended by omitting “$2;500” and sub=
tuting “$16.060°

stituting the following subseetion:

Nothing i this seetion limits the power of a eourt to punish
any contempt of Court™

workers” and substituting “mediators; or soctat workers™

New section 124 substituted
Section 124 is repealed and the following section substituted:

Publication of reports of proceedings

34

Sections 11B to 11D of the Family Courts Act 1980 apply to
the publication of a report of any proceedings under this Part—
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27

28
(1)
“(D)

“(a) in a Family Court:

“(b) in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

Part 4
Children, Young Persons, and Their
Families Act 1989

Principal Act amended
This Part amends the Children, Young Persons, and Their
Families Act 1989.

Appointment of barrister or solicitor to represent child

or young person

Section 159 is amended by repealing subsection (1) and sub-

stituting the following subsection:

Where a child or young person who is the subject of any pro-

ceedings under Part 2 or Part 3A is not represented by a bar-

rister or solicitor, the Court or the Registrar of the Court must

appoint a barrister or solicitor to represent the child or young

person—

“(a) in those proceedings:

“(b) for any other specified purpose (including in relation
to other proceedings under this Act or any other Act)
considered desirable.

“HA) A Registrar may only exereise the power conferred by sub-

2)

3)

section (H)(b) on receipt of a direction from the Court setting

out—

“ta) the tssues to be addressed by the barrister or soltettor:
and

“by the tasks to be completed by the barrister or solicitor™

Section 159(2) is amended by omitting “Where the Court ap-

points a barrister or solicitor under subsection (1) of this sec-

tion, it shall; and substituting “Where a Court or a Regis-

trar appoints a barrister or solicitor under subsection (1), the

Court or the Registrar (as the case may be) must”.

Section 159 is amended by repealing subsection (3) and sub-
stituting the following subsections:

35
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“G)

29

3

T

30

(1)

36

Although the proceedings in respect of which any barrister or

solicitor was appointed under subsection (1)(a) have been

disposed of, or that the appointment is no longer required

for any other purpose specified under subsection (1)(b), the

Court may, if it is satisfied that it is necessary or desirable in

the interests of the child or young person to do so,—

“(a) extend the barrister’s or solicitor’s appointment for any
specified purpose; or

“(b) subject to subsection (2), appoint any other barrister
or solicitor to represent the child or young person for
any specified purpose; or

“(c) direct the Registrar of the Court to do either of these
things.

A direction to a Registrar under subseetion {3)(e) must set

ott—

“ta) the tssues to be addressed by the barrister or soltettor;
and

“by the tasks to be completed by the barrtster or selieitor™

Appointment of barrister or solicitor to assist Court

Section 160 is amended by inserting “, or direct the Registrar

of the Court to appoint,” after “appoint”.

Seetion 166 1s amended by adding the foHowing stbseetton:

A direction to a Regtstrar under subseetion (1) must sct

otut—

“a) the tssues to be addressed by the barrister or soltettor:
and

“b) the tasks to be completed by the barrister or sotieitor

Persons entitled to be present at hearing of proceedings
in Family Court
Section 166(1) is amended by inserting the following para-
graphs after paragraph (n):
“(na) accredited news media reporters:
“(nb) persons whom the Judge permits to be present as sup-
port persons for—
“(1) the child or young person on a request by that
child or young person:
“(i1) a party on a request by that party:”.
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2)
“2)

“G)

“(4)

31

(1)

)

Section 166 is amended by repealing subsection (2) and sub-
stituting the following subsections:

The Judge must agree to a request under subsection (1)(nb)
unless the Judge considers there is a good reason why the
named support persons should not be permitted to be present.

If, during the hearing, the Judge requests a person of any of

the following kinds to leave the courtroom, the person must

do so:

“(a) a witness:

“(b) an accredited news media reporter:

“(c) a support person whom the Judge permitted to be pre-
sent under subsection (1)(nb).

Nothing in this section limits any other power of the Court—
“(a) to hear proceedings in private; or

“(ab) to permit a McKenzie friend to be present; or

“(b) to exclude any person from the Court.”

Persons entitled to be present at hearing of application
under section 371

Section 373(1) is amended by inserting the following para-
graph after paragraph (k):

“tkay persons whom the Judge permits to be present as sup-

pott personts for—
“ the child or young person on a request by that
child or young person:

“(it) a party on a request by that party:

“(ka) persons whom the Judge permits to be present as sup-
port persons for any person described in paragraphs (b)
to (f) on a request by that person:”.

Section 373 is amended by inserting the following subsection
after subsection (1):

“(1A) The Judge must agree to a request under subsection (1)(ka)

)

unless the Judge considers there is a good reason why the
named support persons should not be permitted to be present.”
Section 373(2) is amended by omitting “shall” and substitut-
ing “and any support person whom the Judge permitted to be
present under subsection (1)(ka) must”.
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4)
“(3)

Section 373 is amended by repealing subsection (3) and sub-
stituting the following subsection:
Nothing in this section limits any other power of the Court—

32

“(a) to hear the application in private; or
“(b) to permit a McKenzie friend to be present; or
“(c) to exclude any person from the Court.”

New section 437A inserted
The following section is inserted after section 437:

“437A Restriction on publication of of "

ﬁeH_
c_cea

38

under Part 2; Part 3A; or seetion 371

Subjeet to subseection (2); any person may publish a report

of proeeedings under Part 2 or Part 3A or seetton 37

No person may; without the teave of the Court hearing the pro-

ceedings; publish a report of proceedings under Part 2 or Part

3A or section 37 that inchades any name or particulars hikely
to tead to the tdentification of any of the following persons:

“tay the child or young petson who is the subjeet of the pro-
eeedings:

“by the parttes to the proceedings:

“e) a person who ts refated to; or assoctated with; a person
referred to in paragraph {a) er {b) or who 1s; or may
be; 1 any other way concerned tn the matter to which
the proceedings relate (for example; a support person
for the party):

Fhe Cotrt may grant leave under subseetion (2) with or with-

However; a report of proceedings under Part 2 or Part 3A; or

section 371 that includes any name or particulars tikety to tead

to the identificationr of the persons deseribed mn subsection

{2)(a) or (b) or {c¢) may be published by the child or young

person who 1s the subjeet of the proeeedings; or where there 1s

more than onre child or young person who 1s the subjeet of the
proceedings; by those children or young persons who are the

Every person who contravenes subseetion (1) commits an

offence against this Act and is htable on summary convte-

tion,—
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“a) inthe case of an ndividual; etther to imprisonment for a
term not exeeeding 3 months; or to a fine not exceeding
$2,066-

“b)y in the ease of a body corporate; to a fine not exeeeding
$16,660-

“6) Nothing in this section hmits the power of a court to punish

any contempt of Court:

“437A Publication of reports of proceedings under Part 2, Part

)
€)

4
)

3A, or section 371

Sections 11B to 11D of the Family Courts Act 1980 apply

to the publication of a report of any proceedings under Part 2,

Part 3A, or section 371—

“(a) in a Family Court:

“(b) in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

Restriction on publication of reports of proceedings

TFhe heading to seetion 438 ts amended by adding “under Part

4=

Section 438 is amended by omitting the heading and substi-

tuting the following heading: “Publication of reports of pro-

ceedings under Part 4”.

Section 438(1) is amended by omitting “this Act” and substi-

tuting “Part 4”.

Section 438(2)(a)(ii) is amended by—

(a) inserting “, counsellors and mediators carrying out du-
ties under the Care of Children Act 2004 after “Act”
in the first place where it appears; and

(b)  omitting “welfare”.

Section 438(3) is amended by omitting “this Act” in the first

place where it appears and substituting “Part 4”.

Section 438(3)(d) is amended by omitting “In the case of pro-
ceedings under Part 4 of this Act,”.
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34

35

36

37
“41A

“(D)

“2)

38
(D
()

40

Part 5
Domestic Violence Act 1995

Principal Act amended
This Part amends the Domestic Violence Act 1995.

Notice of absence from programme
Section 39(2) is repealed.

Programme provider may request variation of direction
Section 41(2) is repealed.

New section 41A inserted
The following section is inserted after section 41:

Powers of Registrar on receipt of notice under section 39

or 41

On receiving a notice under section 39 or 41, the Registrar

must, without delay, either—

“(a) exercise the powers under section 82, as if he or she
were the Court referred to in that section, to call the re-
spondent or, as the case may be, the associated respond-
ent before the Court; or

“(b) bring the matter to the attention of a Judge so that the
Judge may consider whether to exercise the power con-
ferred by section 42 in relation to the respondent or, as
the case may be, the associated respondent.

Where the Registrar exercises the powers under section 82 in
the manner allowed by subsection (1)(a) then, subject to any
regulations made under this Act, section 82 applies so far as
applicable and with the necessary modifications as if the re-
spondent; ot or, as the case may be, the associated respondent,
were a witness in the proceedings.”

Judge may call respondent or associated respondent
before Court

Section 42(1)(b) is amended by omitting “section 39(2) or sec-
tion 41(2) of this Act” and substituting “section 41A(1)(b)”.

Section 42(2) to (5) are repealed.
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39

“42A
‘6( 1 )

“2)

“G)

“(4)

40
(D

)

“(5)

New section 42A inserted
The following section is inserted after section 42:

Respondent or associated respondent called before Court
Where a respondent or an associated respondent appears be-
fore the Court under section 41A(1)(a) or section 42, the
Court may, after hearing the respondent or the associated re-
spondent, confirm, vary, or discharge the direction.

The Court may not vary or discharge a direction confirmed or
varied under section 37 unless a variation of that direction has
been requested under section 41.

Where the Court confirms or varies a direction under subsec-
tion (1) and the respondent or, as the case may be, the as-
sociated respondent is before the Court, the Judge must warn
him or her that non-compliance with the direction is an offence
punishable by imprisonment.

Failure to give the warning required by subsection (3) does
not affect the validity of the direction confirmed or varied.”

Conduct of proceedings

Section 83(1) is amended by inserting the following paragraph
after paragraph (f):

“(fa) accredited news media reporters:”.

Section 83(3) is amended by inserting “and any accredited
news media reporter” after the word “witness”.

Section 83 is amended by repealing subsection (5) and substi-
tuting the following subsection:

Nothing in this section limits any other power of the Court—

3

5 2t

“(a) to hear proceedings in private; or
“(b) to permit a McKenzie friend to be present; or
“(c) to exclude any person from the Court.”

Restrietion on publieation of reports of proceedings
Seetion 125 1s amended by repeating subseetions (B to (3) and
bstituting the follow; ] S

Subjeet to subseetion (4A); any person may publish a report
of proceedings under this Act:

“HA) Noperson may, without the leave of the Court hearing the pro=

ceedings; publish a report of proceedings under this Act that

41
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nchides any name or particulars tikely to tead to the rdentifi-

catton of any of the following persons:

“a) the parttes to the proceedings:

“by aperson who is related to; or assoctated with; a party to
the proceedings; or who 1s; or may be; in any other way
concerned i the matter to which the proeeedings relate
tfor example; a suppotrt person for the party):

“tB) The Court may grant leave under subseetion (1A) with or

ﬁe&

“125

without condittons:

Every person who contravencs subseetion (1+A) commits an

offence against this Act and s Hable on summary convie-

ttor,—

“a) inthe case of an ndividual; etther to imprisonment for a
term not exeeeding 3 months; or to a fine not exceeding
$2,600:

“b) 1n the case of a body corporate; to a fine not exeeeding
$16,660-

Nothing in this seetion himits the power of a court to punish

any contempt of Court™

Section 1254)a)iH) s fed by omitting o ot di

ties under the Family Proeeedings Act 1986; or soctal welfare

Lo and substittine “and medi o ot duts
under the Famity Proceedings Aet 1986 or the €are of Chil=
dren Aet 2004; or soctal workers™

Seetion 125(5) 1s amended by inserting “Competence Assur=

ance” after “Health Practitroners™

New section 125 substituted
Section 125 is repealed and the following section substituted:

Restriction of publication of reports of proceedings

4

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act

(other than criminal proceedings)—

“(a) in a Family Court:

“(b) in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

10

15

20

25

30

35



Family Courts Matters Bill Part 6 cl 45

42
43
(1
2)
3)
4

44

“(2)
“G)

45

“11A
6‘(1)

Part 6
Family Courts Act 1980

Principal Act amended
This Part amends the Family Courts Act 1980.

Counselling supervisors, counsellors, and other officers
The heading to section 8 is amended by inserting “mediators,”
after “counsellors,”.

Section 8(1) is amended by inserting “, mediation,” after
“counselling”.

Section 8(2) is amended by inserting “mediators,” after “coun-
sellors,”.

Section 8(3) is amended by inserting “mediator,” after “coun-
sellor,”.

Avoidance of unnecessary formality

Section 10 is amended by repealing subsection (2) and substi-
tuting the following subsections:

A Judge sitting in a Family Court may wear a gown, but must
not wear a wig.

A lawyer appearing in a Family Court must not wear a gown
or a wig.”

New sections 11A to HE 11D inserted
The following sections are inserted after section 11:

Attendance at hearings

Unless the Act under which proceedings are brought provides

otherwise, the only persons who may attend a hearing of pro-

ceedings in a Family Court are as follows:

“(a) officers of the Court:

“(b) parties to the proceedings:

“(c) lawyers representing parties to the proceedings:

“(d) witnesses:

“(e) accredited news media reporters:

“(f) persons whom the Family Court Judge permits to be
present as support persons for a party on a request by
that party:

43

5

10

15

20

25

30



Part 6 cl 45 Family Courts Matters Bill

“2)

“G)
“(4)

“©)

“11B
b

2y

2N

44

“(g) any other persons whom the Family Court Judge per-
mits to be present.

The Family Court Judge must agree to a request under sub-

section (1)(f) unless the Judge considers there is a good rea-

son why the named support persons should not be permitted

to be present.

No support persons may help a party conduct his or her case.

If, during a hearing, the Family Court Judge requests a person

of any of the following kinds to leave the courtroom, the per-

son must do so:

“(a) a witness:

“(b) an accredited news media reporter:

“(c) a support person whom the Judge permitted to be pre-
sent under subsection (1)(f).

Nothing in this section limits any other power of the Court—

“(a) to hear proceedings in private; or

“(ab) to permit a McKenzie friend to be present; or

“(b) to exclude any person from the Court.

Publication of reports of proceedings
Subjeet to subseetion (2); any person may publish a report
of proceedings in a Family Court:
No person may, without the teave of the Court hearing the
proeeedings; pubtish a report of proceedings i a Family Court
“a)y a child—

“G) 1ts the subjeet of the proceedings: or

“Gt 1s a patty to the proceedings; or

“Gv) ts referred to in the proeeedings; ot
“by a vulnerable person—

“G) ts the subjeet of the proceedings: or

“G 1s a patty to the proceedings; or

“Gi) 1s an appleant in the proeeedings:
However; a report of proceedings i a Family Court contain-
ing tdentifying information may be published by a person de-
seribed in subseetion (2){(a); or (b); or where there ts more
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than one such person in the proceedings; by those persons
S

“(1) Any person may publish a report of proceedings in a Family
Court.

“(2) Subsection (1) is subject to subsection (3).

“(3) A person may not, without the leave of the Court, publish a

report of proceedings in a Family Court that includes identify-

ing information where—

(13

a

“(b)

a person under the age of 18 years—

“(1) 1s the subject of the proceedings; or
“(i1) 1s a party to the proceedings; or

“(ii1) is an applicant in the proceedings; or

“(iv) is referred to in the proceedings; or

a vulnerable person—

“(i) is the subject of the proceedings; or
“(i1) 1is a party to the proceedings; or

“(ii1) 1is an applicant in the proceedings.

“(4AA) However, subsection (3) does not apply to—

“(a)

a report of proceedings in a publication that—

11791

1) 1is genuinely of a professional or technical nature
(including a publication that is intended for cir-
culation among members of the legal or medical
professions, officers of the Public service, psych-
ologists, counsellors, mediators, or social work-
ers); and

“(ii)) does not include the name of—

“(A) any person under the age of 18 years who
is the subject of the proceedings, or who is
referred to in the proceedings:

“(B) any vulnerable person who is the subject
of the proceedings:

“(C) any parties or applicants in the proceed-
ings where subparagraph (A) or (B) ap-

“(D) any school that a person who is the subject
of proceedings under the Children, Young
Persons, and Their Families Act 1989 is
or was attending, or any other particulars
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“(4)
“©)

“(6)
“(7

“1C
‘6(1)

“(2)

likely to lead to the identification of that
school:
“(b) a publication of statistical information relating to the
proceedings.

The Court may grant leave under subsection (2) (3) with or
without conditions.

Every person who contravenes subseetion (2) this section
commits an offence against this Act and is liable on summary
conviction,—

“(a) inthe case of an individual, either to imprisonment for a
term not exceeding 3 months, or to a fine not exceeding
$2,000:

“(b) in the case of a body corporate, to a fine not exceeding
$10,000.

Subsection (5) does not limit the power of a court to punish
any contempt of Court.

This section is subject to any other enactment relating to the
publication or regulation of the publication of reports or par-
ticulars of a Family Court proceeding.

Meaning of identifying information

For the purposes of section 11B, identifying information

means information relating to proceedings that includes any

name or particulars likely to lead to the identification of any
of the following persons:

“(a) a party to the proceedings:

“(b) an applicant in the proceedings:

“(c) aperson who is the subject of the proceedings:

“(d) aperson who is related to, or associated with, a person
referred to in paragraphs (a) to (c) or who is, or may
be, in any other way concerned in the matter to which
the proceedings relate (for example, a support person
for a party).

For the purposes of section 11B in relation to proceedings

46

under the Children, Young Persons, and Their Families Act
1989, identifying information also includes the name or par-
ticulars likely to lead to the identification of any school that a
person the subject of the proceedings is or was attending.
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“HD Meaning of child
For the ptrposes of seetion 44B; child means,—

ﬁ@
ﬁeb)

fines child; then chitd has that meaning: or
not define child; then ehild means a person under the age
of 20 years:

“HE Meaning of vulnerable person
For the purposes of seetion 41B; vulnerable person means
atty persort who—

“1D

‘_Gfa)

1s subjeet to a property order made under any of seetions
10; H 12; 36; and 31 of the Protection of Personal and
Property Rights Act 1988; or whose property 1s man=
aged by a trustee corporation under section 32 of that
Aet:

s a patient or restricted pattent within the meaning of
the Mental Health (Comptlsory Assessment and Freat-
ment) Aet 1992+

s the subjeet of an application for a declaration under
sectiont 28 of the Births; Deaths; and Marriages Regts-
tration Aet 1995+

for any other reason (for examptle; because of domestic
violenee) 1s eonsidered by the Court hikely to be partie-
ularly suseeptible to any adverse conseqtences assoet=
ated with the publication of a report of the proeeedings
that contains identifying mformation:

Meaning of vulnerable person

For the purposes of section 11B. vulnerable person

“(a)

means—

a person in respect of whom a Family Court has juris-

diction under Part 1 or 3 of the Protection of Personal
and Property Rights Act 1988:

“(b) a person in respect of whom a personal order has been
made under the Protection of Personal and Property
Rights Act 1988:

“(c) aperson subject to a property order under the Protection

of Personal and Property Rights Act 1988:
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46

47

“16B
‘G(l)

48

“(d) a donor of an enduring power of attorney who is in-
volved in proceedings under Part 9 of the Protection of
Personal and Property Rights Act 1988:

“(e) aperson who is a proposed patient, patient, or restricted
patient within the meaning of the Mental Health (Com-
pulsory Assessment and Treatment) Act 1992:

“(f) aperson who has applied to a Family Court for the issue
of a declaration under section 28 of the Births, Deaths,
and Marriages Registration Act 1995:

“(g) a person who is a proposed care recipient or care re-
ceipient within the meaning of the Intellectual Disabil-
ity (Compulsory Care and Rehabilitation) Act 2003:

“(h) a person who has applied for a protection order under
the Domestic Violence Act 1995, or in respect of whom
a protection order has been made under that Act:

1) a person who the Court considers likely for any other
reason to be particularly susceptible to any adverse con-
sequences associated with the publication of a report of
the proceedings that contains identifying information.”

Family Courts Rules
Section 16A(2)(b) is repealed.

New sections 16B and 16C inserted
The following sections are inserted after section 16A:

Regulations

The Governor-General may, from time to time, by Order in

Council, make regulations for all or any of the following pur-

poses:

“(a) prescribing fees payable in respect of proceedings, or
intended proceedings, in a Family Court:

“(b) in order to promote access to justice, empowering
Registrars or Deputy Registrars of Family Courts to
waive, reduce, or postpone the payment of a fee re-
quired in connection with a proceeding or an intended
proceeding, or to refund, in whole or in part, such a fee
that has already been paid, if satisfied on the basis of
criteria specified under paragraph (c) that—
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“(0)

“(d)

“(e)

“(®

“(i) the person otherwise responsible for payment of
the fee is unable to pay or absorb the fee in whole
or in part; or

“(i1) unless one or more of those powers are exercised
in respect of a proceeding that concerns a matter
of genuine public interest, the proceeding is un-
likely to be commenced or continued:

prescribing, for the purposes of the exercise of a power

under paragraph (b), the criteria—

“(i) for assessing a person’s ability to pay a fee; and

“(i1) for identifying proceedings that concern matters
of genuine public interest:

empowering Registrars or Deputy Registrars of Family

Courts to postpone the payment of a fee pending the

determination of—

“(i) an application for the exercise of a power speci-
fied in paragraph (b); or

“(i1) an application for review under section 16C:

providing for the postponement of the payment of a fee,

including (without limitation) providing—

“@) for the recovery of the fee after the expiry of the
period of postponement; and

“(@1) for restrictions to apply (after the expiry of the
period of postponement and so long as the fee
remains unpaid) on the steps that may be taken
in the proceedings in respect of which the fee is
payable:

providing for the manner in which an application for

the exercise of a power specified in paragraph (b) or

(d) or paragraph {(d) is to be made, including, without

limitation, requiring such an application to be in a form

approved for the purpose by the chief executive of the

Ministry of Justice.

“(2) No fee is payable for an application for the exercise of a power

specified in subsection (1)(b) or (d).

“16C Reviews of decisions of Registrars concerning fees
“(1) Any person who is aggrieved by a decision of a Registrar

or Deputy Registrar under regulations made under section

49

10

15

20

25

30

35



Part 7 cl1 48 Family Courts Matters Bill

“2)

“G)
“(4)

“©)
“(6)

48

49

50

50

16B(1)(b) may apply to a Family Court Judge for a review

of that decision.

An application under subsection (1) may be made within—

“(a) 20 working days after the date on which the applicant
is notified of the decision of the Registrar or Deputy
Registrar; or

“(b) any further time that the Judge allows on application
made for that purpose either before or after the expir-
ation of that period.

The application may be made informally.

The review—

“(a) must be conducted by rehearing; and

“(b) may be dealt with on the papers, unless the Judge de-
cides otherwise.

The Judge may confirm, modify, or reverse the decision.

No fee is payable for an application under this section.”

Part 7
Family Proceedings Act 1980

Principal Act amended
This Part amends the Family Proceedings Act 1980.

Interpretation

Section 2 is amended by inserting the following definition in

its appropriate alphabetical order:

“mediator means—

“(a) a person nominated by a Family Court from a list of
mediators prepared by an officer of the Family Court
appointed under section 8(2) of the Family Courts Act
1980:

“(b) amediator appointed pursuant to the Family Courts Act
1980

New heading to Part 2 substituted
The heading to Part 2 is omitted and the following heading
substituted: “Dispute resolution”.
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S0A

Duty of legal advisers to promote reconciliation and

51

)

53

“11

conciliation
Section 8 is amended by omitting “or the Care of Children Act
2004” in each place where it appears.

New heading inserted
The following heading is inserted above section 9: “Coun-
selling”.

Counselling where proceedings commenced
Section H0(2D)ta) 1s amended by adding the foHowing subpara-
“Gi) the applicant or the respondent have attended me-
diation before a mediator with or without a re-
quest under seetion 12€ having been made; or’™=
Section 10(2) is amended by—
(a)  omitting “either”; and
(b) adding the following subparagraph:
“(ii1) the applicant and the respondent have attended
mediation before a mediator with or without a
request under section 12C having been made;

t3}

or .

Section 10(4) is amended by omitting “or on an application by
a party to a marriage, civil union, or de facto relationship for an
order under the Care of Children Act 2004 with respect to the
role of providing day-to-day care for a child of the marriage,
civil union, or de facto relationship” and substituting “ander
section 48 of the Care of Children Act 2004 for a parenting
order”.

Seetion 16(5) 1s amended by omitting “party to the marriage;
etvil tnton; or de facto relationship” and substituting “the ap-
pheant or the respondent™

Reference to eounsellor New section 11 substituted
Section 11 is repealed and the following section substituted:

Reference to counsellor
A counsellor to whom a matter is referred under section 9, 10,

12C(3), or 19 must—
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54

“12
‘G(l)

“2)

“G)

“(4)

52

“(a) arrange to meet either or both of the parties spouses or
civil union partners or de facto partners (the parties)
at such times and places (including the home of either
party) as the counsellor thinks fit for the purposes of
counselling; or

“(b) byletter sent by post; request either or both of the parties
to attend before the counsellor at a specified time and
place for the purposes of counselling.”

Duty on counselors New section 12 substituted
Section 12 is repealed and the following section substituted:

Duties o1 of counsellors

A counsellor to whom a matter is referred under section 9, 10,

12C(3), or 19—

“(a) must explore the possibility of reconciliation between
the parties; and

“(b) 1if reconciliation does not appear to be possible, must
attempt to promote conciliation between the parties.

After carrying out his or her obligations under subsection

(1), a the counsellor must provide a report to the Registrar

stating—

“(a) whether the parties wish to resume or continue the mar-
riage, civil union, or de facto relationship; and

“(b) ifthe parties do not wish to resume or continue the mar-
riage, civil union, or de facto relationship and there is
a matter in issue between them, whether that issue has
been resolved.

A report provided under subsection (2) may also state any

of the following:

“(a) details of the understandings reached between the par-
ties:

“(b) details of the matters remaining in issue between the
parties:

“(c) arecommendation as to the next step or steps to be taken
by the parties.

The Registrar must give a copy of the counsellor’s report to

each party or to each party’s barrister or solicitor.
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“©)

S54A

A recommendation made by a counsellor under subsection
(3)(c) is not binding on the parties or on the Court.”

New sections 12A and 12B substituted

“12A

Sections 12A and 12B are repealed and the following sections
substituted:

Number of sessions of counselling

“12B

The number of sessions of counselling to be carried out pur-
suant to section 9, 10, 12€(3), or 19 must be determined in
accordance with such regulations as may be made under this
Act or, if no regulations apply, by the Registrar or the Court.

Counselling fees and expenses

55

“12C
46(1)

“(2)

“G)

Fees in respect of counselling services carried out pursuant

to section 9, 10, 12€(3), or 19, and reasonable expenses in-

curred,—

“(a) may be determined in accordance with regulations
made under this Act; and

“(b) are payable out of public money appropriated by Parlia-
ment for the purpose.”

New heading and sections 12C to 12J inserted
The following heading and sections are inserted after section
12B:

“Mediation

Requests for mediation

Either party to a marriage, civil union, or de facto relationship
may request a Registrar of a Family Court to arrange mediation
in respect of any matter arising in refatton to the marriage, civil
union, or de facto relationship.

Where a request has been made to a Registrar under subsec-
tion (1), the Registrar may, on the completion by the person
making the request of on the prescribed form, arrange for the
matter to be referred to a mediator.

Where a request has been made to a Registrar under subsec-
tion (1), the Registrar may, instead of arranging for the matter
to be referred to a mediator, arrange for the matter to be re-
ferred to a counsellor, if the Registrar considers, having regard
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“12D
‘6( 1 )

“2)

“G)

“(4)

“12E
66(1)

54

to all of the circumstances, that a the referral of the matter to
a counsellor is more appropriate.

Mediation where proceedings commenced

On the filing of an application for a separation order under see-
tton 28, a Registrar of a Family Court may, if he or she thinks
it expedient to do so, arrange for the matter to be referred to a
mediator.

On an application under section 67 for a maintenance order ot
ant apphieation under seetton 48 of the €are of Children Act
2004 for a parenting order; a Family Court Judge may, if he or
she thinks it expedient to do so, and without limiting his or her
power to make an interim maintenance order, direct a Registrar
of a Family Court to arrange for the matter to be referred to a
mediator, and on receipt of a direction under this subsection,
the Registrar must refer the matter accordingly.

If, not less than 28 42 days after the date on which the Registrar
has arranged for the matter to be referred to a mediator under
subsection (1) or subsection (2), cither the apphicant or
respondent party to the marriage, civil union, or de facto rela-
tionship requests that the hearing should proceed, the hearing
must be commenced or resumed unless the Court otherwise
directs.

Nothing in subsection (4) (3) prevents the commencement or
resumption of the hearing before the expiration of the period of
28 42 days if the Court, upon application made to it, so directs.

Reference to mediator

A mediator to whom a matter is referred under section 12C,

12D, or 19 must—

“(a) arrange to meet both of the parties spouses or civil union
partners or de facto partners (the parties), at such times
and places (including the home of either party) as the
mediator thinks fit for the purposes of mediation; or

“(b) by letter sent by post; request both of the parties to at-
tend before the mediator at a specified time and place
for the purposes of mediation.
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“2)

“12F
(6( 1)

“(2)

“G)

“(4)

Prior to the mediation, the mediator may meet with one of
the parties, or both of the parties separately, if the mediator
considers a meeting would enable him or her to do any or all
of the following:
“(a) assess whether mediation is appropriate:
“(b) clarify the main issues between the parties:
“(c) determine with the parties—
“(i) who should attend the mediation:
“(i1) how the mediation should proceed:
“(d) gather any further information that may be relevant to
the conduct of the mediation.

Duties on_of mediators

A mediator to whom a matter is referred under section 12C,

12D, or 19 must make every endeavour to—

“(a) 1identify the matters in issue between the parties; and

“(b) facilitate negotiations between the parties in respect of
those matters; and

“(c) assist the parties i reaching to reach agreement on the
resolution of those matters.

After carrying out his or her obligations under subsection

(1), a the mediator must provide a report to the Registrar stat-

ing—

“(a) whether the parties wish to resume or continue the mar-
riage, civil union, or de facto relationship; and

“(b) if'the parties do not wish to resume or continue the mar-
riage, civil union, or de facto relationship, and there is
a matter in issue between them, whether that issue has
been resolved.

A report provided under subsection (2) may also state any

of the following:

“(a) details of the resolution reached between the parties:

“(b) details of the matters on which resolution has not been
reached between the parties:

“(c) arecommendation as to the next step or steps to be taken
by the parties.

The Registrar must give a copy of the mediator’s report to each

party or to each party’s barrister or solicitor.
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“©)

“12G

“12H

“121

“12J

56

A recommendation made by a mediator under subsection
(3)(c) is not binding on the parties or on the Court.

Mediation must be held in private

The only persons who may attend @ mediation before a medi-

ator are as follows:

“(a) the parties to the mediation; and

“(b) tawyers a barrister or solicitor representing the parties a
party to the mediation, if the mediator considers that in
all the circumstances attendance by tawyets a barrister
or solicitor is appropriate; and

“e) altawyer appointed to act for a child; tf the role of pro-
viding for the day-to-day care for; or contact with; the
child 1s i 1ssue at the mediation; and

“d) achild who is the subjeet of the matter i tssue between

“(e) a person whom the mediator agrees may attend as a
support person for a party, if the party requests.

Mediation may be adjourned
The mediator may from time to time adjourn the mediation.

Duration of mediation

The duration of mediation to be carried out under section
12C, 12D, or 19 must be determined in accordance with such
regulations as may be made under this Act or, if no regulations
apply, by the Registrar or the Court.

Mediation fees and expenses

Fees in respect of mediation carried out under section 12C,

12D, or 19, and reasonable expenses incurred,—

“(a) may be determined in accordance with regulations
made under this Act; and

“(b) are payable out of public money appropriated by Parlia-
ment for the purpose.”
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The following heading is inserted above section 13: “Medi-

Section 13(2) is amended by repealing paragraph (b) and sub-

“(b) inform each of the parties to the application of the time
and place of the mediation conference and request them

Section 14(1) is amended by omitting “Chairman” and substi-

Section 14(6) is amended by omitting “Chairman” and sub-
stituting “Chairperson” in beth ptaces each place where it ap-

Section 14(7) is amended by omitting “Chairman” and substi-

The following section is inserted after section 14:

Attendance at mediation conference
In addition to the parties, the following persons may attend a

“(a) a barrister or solicitor representing a party, if the party

“b) a barrister or sohettor appomted to act for a child; if the
rote of providing day-to-day care for; or contact with;
the ehild ts 11 tsste at the eonference:

“(c) aperson whoem who the Chairperson agrees may attend
as a support person for a party, if the party so requests.

A barrister or solicitor attending a mediation conference at the

request of a party may assist and advise that party.

56 New heading inserted

ation conferences”.
56A Mediation conference
(1)  Section 13(1)(c) is repealed.
2

stituting the following paragraph:

to attend.”

57 Procedure at mediation conference
(1)

tuting “Chairperson”.
(2)  Section 14(3) to (5) are repealed.
(3)

pears.
4)

tuting “Chairperson”.
58 New section 14A inserted
“14A
6‘(1)

mediation conference:

SO requests:

46(2)
6‘(3)

The Chairperson must agree to a request under subsection
(1)(c) unless the Chairperson considers there is a good reason

57
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“(4)

“©)

59
(1)

)

60
(1)

2)

L

why the named support person should not be permitted to at-
tend.

Except to the extent provided in subsection (1), and unless
the Chairperson otherwise directs, a mediation conference is
held in private.

If, during a mediation conference, the Chairperson requests a
support person to leave the mediation conference, the support
person must do so.”

Power of Chairman to make consent orders
The heading to section 15 is amended by omitting “Chair-
man” and substituting “Chairperson”.

Section 15(1) is amended by omitting “Chairman” and substi-
tuting “Chairperson”.

Section 15(1)(b) is repealed.

Power to require attendance for counselling or mediation

Section 17(1) is amended by inserting the following paragraph

after paragraph (a):

“(ab) a request under section 12E(1)(b) to attend before a
mediator; or”.

Section 17(1) is amended by—

(a) inserting “or , mediator,” after “counsellor” in the first
second place where it appears; and

(b) inserting “or the mediator,” after “counsellor” in the
second third place where it appears; and

(c) inserting “,” after “mediation conference” in the second
place where it appears.

Privil
Seetion 18(Hfa) 1s amended by nserting “or mediator™ after
“Cﬁuﬁseﬂef”.

“ta) a report provided by a counscHor under section 12; or
“b) areport provided by a mediator under seetion 42F; or
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“e) arecord of the matters in tssue at the eonference made
by a €Chairperson under seetion H4(7#); or

“d) a consent order made under section 15; or to any pro-
ceedings for the review of such an order:

Except to the extent that it ts neeessary for a counselor or me-

diator to do so in the proper discharge of his or her functions;

every counselor and every medtator commits an offence and

is tiable on summary conviction to a fine not exeeeding $560

who discloses to any other person any information; statement;

or admisston recetved by or made to him or her in the exeretse

of hts or her functions under this Part>

61  New section 18 substituted
Section 18 is repealed and the following section substituted:
“18 Privilege
“(1) No evidence shall be admissible in any court, or before any
person acting judicially, of any information, statement, or ad-
mission disclosed or made—
“(a) to a counsellor or mediator exercising his or her func-
tions under this Part; or
“(b) in the course of a mediation conference.
“(2) Nothing in subsection (1) applies to—
“(a) areport provided by a counsellor under section 12(2);
or
“(b) areport provided by a mediator under section 12F(2);
or
“(c) arecord of the matters in issue at the conference made
by a Chairperson under section 14(7); or
“(d) a consent order made under section 15, or to any pro-
ceedings for the review of such an order.
“(3) Except to the extent that it is necessary for a counsellor or me-

diator to do so in the proper discharge of his or her functions,
every counsellor and every mediator commits an offence and
is liable on summary conviction to a fine not exceeding $500
who discloses to any other person any information, statement,
or admission received by or made to him or her in the exercise
of his or her functions under this Part.”
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62

A

)

63

“2)

Duty of Courts as to reconciliation and conciliation
Section 19(1) is amended by omitting “and in all proceedings
under the Care of Children Act 2004 between spouses, civil
union partners, or de facto partners for any order about the
role of providing day-to-day care for a child, or about contact
with a child,”.

Section 19(2)(b) is amended by inserting “or mediator” after
“counsellor”.

Discharge or variation of registered or confirmed order
Section 142 is amended by repealing subsection (2) and sub-
stituting the following subsections:

If it appears to the Court, on an application under subsection
(1), that the order it proposes to make is one that, if made
provisionally, may be confirmed under the law of the country
in which the maintenance order was made, the New Zealand
Court may, instead of making the proposed order, make a pro-
visional order.

“(2A) An order proposed to be made under subsection (1) must be a

provisional order if—

“(a) a reciprocal agreement is in force with the country in
which the maintenance order was made (pursuant to an
Order in Council made under section 215 of the Child
Support Act 1991); and

“(b) under that agreement only a provisional order may be
made.

“(2B) A provisional order has no effect unless and until it is con-

firmed by a competent Court in the country in which the main-
tenance order was originally made.

“(2C) Where the Court makes a provisional order under subsection

64

“(6)

60

(1), section 147(5) to (9) apply, except that the Court must, in-
stead of sending the statement referred to in section 147(6)(c),
send a statement of the grounds on which the provisional order
has been made.”

Discharge, variation, etc, of child maintenance order
Section 142B is amended by adding the following subsection:
This section is subject to section 142E.”
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65
(D
)

Court may make provisional order discharging, etc, child
maintenance order

The heading to section 142E is amended by omitting “Court
may make provisional” and substituting “Provisional”.

Section 142E is amended by inserting; after subseetion (1); the
following subsection after subsection (1):

“(1A) An order proposed to be made under subsection (1) must be a

66
(1)

2)
“G)

“(4)
“©)

“(6)

provisional order if—

“(a) a reciprocal agreement is in force with the country in
which the maintenance order was made (pursuant to an
Order in Council made under section 215 of the Child
Support Act 1991); and

“(b) under that agreement only a provisional order may be
made.”

Conduct of proceedings

Section 159(2) is amended by inserting the following para-

graphs after paragraph (c):

“(ca) accredited news media reporters:

“(cb) persons whom the Judge permits to be present as sup-
port persons for a party on a request by that party:”.

Section 159 is amended by repealing subsections (3) and (4)

to (5) and substituting the following subsections:

The Judge must agree to a request under subsection {H){eb)

(2)(cb) unless the Judge considers there is a good reason why

the named support persons should not be permitted to be pre-

sent.

No support persons may help a party conduct his or her case.

If, during a hearing, the Judge requests a person of any of the

following kinds to leave the courtroom, the person must do so:

“(a) a witness:

“(b) an accredited news media reporter:

“(c) a support person whom the Judge permitted to be pre-
sent under subsection (H){eb) (2)(ch).

Nothing in this section limits any other power of the Court—

“(a) to hear proceedings in private; or
“(b) to permit a McKenzie friend to be present; or
“(c) to exclude any person from the Court.”
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£ 0 33

“169

Restriction of publication of reports of proceedings
The heading to seetton 169 ts amended by omitting “of” in the
See&mi—@tsameﬁdedbyfepea}mgsubseeﬂonsﬁ—)teﬁ-)and
substituting the following subsection:
Sections 41B to 11E of the Family Courts Act 1986 apply to
the publication of a report of any proceedings under this Aet
“ay i a Family Court:
sections to Family Court or Court must be read as ref-
erenees to that other court>
ta)y  “this section” and substituting “sections 44B to 11E
of the Family Courts Aet 19806>; and
atots; or soctal workers™

New section 169 substituted
Section 169 is repealed and the following section substituted:

Publication of reports of proceedings

68

69

62

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act

(other than criminal proceedings under section 130)—

“(a) in a Family Court:

“(b) in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

Section 186 repealed
Section 186 is repealed.

Regulations

Section 187 is amended by inserting the following paragraphs

after paragraph (cc):

“(cd) making provision for the determination of the amount of
fees and expenses, including minimum and maximum
amounts, payable in respect of mediation services car-
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70

71

“G)

“(ce)

ried out pursuant to section 12C, 12D, or 19, which

fees and expenses may differ according to—

“() the duration of the mediation (not exceeding the
maximum duration of mediation that may be car-
ried out determined under section 12l1); and

“(i1) the time spent by the mediator in meeting with
the parties prior to the mediation; and

“(ii1) the complexity of the matter in issue between the
parties:

making provision for the determination of the duration

of mediation that may be carried out pursuant to seec-

tion 12C, 12D, or 19:”.

Part 8
Family Protection Act 1955

Principal Act amended
This Part amends the Family Protection Act 1955.

Claims against estate of deceased person for maintenance
Section 4 is amended by repealing subsection (3) and substi-
tuting the following subsections:

An application must be served on the following persons:

“(a)
“(b)
“(©)

“(d)

“(e)

the spouse or civil union partner of the deceased:

a de facto partner who was living in a de facto relation-
ship with the deceased at the date of his or her death:

a child of a marriage, civil union, or de facto relation-
ship of the deceased, or a child of a marriage, civil
union, or de facto relationship of any such child:

a person entitled to apply whom the Registrar of the
Court considers, in his or her discretion, ought to be
served because there are special circumstances render-
ing that desirable:

a person entitled to apply whom the Court considers,
in its discretion, ought to be served because there are
special circumstances rendering that desirable.

“(3A) Where an application has been filed, orders for representation
must be made in respect of the following persons:

“(a)

the persons referred to in subsection (3)(a) to (c); and
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“(b) any other person entitled to apply whom the Court con-
siders, in its discretion, ought to be represented because
there are special circumstances rendering that desirable.

“(3B) Except as provided in subsections (3) and (3A), it is not

Iy

“)

necessary to—

“(a) serve an application on any person; or

“(b) make provision for the representation of any person on
an application.”

Part 9
Intellectual Disability (Compulsory Care
and Rehabilitation) Act 2003

Principal Act amended
This Part amends the Intellectual Disability (Compulsory
Care and Rehabilitation) Act 2003.

Restriction of publication of reports of proceedings

TFhe heading to seetion 130 1s amended by omttting “of in the
Seeﬁmi%@rsameﬂdedbyrepe&hngsubseeﬂms(—l—)te(%)an&
substituting the following stubsections:

Subject to subseetion (1A) any person may pubhish a report

“HHA) No person may; without the teave of the €ourt hearing the pro=

ceedings; publish a report of proeeedings under this Aet that

inchides any name or particulars tikely to tead to the rdentifi-

cation of any of the following persons:

“a) the care reciptent:

“by the applicant in the proceedings:

“e) a person who 1s related to; or assoctated with; a person
referred to in paragraph (a) er (b) or who ts; or may
be; i any other way concerned in the matter to which
the proceedings relate tfor example; a support person
for a party):

“B) The Court may grant leave under subsection (1A) with or

64
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“2)

“130

Every person who contravencs subseetion (1+A) commits an
offenee against this Act and s Hable on summary convie-
ttor,—

“a) inthe case of an ndividual; etther to imprisonment for a
term not exeeeding 3 months; or to a fine not exceeding
$2,600:

“b) in the case of a body corporate; to a fine not exeeceding
$16,006-

Nothing in this seetion limits the power of a court to punish

any eontempt of Court™>

New section 130 substituted
Section 130 is repealed and the following section substituted:

Publication of reports of proceedings

<
-~

i T 3

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act—

“(a) in a Family Court:

“(b) 1in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

Part 10
Mental Health (Compulsory Assessment
and Treatment) Act 1992

Principal Act amended
This Part amends the Mental Health (Compulsory Assess-
ment and Treatment) Act 1992.

Restriction of publication of reports of proceedings

TFhe heading to section 25 ts amended by omitting “of* in the
first ptace where it appears and substituting “en’:

Section 25 ts amended by repealing subseetions (1) to (3) and
substituting the following stubsections:

Subjeet to subseetion (1A) any person may publish a report
of proceedings under this Aet:
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“HHA) No person may; without the teave of the Court hearing the pro=

ceedings; publish a report of proeeedings under this Aet that

inchides any name or particulars tikely to tead to the rdentifi-

cation of any of the following persons:

“fa)y the pattent:

“e) a person who ts related to; or assoctated with; a person
referred to in paragraph (a) er (b) or who ts; or may
be; i any other way concerned in the matter to which
the proceedings relate tfor example; a support person
for a party):

“tHB) However; a report of proceedings under this Act that metudes

atyy name or particulars tkely to tead to the rdenttfication of the
persons deseribed in subseetion (1A){a) or (b) or (€) may be
published by the patient who 1s the subjeet of the proceedings:

“HE) The Court may grant leave under subseection (1A) with or

w2y

“23

66

without conditions:

Every person who contravenes subseetion (1A) commits an

offence against this Act and ts hable on summary convte-

ttor,—

“ta) inthe case of an individual; etther to imprisonment for a
term not exeeeding 3 months; or to a fine not exceeding
$2,000:

“b) in the ease of a body corporate; to a fine not exceeding
516,066

Nothing i this seetion limits the power of a eourt to punish

any contempt of Court™

New section 25 substituted
Section 25 is repealed and the following section substituted:

Publication of reports of proceedings

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act—

“(a) in a Family Court:

“(b) in any other court, in which case references in those
sections to the Family Court and Court must be read as
references to that other court.”
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76

77

Part 11
Property (Relationships) Act 1976

Principal Act amended
This Part amends the Property (Relationships) Act 1976.

New section 2BAA inserted
The following section is inserted after section 2B:

“2BAA Civil union includes immediately preceding de facto

78

‘635

T &

relationship

For the purposes of this Act, if a civil union was immediately
preceded by a de facto relationship between the 2 civil union
partners (‘A’ and ‘B’), the de facto relationship must be treated
as if it were part of the civil union.”

Example of civil union including immediately preceding de facto
relationship

If the de facto relationship of A and B lasts 1 year, and their civil
union lasts 2 years, the civil union must be treated as if it—

(@) began 3 years ago; and

(b) lasted 3 years.

Proeeedings may be in private New section 35 substituted
Section 35 is repealed and the following section substituted:

Attendance at hearings
Section 11A of the Family Courts Act 1980 applies to the
hearing of any application or appeal under this Act—
“(a) in a Family Court:
“(b) in any other court, in which case—
“(i) references in that section to the Family Court or
Court must be read as references to that other
court; and
“(i1) references in that section to the Family Court
Judge or the Judge must be read as references to
the Judge presiding at the hearing.”

Restriction of publication of reports of proceedings
TFhe heading to section 35A ts amended by omitting “of> i the
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&
ﬁeH_

“35A

Seetion 35A 1s amended by repealing subseetions (B to (3)
Sections 11B to 11E of the Family Courts Act 1986 apply to
the pubtication of a report of any proceedings under this Act—
“fa) ina Family Court:
sections to Family Court or Court must be read as ref-
erences to that other court™
stituting “seetions 11B to 11E of the Family Courts Act
1986

New section 35A substituted
Section 35A is repealed and the following section substituted:

Publication of reports of proceedings

79A

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act—

“(a) in a Family Court:

“(b) 1in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”

New section 97A inserted

“97A

The following section is inserted after section 97:

Transitional provisions applying in respect of section

“()

2BAA
In this section, specified date means the date of commence-

“(2)

ment of the Property (Relationships) Amendment Act
2008.

Where the hearing of any proceedings in which the duration of

“3)

a civil union is in issue commenced before the specified date,
the proceedings continue as if section 2BAA had not been

passed.
Where the hearing of any proceedings in which the duration of

68

a civil union is in issue commenced after the specified date, the
proceedings continue as if section 2BAA had been passed.”
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80

81
(D

)

€)
)

Part 12
Protection of Personal and Property
Rights Act 1988

Principal Act amended
This Part amends the Protection of Personal and Property
Rights Act 1988.

Appointment of barrister or solicitor by Court

The heading to section 65 is amended by adding the words “or

Registrar”.

Section 65(1) is amended by—

(a)  omitting “shall” and substituting “or the Registrar of a
Court must” after the word “Court” in the first place it
appears; and

(b) inserting “or the Registrar” after the word “Court” in
the second place where it appears.

Section 65(3) is amended by inserting; “, or direct the Registrar

of the Court to appoint,” after the word “appoint”.

Section 65 1s amended by inserting the following subsection

after subseetton (3):

“BA) A direction to a Registrar under subsection (3) must set out—

82
(D)

“(D)

“ta) the tssues to be addressed by the barrister or soltettor:
and
“by the tasks to be completed by the barrister or solicitor™

Court may call for report on person

Section 76 is amended by repealing subsection (1) and substi-

tuting the following subsection:

On an application for the exercise of the Court’s jurisdiction

under this Act, a Court may, if it is satisfied that it is necessary

for the proper disposition of the application—

“(a) request any person whom it considers qualified to do
so to prepare a medical, psychiatric, psychological, or
other report on the person in respect of whom the appli-
cation is made; or

“(b) direct the Registrar of the Court to request any person
whom the Registrar considers qualified to do so to pre-
pare a medical, psychiatric, psychological, or other re-
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)
&

port on the person in respect of whom the application is
made.”
Section 76(2) is amended by inserting; the words “or make a
direction” after the word “report”.
Seettont 76 1s amended by nserting the following subsection
after subseetton (2):

“2A) A direction to the Registrar under subseetion (1){b) mtst set

83

“19
“(1)

out—
“a) the tsstes to be addressed in the report; and
“by the tasks to be completed by the person requested to

Proeeedings not open to public New section 79 substituted
Section 79 is repealed and the following section substituted:
Attendanee at hearings

Section 11A of the Family Courts Aet 1980 applies to the
hearing of any applicatton or appeal under thts Act—

“fay ina Family Court:

“ references m that seetion to the Family Court or
Court must be read as referenees to that other
court; and

“Gty references in that section to the Family Court
Fudge or the Judge must be read as references to
the Judge presiding at the hearing:

Attendance at hearings
The following persons may attend a hearing of an application

70

under this Act:

“(a) officers of the Court:

“(b) parties to the proceedings:

“(c) lawyers representing parties to the proceedings:

“(d) the person in respect of whom the application is made:

“(e) the lawyer representing the person in respect of whom
the application is made:

“(f) abarrister or solicitor appointed under section 65(3) to
assist the Court:

“(g) witnesses:

“(h) accredited news media reporters:
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“(2)

1781

1) persons whom the Judge permits to be present as sup-
port persons for any person described in paragraphs

(b) and (d):

“(j) any other person whom the Judge permits to be present.
The Family Court Judge must agree to a request under sub-

“(3)

section (1)(i) unless the Judge considers there is a good rea-
son why the named support persons should not be permitted

to be present.
No support persons may help a party conduct his or her case.

“(4)

If, during a hearing, the Family Court Judge requests a person

“(5)

of any of the following kinds to leave the courtroom, the per-

son must do so:

“(a) a witness:

“(b) an accredited news media reporter:

“(c) a support person whom the Judge permitted to be pre-
sent under subsection (1)(i).

Nothing in this section limits any other power of the Court—

i 0 3%

“(a) to hear proceedings in private; or
“(b) to permit a McKenzie friend to be present; or
“(c) to exclude any person from the Court.”

Restriction of publication of of "
Fhe heading to section 86 ts amended by omitting “of* in the
Secﬁﬁﬁ%ts&meﬁdedbyfepeﬁmgwbseeﬁeﬁ(-l—)ands&bsfr
tuting the following subseettons:
Subjeet to subseetion (4A); any person may publish a report
of proceedings tunder this Act:

“HA) Noperson may, without the leave of the Court hearing the pro=

ceedings; publish a report of proceedings under this Act that
inchades any name or partictlars likely to tead to the identifi-
cation of any of the following persons:

“tay the person who 1s the subjeet of the proceedings:
“by the partics to the proceeding:

“te) a person who 1s related to; or assoctated with; a person

referred to in paragraph (a) er (b) or who 1s; or may
be; i any other way concerned in the matter to which
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the proceedings relate (for example; a support person
for the party)-:

“tB) However, a report of proceedings under this Aet that inchades

any name or partteulars tikely to tead to the identification of the
persons described in subseetion (1A)(a) or (b) or (e) may be
published by the person who 1s the stbjeet of the proeeedings:

“HE) The Court may grant teave under subseetion (4A) with or

72

without conditions>

Section 86(2) 1s amended by omitting “subsection (H* and
stbstituting “subseetion (1A)=

ing “$2,600*=

Seetion 86(2)tb) 1s amended by omitting “$2;500” and substi=
tating “$10;006>=

Section 80 1s amended by repealing subsection (3 and substt-
tating the folowing subseetion:

Nothing in this seetion limits the power of a eourt to punish
any contempt of Court”

Seetion 86(Htb)(1) s amended by omitting “welfare™

New section 80 substituted
Section 80 is repealed and the following section substituted:

Publication of reports of proceedings

Sections 11B to 11D of the Family Courts Act 1980 apply to

the publication of a report of any proceedings under this Act—

“(a) in a Family Court:

“(b) 1in any other court, in which case references in those
sections to the Family Court or Court must be read as
references to that other court.”
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