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Recommendation

The Social Services Committee has examined the Children, Young
Persons, and Their Families (Youth Courts Jurisdiction and Orders)
Amendment Bill and recommends by majority that it be passed with
the amendments shown.

Introduction

The Children, Young Persons, and Their Families (Youth Courts Jur-
isdiction and Orders) Amendment Bill is intended to strengthen the
response to serious offending by children and young people, and tar-
gets a group of approximately 1,000 serious and persistent young
offenders.

The bill as introduced would amend the Children, Young Persons,
and Their Families Act 1989 to extend the Youth Court’s jurisdic-
tion to cover the most serious 12- and 13-year-old offenders, and

16—2



Children, Young Persons, and Their Families
(Youth Courts Jurisdiction and Orders)
2 Amendment Bill Commentary

to allow a wider range of sentencing orders to be made for dealing
with offenders. These orders would be tailored to the individual of-
fender, and could include a requirement to attend a rehabilitative or
education programme, such as a parenting programme, mentoring
programme, or alcohol and drug rehabilitation programme.

Most of our recommended amendments do not propose substantive
changes to the bill, but address some significant omissions, improve
its clarity, and clarify its intent.

Wider Youth Court jurisdiction

While we are aware of some concern about the transfer of some child
offenders to the jurisdiction of the Youth Court, the majority of us
consider that this proposal is sound. Indeed, we note that our youth
justice system, with its specified principles and objectives, diversion-
ary nature, and family-based decision-making processes, would still
ensure that 12- and 13-year-olds would be dealt with appropriately
to their age. As the bill would allow for a dual pathway for serious
child offenders, a Youth Court judge might decide that it would be
more appropriate for the child to be dealt with as a care and protection
matter by the Family Court. We were advised that a very small num-
ber (less than 100) of 12- and 13-year-olds would be dealt with by
the Youth Court, because the bill defines serious offending in a way
that captures only the most serious child offenders, and it includes
important protections for them; for example, 12- and 13-year-olds
would be protected from spending time in a youth justice residence
where possible, and the doli incapax' rule would still apply to chil-
dren appearing before the Youth Court.

However, we believe that some small amendments to the provisions
regarding the Youth Court’s jurisdiction over child offenders are ne-
cessary to improve their clarity and reflect the policy intent. We
therefore recommend amendments to clauses 10, 11, 13, and 39 (dis-
cussed further below).

' The doli incapax rule requires the Court to be satisfied that the offender knew
that the act or omission constituting the offence was wrong and unlawful. It
applies in care and protection proceedings (section 198 of the principal Act),
and before a child aged 10 to 13 years old can be convicted (section 22 of
the Crimes Act 1961).
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Previous offending

We recommend that new section 272(1B) (inserted by clause 10)
be deleted so that offending admitted at a family group conference
would not of itself expose young offenders to the Youth Court’s juris-
diction. We were concerned that new section 272(1B), which would
allow a child offender to be defined as a previous offender if he or
she admits at a family group conference to offending, might allow a
family group conference to be used to expose 12- and 13-year-olds to
the Youth Court’s jurisdiction for future offending. We consider that
this is undesirable, and that using admissions of offending from an
informal setting such as a family group conference, to potentially ex-
pose a child to Youth Court jurisdiction for any subsequent offending
would be unjustified for a number of reasons, including the potential
absence of legal representation for the child at a family group con-
ference. We consider it preferable to rely only on offending proven
before the Family Court or other Court to initiate involvement with
the Youth Court.

To correct an omission, we also recommend inserting new section
272(1A) and (1B) to specify that a “previous offender” also includes
cases where a 12- or 13-year-old has previously been convicted of
murder or manslaughter in the High Court, or convicted in the High
Court or a District Court for offences punishable by a maximum sen-
tence of 14 years in prison. While such cases are extremely rare, we
believe there should nonetheless be provision for them should they
come before the courts. We also recommend that a child be defined
as a previous offender where an offence punishable by a maximum
sentence of 14 years or more imprisonment is proved against him or
her before a Youth Court.

We also recommend that wherever the bill refers to a maximum
penalty available that is or includes imprisonment for at least 10
or 14 years, this should be amended to also include reference to
imprisonment for life. This would recognise that some serious
offences do not specify a maximum penalty as a determinate number
of years of imprisonment, and clarify which offenders are intended
to be captured by the bill.
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Transfer of charges to other courts
While we note that election of trial by jury by a child, and thereby
trial in a District or High Court, is very rare, we consider that this
process requires clarification to reflect more accurately the policy
intent in this area. In particular, the intention is that 12- and 13-year-
olds could not be sent to these courts for trial except for murder or
manslaughter, although a 12- or 13-year-old might elect trial by jury
for any offence for which an adult may or must be tried by jury. It
is also intended that, until a 12- or 13-year-old was committed for
trial, the child could still elect to be tried in the Youth Court. For
this reason, we recommend that new section 272A in clause 11 be
amended to clarify that sections 273 to 276 (concerning transfer of
charges from the Youth Court prior to a trial) would not apply to
children aged 12 or 13 years who were charged with a serious offence
other than murder or manslaughter, but that the following provisions
would apply:

. Regardless of whether the offence was a purely indictable of-
fence, the Youth Court would be required to hear and deter-
mine the information unless the child elected trial by jury or
the Court discharged the information under section 282 of the
principal Act.

. Certain provisions of the Summary Proceedings Act 1957
would apply to allow a child to elect trial by jury.

. If the child elected trial by jury, he or she could withdraw this
choice at any time before committal without leave of the Court.

. Where the Court was required to or intended to commit the
child for trial, or where the child wished to plead guilty at any
time before committal to trial, the Court would be required
(until it committed the child for trial) to continue to allow the
child the opportunity to forego jury trial and elect to have the
information heard and determined, or be dealt with, by the
Youth Court.

We also recommend that clause 11 be amended to make it clear that
section 282(1) would apply as if it empowered the Youth Court to
discharge an information charging the child with an offence even if
it were a purely indictable offence.
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Judicial powers

New section 280A in clause 13 of the bill would allow the Youth
Court to refer a charge back to the Police or other informant if the
Court believed that the matter should be dealt with by the Family
Court. In its present form, the section could be interpreted to al-
low an informant to consider and report back to the Youth Court that
continuation of the Youth Court proceedings would serve the pub-
lic interest better than an application for a declaration (contrary to
the Youth Court judge’s decision), and would therefore allow Youth
Court proceedings to resume. We recommend several amendments
to new subsections (2) and (4) to make it clear that an informant
could not recommend that the case continue to proceed in the Youth
Court in response to a referral, as this is not the intent of the referral
power. We consider that these amendments would ensure new sec-
tion 280A and the role of the informant were clearer and conformed
more closely to the policy intent, which is to allow an informant the
opportunity to begin child offender proceedings in the Family Court
or deal with the matter in a different way.

Detaining child offenders in Police custody

We are aware that the way in which the bill is currently drafted could
allow children to be detained in Police custody for an indefinite
period. We note that currently there are limited circumstances in
which a child who is arrested, or ordered by the Youth Court to be
in the custody of the chief executive, may be detained in Police
custody for no more than 24 hours after arrest, and we believe these
powers are sufficient; it should not be desirable or necessary to
detain children in the custody of the Police for open-ended periods.
We therefore consider that the bill should clarify this matter, and
recommend that new clause 5A be inserted to specify that a child
cannot be detained in Police custody by a Youth Court order pending
a hearing or determination of charges against them. Additionally,
we recommend inserting new clause 5B to provide that a child or
young person can be detained in the custody of the chief executive
or an iwi social service pending the determination of an application
for breach (or variation or cancellation) of orders.

For further clarification, we also recommend that clause 11 be
amended to make it clear that sections 236, 238(1)(e), 239(2),
242(2), and 365(1) of the principal Act, relating to Police custody
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and placements in a residence, do not apply to a child as if the child
Wwere a young person.

Placing child offenders in residences

We recommend that clause 39 be amended to specify that it relates to
placements of 12- and 13-year-olds in youth justice residences only.
Clause 39 amends section 365 of the principal Act, and requires the
chief executive to consider, before placing a young offender aged 12
or 13 years in a residence, all reasonably practicable less restrictive
alternatives. The intent of the clause is, where possible, to protect 12-
and 13-year-olds from placement in youth justice residences, where
they may be exposed to harmful influences or victimised by older
offenders. We believe that this amendment would remove any ambi-
guity about the purpose of the clause.

We also recommend that clause 39 be amended to provide a definition
of a youth justice residence. We recommend further amendments to
this clause and to new clause 39A to make it clear that sections 365
and 366 of the principal Act (dealing with the closing of residences
and transfer of residents) are subject to section 312, which requires
the Court’s approval for placement in a residence, and transfer be-
tween residences, of a young person in the chief executive’s custody
under a supervision with residence order.

Breaching, varying, and cancelling orders

As introduced, new sections 296A to 296C in clause 21 detail stand-
ard provisions for breach and variation or cancellation of orders.
We believe that these provisions require substantial amendment to
improve their clarity and allow more immediate responses should
an offender fail to comply with curfew provisions of an intensive
supervision order, or if a specified order needed to be varied or sus-
pended. We consider that these amendments would also reduce de-
lays in bringing proceedings for curfew breaches serious enough to
warrant the arrest of the offender.

We therefore recommend that these provisions be amended to em-
power the Youth Court to issue arrest warrants for young offenders
who fail to appear on breach applications (including offenders who
cannot be served with the application or located); suspend the oper-
ation of an order at any time after an application under new sections
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296B or 296C of the principal Act is made and before the disposal of
that application; and make bail or custody orders under section 238
of the principal Act when an order is suspended.

For the same reasons, we also recommend inserting new section
296HA to empower the Police or a social worker to detain a young
offender for the purpose of returning them to the applicable curfew
address; and to empower the Police to arrest without a warrant a
young offender who is in breach of curfew.

We recommend one further amendment to new section 296A in re-
lation to breaches of parenting orders. We consider that all conse-
quences of failing to comply with Court orders should be found in the
same place; so new section 296A should specify that young offend-
ers who fail to comply with parenting education programme orders
will be subject to the breach procedures laid out in new section 296B.
In addition, we consider that it should also be specified that section
296B, and other provisions allowing the Youth Court to substitute
orders in response to breaches of orders, are subject to new section
289, which requires the Court to impose the least restrictive outcome
adequate to the circumstances.

Lastly, we recommend two consequential amendments as a result of
the proposed new warrant powers, inserting new clauses 39B and
39C.

Parenting education programme orders

We believe that the phrase “every child or young person affected by
the order” in new section 297A(4) of clause 22 as introduced does
not communicate clearly enough the children or young people whose
care or protection is to be considered by a family group conference
that may be directed under this provision. We therefore recommend
amending new section 297A to convey more clearly the policy intent
of clause 22. This new section should specify that when a parent of
an offender is subject to a parenting order, the young offender may
be included in the referral for a family group conference. We also
recommend making it clear that in situations where a young offender
is ordered to attend a parenting programme and fails to comply, that
although he or she would be subject to the breach conditions pro-
posed in new section 296B, a family group conference referral could
still be made in respect of the child of whom the offender is a par-
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ent, guardian, or caregiver. Additionally, we recommend that sec-
tion 296C in clause 21 be amended to make it clear that provisions
relating to varying and cancelling orders apply also to Court-ordered
parenting education programme orders for the parents or guardians
of a young person.

Intensive supervision orders

The bill as introduced sets out a hierarchy of orders that a Youth Court
could make, ranging from the least restrictive (group 1) to the most
restrictive (group 7). However, it does not mention intensive super-
vision orders, as such an order cannot be made when a charge against
a young person is proved before a Youth Court. We recommend in-
serting new section 289(2) in clause 19 to clarify that new section
289 (which specifies that the Court should impose the least restrictive
outcome adequate to the circumstances) applies when the Court con-
siders all the orders (including intensive supervision orders) it may
make in response to a breach of a judicially monitored condition of
a supervision or a supervision with activity order, and that intensive
supervision orders be treated as a group 5 response. This would make
an intensive supervision order equivalent to a supervision with activ-
ity order in the hierarchy.

Residential programmes

Section 396 of the principal Act allows the chief executive to approve
bodies or organisations as child and family support services, iwi so-
cial services, or cultural social services. These bodies or organisa-
tions are approved only if the chief executive believes that, among
other things, they are appropriate to act as custodians or guardians
of children or young people. As this bill proposes that young of-
fenders may be required to attend a programme or activity under a
supervision with residence order, we believe to protect young offend-
ers in this situation adequately the bill should require clearly that all
residential programmes must be approved under section 396 of the
principal Act. We therefore recommend that new section 290A be
inserted into clause 20 to specify this, and to clarify what is meant
by a residential component of a programme or activity. Additionally,
we recommend that clauses 25 and 28, regarding supervision with
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residence or activity orders, be consequentially amended to be sub-
ject to new section 290A.

We also recommend that new clause 39D be inserted to amend sec-
tion 447 of the principal Act to allow regulations to be made to regu-
late the administration, management, and control of any residential
component of a specified programme or activity that involves a resi-
dential component.

Longer supervision with residence orders

We recommend minor amendments to clarify provisions relating to
longer supervision with residence orders. Firstly, as military-style
camps are likely to be an option for supervision with residence orders,
we believe that the definition of “residence” should be widened to ac-
commodate temporary camp arrangements; we therefore recommend
inserting new clause 4A to make this amendment to the definition.

Secondly, we are aware that, as introduced, clause 28 of the bill could
be interpreted to mean that a supervision order may be made only in
cases in which the Court imposes a condition requiring a young per-
son to take part in a programme or activity. As this is not the intention
of the clause, we recommend amending new section 311(2) in clause
28 and inserting new section 311(2A), to make it very clear that mak-
ing a supervision order following a supervision with residence order
would not be limited to cases where a Court imposed further condi-
tions.

In addition, we recommend amending new section 289 in clause 20
(Court to impose least restrictive outcome adequate to the circum-
stances) so that it would apply to any order imposed by a Court under
section 316 (which would empower the Court to cancel a supervision
with residence order if the young person absconded). We also recom-
mend inserting new clause 29A to make the necessary amendment to
section 316.

Judicial monitoring

We consider that clause 26, which sets out provisions relating to ju-
dicial monitoring, requires a slight amendment to capture better the
range of young offenders to which it may apply. Currently, new sec-
tion 308A in this clause states that young offenders who have pre-
viously been subject to a supervision or more restrictive order from
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the Youth Court, or have violated the conditions of a supervision or
supervision with activity order, may be subject to judicial monitoring
on some or all of the conditions of their supervision order. We recom-
mend that new section 308 A be amended to allow judicial monitoring
of young offenders previously convicted in the District Court or the
High Court and consequently sentenced to a community-based sen-
tence, home detention, or imprisonment. While extending judicial
monitoring in this way is likely to affect only a very small number of
offenders, we consider that they should nonetheless be included.

Intensive supervision orders

We recommend a small amendment to clause 21 regarding inten-
sive supervision orders. The bill as introduced would not give the
Youth Court the power to impose on such an order a condition that
an offender undertake a programme or activity. We consider that in-
tensive supervision orders should be balanced with the power to re-
quire offenders to participate in beneficial activities and programmes.
We therefore recommend that new section 296F of this clause be
amended by inserting new subsections (e) and (f), which would em-
power the Youth Court to make an intensive supervision order subject
to the offender taking part in any specified activity or programme.
We also consider that new section 2961(4)(b) in the same clause,
dealing with reviewing and revising intensive supervision orders, re-
quires amendment to clarify its meaning and ensure its wording is
consistent with similar provisions in the principal Act. We therefore
recommend amending this new section to require the Court to spe-
cify the inadequacies it requires to be addressed when it asks for a
revised plan. For the same reasons, we recommend that new section
319A(5)(b) in clause 30, regarding reviews of orders for periods of
at least 8 months, be similarly amended.

Technical amendments

We recommend a number of minor technical amendments to the bill.
New section 283(0) in clause 15 would allow a young person over
the age of 14 years against whom the charge proved was a purely in-
dictable offence to be convicted by the Youth Court and transferred to
the District Court for sentence or decision. We recommend amend-
ing new section 283(0)(ii) in clause 15, and consequentially, new sec-



Children, Young Persons, and Their Families
(Youth Courts Jurisdiction and Orders)
Commentary Amendment Bill 11

tion 285(6)(c)(ii) in clause 17, to clarify that they would not apply to
young persons who had reached the age of 15 years. This would re-
move any ambiguity regarding the applicability of these sections to
young people aged over 15 years.

Clause 12 amends section 274, and is intended to ensure that Part
5A of the Summary Proceedings Act 1957 applies to committal pro-
ceedings in the Youth Court (clause 43 is, therefore, unnecessary).
However, Part SA of that Act allows Registrars to conduct a stand-
ard committal, although it was not intended for Registrars to do so in
the Youth Court. We therefore recommend that section 274 of clause
12 be amended to make it explicit that Registrars are not empowered
to conduct standard committal proceedings in the Youth Court.

We also recommend incorporating two provisions from the Chil-
dren, Young Persons, and Their Families Amendment Bill (No 6)
amending sections 277 and 282 of the principal Act, which the pre-
vious committee supported during the last Parliament.? These amend-
ments relate to applicable provisions where a young person is charged
jointly with an adult (and require that in cases where a young person
is charged jointly with an adult for purely indictable offences, and in
cases tried by a jury, the trial must be heard in a Youth Court), and
would empower the Court to make certain orders before it discharges
an information. Given the non-controversial but significant nature of
these procedural provisions, we believe that they should be brought
forward into this bill. These provisions are detailed in new clauses
12C and 14A respectively.

We also recommend that all references in this bill to “preliminary
hearings” be replaced with “committal proceedings”. This would re-
flect the new committal procedure introduced by the Summary Pro-
ceedings Amendment Act 2008.

Other issues

Military-style activity camps
We are aware of concern that the proposed military-style activity
camps envisioned by the Government as part of the new range of

2 At the time of our consideration of this bill, the Children, Young Persons,
and Their Families (No 6) Amendment Bill was awaiting its second reading
in Parliament.
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Youth Court orders under the bill would be inappropriate for the re-
habilitation of young offenders, especially given the lack of detail
available when the bill was sent to us for consideration earlier in
the year about what such camps could entail. However, Govern-
ment members are assured that these camps will not be similar to
the corrective training “boot camps” that previously existed in New
Zealand. Instead, they will be focused on improving life skills and
literacy and numeracy, are likely to involve outdoor adventure or
wilderness training, and in some cases may offer alcohol and drug
rehabilitation. We understand that they would also involve some
aspects of military training, similar to the Limited Service Volun-
teer scheme that is currently operating in Canterbury, and that some
camps would potentially be located on New Zealand Defence Force
bases around the country.

Further reform

We are concerned that current Family Court processes for dealing
with child offenders are too slow in many situations, and are aware
that many stakeholders, such as the Police and social workers, share
this concern. While we were informed that a judge could impose
“adjournment conditions”, such as a curfew, a prohibition from cer-
tain geographic areas, and short-dated family group conferences, on
an offender following his or her first Youth Court appearance, such
powers are not available in the Family Court. In order to allay con-
cerns about the speed of some Family Court processes, we believe
that the Family Court should have these powers; however we under-
stand that empowering the Family Court with these abilities is outside
the scope of this particular bill.

Additionally, we also considered whether we could improve Family
Court powers to deal better with a number of matters, but particularly
how the Court deals with recidivist but low-level offenders, early
intervention, and better streamlining its processes; but such issues
are also outside the scope of this bill. However, we understand that
the Government also holds concerns about this area of child offend-
ing, and may look to introduce some legislation in the near future to
improve child offending processes in the Family Court.
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New Zealand Labour Party minority view

Introduction

New Zealand currently has a Youth Justice system that is both unique
and internationally respected. Labour is concerned that some of the
changes proposed in this bill will undermine our existing system, and
are based on little to no evidence. We also believe this bill was a
wasted opportunity. As many submitters noted, there are parts of the
existing youth justice system that are overly complex, existing pro-
grammes that appear successful but are under-resourced, and there is
very little information on the final outcomes for many of the young
people moving through the system. These are issues which could
have been addressed as part of this bill and debate, but were not.

Child offenders

This bill enables proceedings to be commenced in the Youth Court
against children aged 12 or 13 years who are alleged to have commit-
ted specified offences. The Chief Judge of the Youth Court, Judge
Andrew Becroft, regarded this provision as “constituting the most
fundamental change to the system since its inception in 1989.”

Labour believes that very little justification was provided for such a
substantive change. We maintain that the Family Court is best placed
to deal with child offenders and associated care and protection issues.
Judge Becroft also highlighted this point, stating that “there is a real
concern by Youth Court judges that the Court will be assuming re-
sponsibility for the worst child offenders, who by definition will have
the most serious care and protection issues, yet the Youth Court will
not have the necessary statutory ‘ammunition’ to deal with the in-
evitable care and protection issues at the root of offending.”

During the select committee process Labour suggested that if there
was a genuine concern around the lack of “tools” available to Fam-
ily Court judges to deal with the most severe child offenders, the
Government should look at granting a greater range of powers to the
Family Court rather than transferring children to the Youth Court. We
were told that this suggestion was outside of the scope of this bill.

Labour will speak strongly against the Government’s proposal to ex-
tend the Youth Court’s jurisdiction to 12- and 13-year-olds, and will
introduce a Supplementary Order Paper to remove these provisions
from the bill.
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Young offenders

New Zealand’s justice system currently moves young people (in most
circumstances) into the adult system at the age of 17. As aresult New
Zealand is currently not meeting its obligations as a signatory to the
United Nations Convention on the Rights of the Child. This issue
was raised by a number of submitters, alongside evidence as to why
young people up to the age of 18 should be treated as youth for the
purposes of the criminal justice system. The Children, Young Per-
sons, and Their Families Amendment Bill (No 6), which is currently
on the Order Paper, sought to rectify this situation and these relevant
provisions should have been picked up in this bill.

New sentencing options

Labour supports in principle a greater range of sentencing options
being made available to the Youth Court; however, we note that con-
cerns were raised during the select committee process around the ef-
fectiveness of mentoring when compulsion is required, and the im-
portance of mentors being well trained, supported, and available to
young people beyond the length of the order. Labour will closely
monitor the effectiveness of these orders.

Labour is also concerned that currently eighty percent of young
people who appear before the Youth Court were under the influence
of drugs or alcohol at the time of their offending. While drug and
alcohol orders may be beneficial, they are an ambulance at the bot-
tom of the cliff. The Government must ensure that enough emphasis
is placed on early intervention through existing community-based
drug and alcohol programmes—some of which have closed in recent
months due to a lack of funding.

Labour is also disappointed that this bill has not been used to intro-
duce a much needed, intensive, and tailored order for young sexual
offenders. We also believe more should have been done to address
the mental health issues that many young offenders present with.

The Children, Young Persons, and Their Families Amendment
Bill (No. 6)

Labour is disappointed that this bill was not used as a vehicle to intro-
duce aspects of the Children, Young Persons, and Their Families
Amendment Bill (No 6). The CYFs No. 6 Bill was introduced by
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Labour in the last term, has been before select committee, and con-
tained many procedural amendments that were non-controversial, in-
cluding provisions to increase the role of victims in the youth justice
system. Labour plans to introduce amendments to this effect as a
Supplementary Order Paper during the final stages of this bill.

Military-style training

Despite there being a number of substantive changes to the youth
justice system contained in this bill, the most controversial element
has been its association with military-style training camps, or “boot
camps”.

Labour believes the Government has been disingenuous in the way it
has presented its youth justice initiatives. Publicly the Government
described “Fresh Start” as army-run boot camps. But in the face of in-
tense opposition by those working in the sector, the Government tried
to paint a quite different picture of these residential programmes.
Boot camps have been tried unsuccessfully both in New Zealand and
abroad. The last occasion something similar was established in New
Zealand 92 percent of participants reoffended at the completion of
the programme. The majority of submitters pointed to this kind of
evidence to challenge the Government’s proposals.

Labour notes that the pilot for these so-called military-run camps
has already begun without the need for legislation, and little heed
has been paid to the almost unanimous view of submitters. Many of
these submitters were themselves already operating successful pro-
grammes for the same target group of offenders, but on a limited scale
and with very little funding.

Ifindeed these camps are different to those that have failed in the past,
then we await the evidence to demonstrate that. In the meantime, an
opportunity has been lost to inject support into existing programmes
that have an evidence base to demonstrate they work, and would not
have been a costly populist experiment.

Green Party minority view

The Green Party does not accept the concept behind this bill that will
treat children as adults for serious offending under the criminal law.
In our view, the age of criminal responsibility must be no lower than
14 years. In addition the bill is contrary to the UN Convention on
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the Rights of the Child, which cannot be justified. This Parliament
should not pass any legislation that erodes the rights of children as
this bill does.

Young children who commit serious offences must be managed in
the context of their family and their age. All the available evidence
shows that the younger the offender, the more likely the success of
his or her rehabilitation if the intervention is family-based and imme-
diate. The best opportunity for that kind of systemic family interven-
tion is in the Family Court rather than the Youth Court. There is no
justification for why children as young as this should be dealt with in
more formal, criminal proceedings. Indeed the contrary is true, that
by intervening with a family-based approach rather than a criminal
law approach, the outcomes for the children, the family and society
as a whole are greatly improved.

This bill deals with the issue of children and serious offending the
wrong way around. The bill would only apply to a very limited num-
ber of children per year and provides no support for the family, ad-
ditional resources to the Family or Youth Court, no commitment to
ongoing work with the child to prevent both future offending and the
circumstances that gave rise to the offending in the first place. This
bill will increase the risk of recidivism by children who offend, and
fail to create safer environments for those children or the community
as a whole.

Finally, we reiterate the risk that this bill will disproportionately af-
fect Maori children, creating even greater levels of disparity and fa-
cilitating prejudice in the community. Research shows that young
Maori offenders are more likely to come to the attention of the police
(and therefore the courts) even though the offending is less serious
than their Pakeha counterparts. This bill will exacerbate these racist
filters in the legal system, leading to a disproportionate impact on
young Maori.

In order to create a safer community, the Government must invest in
our families and at-risk families as early as possible through educa-
tion and health services. Where offending by children occurs, im-
mediate support must be wrapped around that family and that child
to deal with the causes of that offending. This bill provides no solu-
tion to the risks that young children at risk of more serious offending
face; indeed, it re-creates for children the failed policies that apply
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to adults and therefore makes our communities less safe for children
overall.
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Appendix

Committee process
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The Parliament of New Zealand enacts as follows:

(1)

)

(1

Title
This Act is the Children, Young Persons, and Their Families
(Youth Courts Jurisdiction and Orders) Amendment Act 2009.

Commencement

This Act comes into force on 1 October 2010, unless it is
earlier brought into force on a date appointed by the Governor-
General by Order in Council.

One or more Orders in Council may be made bringing dif-
ferent provisions into force on different dates before 1 Octo-
ber 2010.

Principal Act amended
This Act amends the Children, Young Persons, and Their Fam-
ilies Act 1989.

Part 1
Amendments to principal Act

Purpose of Part
The purpose of this Part is to amend the principal Act to—
(a)  enable proceedings to be commenced under the Sum-
mary Proceedings Act 1957 against—
(1) a child aged 12 or 13 years who is alleged to
have committed an offence (other than murder or
manslaughter) for which the maximum penalty
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available is or includes imprisonment for life or
for at least 14 years; or
(i) a child aged 12 or 13 years who is alleged to
have committed an offence (other than murder or
manslaughter) for which the maximum penalty
available is or includes imprisonment for at least
10 years but less than 14 years and who has prevt=
ousty commmtted an offence tother than mrurderor
manstaughter) for whteh the maxtmum pemalty
avattable ts or mehrdes mprisonment for at feast
16 years_is a previous offender; and
(b)  require to be brought before a Youth Court to be dealt
with in accordance with the principal Act, and provide
certain protections for, a child of that kind against whom
proceedings under the Summary Proceedings Act 1957
have been commenced for an offence of that kind; and
(c)  strengthen and expand the orders available to a Youth
Court sentencing or otherwise dealing with a child or
young person against whom a charge is proved before
it, including by ensuring that measures for dealing with
offending address the causes underlying the offending.

A child aged 12 or 13 years is a previous offender for the

purposes of subsection (1)(a)(ii) if, in accordance with sec-

tion 272(1A) or (1B) of the principal Act (as substituted by
section 10(2) of this Act), he or she has been—

(a) proved before a Family Court to have committed an
offence for which the maximum penalty available is or
includes imprisonment for life or for at least 10 years;
or

(b)  convicted by the High Court of murder or manslaughter;
or

() convicted by a District Court or the High Court, as a re-
sult of an election of jury trial made in a Youth Court, of
1 or more offences (other than murder or manslaughter)
for which the maximum penalty available is or includes
imprisonment for life or for at least 14 years; or

(d) proved before a Youth Court to have committed 1 or
more offences (other than murder or manslaughter) for
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“255

“(1)

which the maximum penalty available is or includes im-

prisonment for life or for at least 14 years.

Interpretation

Paragraph (a) of the definition of residence in section 2(1) is
amended by inserting “or place” after “or other premises”.

Principles

Section 208 is amended by inserting the following paragraph

after paragraph (f):

“(ff) the principle that any measures for dealing with offend-
ing by a child or young person should so far as it is prac-
ticable to do so address the causes underlying the child’s
or young person’s offending:”.

Custody of child or young person pending hearing
Section 238(1)(e) is amended by omitting “the child or young
person” and substituting “the young person (but cannot under
this paragraph order that the child)”.

Section 239(2) is consequentially amended by omitting “child
or” in each place where it appears.

Section 242(2) is consequentially amended by omitting “child
or” in each place where it appears.

Restrictions on power of Court to order child or young
person to be detained in custody

Section 239(1) is amended by inserting , or if the order is be-
ing considered under section 296CA(3), pending the deter-
mination of the breach application or variation or cancellation
application,” after “pending the determination of the charge”.

New section 255 substituted

Section 255 is repealed and the following section substituted:
Youth justice co-ordinator must ensure that relevant
information and advice made available to family group
conference

Every youth justice co-ordinator who convenes a family group
conference must take all reasonable steps to ensure that all in-
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“2)

“G)

formation and advice the co-ordinator considers is required by
the conference to carry out its functions (including information
and advice relating to the health and education needs of every
child or young person in respect of whom the conference is
convened) is made available to the conference.

If it is appropriate for any person to attend a family group
conference for the purpose of conveying to that conference any
information or advice required by that conference to carry out
its functions, that person may attend that conference for that
purpose, but may otherwise attend the conference only with
the agreement of the conference.

Subsection (2) is subject to section 251.”

Functions of family group conference

Section 258 is amended by inserting the following paragraph

after paragraph (b):

“(ba) ifthe conference is convened under section 247(b) or (d)
in relation to an offence alleged to have been committed
by a child, to consider,—

“@) if the conference is convened under section
247(b), whether the public interest requires that
criminal proceedings should be instituted against
the child in accordance with section 272(1)(b)
or (c) or, if the conference is convened under sec-
tion 247(d), whether the public interest requires
that criminal proceedings instituted against the
child should be continued in accordance with
Part 4; and

“(i1) whether the child is in need of care or protection
on the ground specified in section 14(1)(e) and,
if so, whether the public interest requires that
instead of criminal proceedings being instituted
or continued that the matter should be dealt with
under Part 2, whether by way of an application
for a declaration under section 67 on that ground
made in respect of that child, or in some other

2

way:”.
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8

New section 259A inserted
The following section is inserted after section 259:

“259A Family group conference must consider attendance at

10
(D)

)
“(D)

parenting education, mentoring, and alcohol or drug
rehabilitation programmes
Every family group conference convened under this Part must,
in complying with section 208(ff), consider—
“(a) whether the young person should be required to attend
all or any of the following:
“(i) a parenting education programme:
“@1) a mentoring programme:
“(@i1) an alcohol or drug rehabilitation programme; and
“(b) whether a parent or guardian or other person having the
care of the young person should be required to attend a
parenting education programme.”

Family group conference may make decisions,
recommendations, and plans relating to care or protection
of child or young person

Section 261(1) is amended by omitting ““, with the prior agree-
ment of a care and protection co-ordinator,” and substituting “,
if it has received information and advice on care or protection
matters under section 255(1),”.

Jurisdiction of Youth Court

The heading to section 272 is amended by omitting “Court”
and substituting “Courts and children’s liability to be pros-
ecuted for criminal offences”.

Section 272 is amended by repealing subsections (1) and (2)

and substituting the following subsections:

The following are the only 3 situations in which proceedings

may lawfully be commenced under the Summary Proceedings

Act 1957 against a child alleged to have committed an offence:

“(a) where the child is of or over the age of 10 years, and the
offence is murder or manslaughter:

“(b) where the child is aged 12 or 13 years, and the offence
is one (other than murder or manslaughter) for which
the maximum penalty available is or includes impris-
onment for life or for at least 14 years:
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“(©)

where the child is aged 12 or 13 years and is a previ-
ous offender under subsection (1A) or (1B), and the
offence is one (other than murder or manslaughter) for
which the maximum penalty available is or includes im-
prisonment for at least 10 years but less than 14 years.

“HAY A child 15 a previous offerder under thts subsectron for the
purposcs of subsection (H{e) if—

sty

N

the chiid fras been dectared by a Family Court under
sectont 67 to be m need of care or protection on the
groumnd that the child fras commmitted + or more cartrer
offenrces (the earlier offences) the number; mature; or
magnitude of whreh 15 such as to grve serrous concern
for the wettbemg of the chitd; amd

for + or more of the cartrer offences the maxmmuom
penatty avattable 15 or mehudes tmprisonment for at
teast 16 years:

“HB) A child 15 a previous offender under thts subscctron for the
purposcs of subsection (Hfe) if—

6y

sy

the chitd hras been constdered by a famity group confer=
erree convened utrder Part 4 to be m need of care or pro=
tectron on the groumnd that the chitd fras commmitted + or
more carhrer offences tthe earhier offencesy the number;
nature; or magnitude of which 1s stch as to gtve serrous
concern for the wettbemnyg of the child; and

the chitd at that famtty group conference admitted; after
having exeretsed hts or her rights to fegat advree and
representattor; that hre or she commtted cach of the car=
ter offences: and

for + or more of the cartrer offences the MraxmMMOmM
permatty avattable 15 or mrehudes mmprisormrent for at
teast 16 years:

“(1A) A child is a previous offender under this subsection for the

10

purposes of subsection (1)(c) if—

“(a)

an application is made to a Family Court under section

67 for a declaration that the child is in need of care or
protection on the ground that the child has committed an
offence or offences the number, nature, or magnitude of
which is such as to give serious concern for the wellbe-
ing of the child; and
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“(b)

on that application the Family Court, having found 1 or

“(©)

more of the offences alleged in the application (the ear-

lier offences) to be proved in accordance with section

198(1)(a) and (b), cither—

“(1) declares the child to be in need of care or protec-
tion on that ground; or

“(i1) indicates clearly that, but for section 73 (on the
child’s need for care or protection being able to
be met by other means), it would have made a
declaration that the child is in need of care or
protection on that ground; and

for 1 or more of the earlier offences the maximum

penalty available is or includes imprisonment for life
or for at least 10 years.

“(1B) A child is a previous offender under this subsection for the

“2)

purposes of subsection (1)(c) if—

“(a)

the child has been convicted by the High Court of mur-

“(b)

der or manslaughter; or
the child, as a result of an election of jury trial made by

“(©)

the child in a Youth Court in accordance with section 66
of the Summary Proceedings Act 1957 (as applied by
section 272A), has been convicted by a District Court
or the High Court of 1 or more offences (other than mur-
der or manslaughter) for which the maximum penalty
available is or includes imprisonment for life or for at
least 14 years; or

the child has been charged with, and a Youth Court has

found proved before it the charge against the child for,
1 or more offences (other than murder or manslaughter)
for which the maximum penalty available is or includes
imprisonment for life or for at least 14 years.”

If a child of or over the age of 10 years is charged with murder
or manslaughter,—

“(a)

“(b)

the prelmimary hearmg of committal process for the
charge must, subject to section 274, take place before

a Youth Court; and
the provisions of this Act (other than sections_236,
238(1)(e), 239(2), 242(2), 275 and, 276, and 365(1)),
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and of any regulations made under this Act, apply
accordingly as if that child were a young person.

“(2A) Ifachild aged 12 or 13 years is charged with an offence spe-
cified in subsection (1)(b) or (c) and proceedings under the
Summary Proceedings Act 1957 are commenced against the
child for the offence,—

11

“(D)

“(a)

“(b)

the child must be brought before a Youth Court to be
dealt with in accordance with the provisions of this Act;
and

the provisions of this Act, and of any regulations made
under this Act, apply accordingly as if that child were
a young person but subject to the modifications in sec-
tion 272A”

New section 272A inserted
The following section is inserted after section 272:

“272A Modifications and procedure for child aged 12 or 13
years_charged with offence in section 272(1)(b) or (c)

The modifications referred to in section 272(2A)(b) in re-
spect of a child aged 12 or 13 years charged with an offence
specified in section 272(1)(b) or (c) are as follows:

st

f the offence with which the chitd 1s charged s a purely
mdictable offenee; thenr desptte seetion 274; a Youth
Court must; subjecet to section 272; hear and determine
the mformation untess—

by jury m accordance with section 66 of the

for the purposes of thts subparagraph with aft

neeessary modtficatiottsy; 1 whteh case sectton

2F4jta) and tby appty; or

graph appltes to the mformmatron as 1f 1t were an

offenrce tother than a purely mdretable offerce)):
sectrons 275(H amd 276(H apply as 1t where the Youth
€ourt 1s of the opmton that the evidence 1s sufficrent to
put the chitd on triat for the offence or tas the case re=
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‘2

quires) the chitd mdreates that the child desires to ptead
gttty to the offenee; the Youth Court must (rather than
“ toforgo the right to trrat by jury and cteet to have
the mformmatton hreard and determmmed m a Youth
€ourt by a Youth Court Judge; or fas the case
requires)
“41 to forgo the right to triat by jury amd clect to be
dealt with m a Youth €ourt by a Youth Court
Fudge:
“(a) sections 236, 238(1)(e), 239(2), 242(2), and 365(1) (on

Police custody and placements in residences) do not,
despite those sections referring to a young person and
section 272(2A)(b), extend or apply to the child as if
the child were a young person; and

“(b) sections 273 to 276 (which specify procedures for deal-

ing with offences) do not apply, and subsections (2)
to (6) apply instead; and
“(ba) section 282(1) applies as if it empowers a Youth Court

to discharge an information charging the child with the
offence even if'it is a purely indictable offence; and
“(c) a reference in this Act or regulations under it to the
charge against the child being proved before a Youth
Court must be treated as including a requirement that
the Youth Court is satisfied that the child knew either—
“(1) that the act or omission constituting the offence
charged was wrong; or
“(i1) that it was contrary to law.
The Youth Court must hear and determine the information

)

charging the child with the offence (whether it is a summary

offence or an indictable offence (including a purely indictable

offence)) unless—

“(a) the child under this section elects trial by jury and is

committed for trial; or
“(b) the Court discharges the information under section 282.

The child may under this section elect to be tried by a jury

for the offence (whether it is a summary offence or an in-

dictable offence (including a purely indictable offence)) and,

if the child does so, the child’s election must be made and dealt
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‘A

with in accordance with section 66 of the Summary Proceed-

ings Act 1957, which applies with all necessary modifications.

If the child elects trial by jury, the committal proceedings (in-

)

cluding the standard committal, or committal hearing (if re-

quired)) must take place in accordance with Part 5 or SA of

the Summary Proceedings Act 1957, except that—

“(a) the committal proceedings must take place in a Youth

Court which, for that purpose,—
“(1) has all the powers of a District Court; and
“@i1)) must be presided over by a Youth Court Judge;
and
“(b) sections 329 and 438 of this Act, and not section 138 of

the Criminal Justice Act 1985, apply in respect of the
committal proceedings.
If the child elects trial by jury, the child may, without leave of

“(6)

the Court, withdraw the election at any time before the child

is committed for trial and, if the child does so, the proceedings

continue in the Youth Court as if the child had not made the

election.

If the child elects trial by jury and the Youth Court is required

or proposes to commit the child for trial for the offence, or the

child elects trial by jury and at any time before committal for

trial indicates to the Court that the child wishes to plead guilty

to the offence,—

“(a) the Youth Court must give the child the opportunity of

forgoing the right to trial by jury and of electing to have
the information heard and determined in a Youth Court
by a Youth Court Judge; and

“(b) if the child accepts that opportunity and elects to have

the information heard and determined in a Youth Court
by a Youth Court Judge, the Youth Court has the juris-
diction to hear and determine the information and other-
wise deal with the child in accordance with this Act as
if he or she were a young person (but subject to sub-
section (1)(a), (ba), and (c)).”
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‘2

Manner of dealing with purely indictable offences or
where person elects jury trial

tuting “Parts 5 and SA=

Section 274 is amended by repealing subsection (2) and sub-
stituting the following subsections:

The committal proceedings (including the standard committal,

“3)

or committal hearing (if required)) must take place in accord-
ance with Part 5 or 5A of the Summary Proceedings Act 1957,
except that—
“(a) the committal proceedings must take place in a Youth
Court which, for that purpose,—
“(1) has all the powers of a District Court; and
“(ii)) must be presided over by a Youth Court Judge
or, in the absence of a Youth Court Judge, by a
District Court Judge or by 2 or more Justices or
by one or more Community Magistrates; and
“(b) sections 329 and 438 of this Act, and not section 138 of
the Criminal Justice Act 1985, apply in respect of the
committal proceedings.

This section is subject to sections 275 and 276.”

@

12A

The following are consequentially amended by repealing the

items relating to section 274(2)(a) of the Children, Young Per-

sons, and their Families Act 1989:

(a)  the Schedule of the District Courts Amendment Act
1998:

(b)  Schedule 3 of the Summary Proceedings Amendment
Act (No 2) 2008.

Young person may forego right to jury trial and elect to

12B

have proceedings determined by Youth Court
The heading to section 275 is amended by omitting “forego”
and substituting “forgo”.

Young person may plead guilty and elect to be dealt with

by Youth Court
Section 276(1) is amended by omitting “foregoing ” and sub-
stituting “forgoing”.
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12C Provisions applicable where young person charged jointly

“(6)

with person who is not a young person

Section 277 is amended by adding the following subsection:

This section is subject to sections 272A and 274.”

13

New section 280A inserted
The following section is inserted after section 280:

“280A Court may refer case to informant to be dealt with as

“(D

“2)

“Q)

16

child offending care or protection proceeding under Part 2

This section applies to proceedings under this Part in respect

of a child aged 12 or 13 years who is charged with an offence

of the kind specified in section 272(1)(b) or (c) if, at any
stage of the proceedings before an order is made under section

282 or 283, it appears to the Court that—

“(a) the child may be in need of care or protection on the
ground specified in section 14(1)(e); and

“(b) the making of an application for a declaration under
section 67 on that ground in respect of the child and the
offence would serve the public interest better than the
continuation of the proceedings under this Part.

The Court—

“(a) may refer the matter to the informant in the proceedings
to consider whether the makmg of to make an applica-
tion for a declaration under section 67 on that ground
in respect of the child and the offence would serve the
ceedings under this Part_or to deal with the matter in
some other way; and

“(b) must, on making a referral under paragraph (a), ad-
journ the proceedings pending the outcome of that re-
ferral.

If the proceedings are in respect of an information laid against

the child for an offence, and are adjourned under subsection

(2),—

“(a) the Court may, at any time, discharge the information
under section 282; but

“(b) ifnotdischarged earlier, the information is deemed to be
discharged if, and when, an application for a declaration
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“(4)

“©)

“(6)

14

under section 67 on that ground in respect of the child
and the offence first comes before a Family Court Judge.

An informant to whom a matter in respect of a child is referred

under subsection (2) must—

“(a) consider whether the mraktmg of to make an application
for a declaration under section 67 on that ground in re-
spect of the child and offence wotld serve the pubte
unrder thts Part; and; 1f so; make such an appleatron or
to deal with the matter in some other way; and

“(b) give effect to his or her decision under paragraph (a),
and ensure the Youth Court is advised promptly of the
outcome of the referral.

Before referring a matter to the informant in the proceedings

under subsection (2), the Court may—

“(a) direct a youth justice co-ordinator to convene a fam-
ily group conference for the purpose of considering
whether the making of an application for a declaration
under section 67 on that ground in respect of the child
and the offence would serve the public interest better
than the continuation of the proceedings under this
Part (in which case sections 250 to 259 apply to the
conference with all necessary modifications); and

“(b) adjourn the proceedings until the conference has been
held.

Nothing in this section limits or affects the application to a

child, in accordance with section 272(2A), of section 280,

insofar as the child may be in need of care or protection on a

ground other than that specified in section 14(1)(e).”

Court not to make orders unless family group conference

held

Section 281(2) is amended by repealing paragraphs (a) to (d)

and substituting the following paragraphs:

“(a) if a young person appears before the Court on a sum-
mons issued under section 295, exercise any of the
powers conferred on it by section 295(2); or

“(b) if the Court under section 296B cancels a mentoring
programme order, an alcohol or drug rehabilitation pro-

17

10

15

20

25

30

35



Children, Young Persons, and Their
Families (Youth Courts Jurisdiction and

Part 1 cl 14A Orders) Amendment Bill

14A

gramme order, a supervision order, a community work
order, a supervision with activity order, or an intensive
supervision order under section 296D, substitute any
other order in place of that order; or

“(c) 1if the Court under section 316 cancels a supervision
with residence order, substitute any other order in place
of that order,—".

Power of Court to discharge information

)]

Section 282 is amended by repealing subsection (3) and sub-
stituting the following subsections:

If it is satisfied that the charge against the young person is

“4)

proved, the Court may make an order under any of the pro-

visions of paragraphs (e) to (j) of section 283—

“(a) when it discharges the information; or

“(b) atany earlier time after it completes the inquiry referred
to in subsection (1).

The Court must not exercise the power in subsection (3)(b)

15

“283

18

unless section 281(1) is complied with.”

New section 283 substituted
Section 283 is repealed and the following section substituted:

Hierarchy of Court’s responses if charge against young
person proved

A Youth Court before which a charge against a young person
is proved may, subject to sections 284 to 290, make 1 or more
of the following responses (grouped in levels of equal restric-
tiveness, the groups ranging from least restrictive to most re-
strictive):

“Group 1 responses

“(a) discharge the young person from the proceedings with-
out further order or penalty:

“(b) admonish the young person:

“Group 2 responses

“(c) order that the young person come before the Court, if
called upon within 12 months after the order is made, so
that the Court may take further action under this section:
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“(d)

“(e)

“(®

“(2)

“(h)

“()
“G)

impose a fine that could have been imposed by a District
Court if the young person were an adult and had been
convicted of the offence following a summary hearing
in a District Court, and exercise any of the powers con-
ferred on a District Court by sections 81 and 83 of the
Summary Proceedings Act 1957 (other than the power
to impose a period of imprisonment in default of pay-
ment):

order the young person or, in the case of a young person
who is under the age of 16 years, any parent or guardian
of the young person to pay a sum towards the cost of the
prosecution:

order the young person or, in the case of a young person
who is under the age of 16 years, any parent or guardian
of the young person to pay to the person who suffered
the emotional harm or the loss of, or damage to, prop-
erty such sum as it thinks fit by way of reparation if the
Court is satisfied that any person (other than the young
person) suffered, through or by means of the offence,
either or both of the following:

“@{d) emotional harm:

“(@1) loss of, or damage to, property:

order the young person or, in the case of a young person
who is under the age of 16 years, a parent or guardian
of the young person to make restitution in accordance
with section 404 of the Crimes Act 1961:

make an order for the forfeiture of property to the
Crown if the forfeiture of that property would have
been obligatory or could have been ordered under an
enactment applicable to the offence if the young person
were an adult and had been convicted of that offence
by a District Court:

make an order under section 293 A (which relates to dis-
qualification from driving):

make an order that could have been made by a court
other than a Youth Court under section 128 or 129 of
the Sentencing Act 2002 (which relate to confiscation of
motor vehicles) if the young person were an adult and
had been convicted of the offence in a court other than a
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“(ja)

“(ib)

“Go)

“(k)

“(M

“(m)

“(n)

“(0)

Youth Court; and if the Court makes such an order, the
following sections of that Act apply accordingly:

“@i) sections 127 and 130 to 142:

“@i1) section 128 or 129 (as the case may be):

“Group 3 responses

make an order requiring the young person (if he or she
is, or is soon to be, a parent or guardian or other per-
son having the care of a child), or a parent or guardian
or other person having the care of the young person, or
both, to attend, in a manner specified by the Court, and
for a specified period of not more than 6 months, a spe-
cified parenting education programme:

make an order requiring the young person to attend, in a
manner specified by the Court, and for a specified period
of not more than 12 months, a specified mentoring pro-
gramme:

make an order requiring the young person to attend, in a
manner specified by the Court, and for a specified period
of not more than 12 months, a specified alcohol or drug
rehabilitation programme:

“Group 4 responses

make an order placing the young person under the
supervision of the chief executive, or any person or
organisation specified in the order, for a period not
exceeding 6 months:

make a community work order under section 298:

“Group 5 response
make a supervision with activity order under section
307:

“Group 6 response
make a supervision with residence order under section
311:

“Group 7 response

enter a conviction and order that the young person be
brought before a District Court for sentence or decision,
in which case the Sentencing Act 2002 applies accord-
ingly if—
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16

17

“(6)

“(1) theyoung person is of or over the age of 15 years;
or
“(i1) the young person is of or over the age of 14 years
and under the age of 15 years and the charge
proved against him or her is a charge in respect
of a purely indictable offence.
“Compare: 1974 No 72 s 36(1); 1977 No 126 s 10; 1983 No 129 s 8(1)”".

Factors to be taken into account on sentencing
Section 284(1) is amended by adding the following paragraph:

“(i) thecauses underlying the young person’s offending, and
the measures available for addressing those causes, so
far as it is practicable to do so.”

Restrictions on power of Court to make certain orders
under section 283
Section 285 is amended by repealing subsection (6) and sub-
stituting the following subsection:
The Court may make an order under section 283(o) (that the
young person be brought before a District Court for sentence
or decision) despite section 289 if,—
“(a) but for subsection (5)(b) or (c¢), the Court would have
made an order under any of the following:
“(i) section 283(l) (community work order under
section 298):
“@1) section 283(m) (supervision with activity order
under section 307):
“(iil)) section 283(n) (supervision with residence
order under section 311); and
“(b) the Court considers that it would not be appropriate to
make an order under any of paragraphs (a) to (k) of
section 283 as an alternative to such an order; and
“(c) the order is made in respect of a young person—
“(i) who is of or over the age of 15 years; or
“(@i1) who is of or over the age of 14 years and under
the age of 15 years and against whom the charge
proved is a purely indictable offence.”
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19

Person or organisation not to be required to supervise
young person without consent

Section 286 is amended by inserting “, or under section
296D,” after “section 283”.

New section 286A inserted
The following section is inserted after section 286:

“286A Parenting education, mentoring, or alcohol or drug

“(h)

“2)

“G)

20

“288

22

rehabilitation programme order: general requirement

for provider to have first agreed to provide programme

concerned, and making of order subject to conditions

This section applies to an order if it is—

“(a) aparenting education programme order under section
283(ja); or

“(b) a mentoring programme order under section 283(jb);
or

“(c) an alcohol or drug rehabilitation programme order
under section 283(jc).

If the programme to be specified in an order to which this sec-

tion applies is to be provided other than by the chief executive,

that order may be made only if the provider of that programme

has first agreed to provide that programme to the person to be

required by the order to attend that programme.

An order to which this section applies may be made subject to

any conditions the Court thinks fit and specifies in the order.”

New sections 288 to 298 290A substituted
Sections 288 to 290 are repealed and the following sections
substituted:

Order in respect of parent or guardian or other person
having care not to be made without first informing of
proposal to make order and giving opportunity to make
representations
No order may be made under section 283 in respect of a par-
ent or guardian or other person having the care of a young per-
son unless that parent or guardian or other person has been—
“(a) informed by the Court of the proposal to make the order;
and
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“289

“(b)

given an opportunity to make representations to the
Court.

“Compare: 1974 No 72 s 36(5)

Court must impose least restrictive outcome adequate
in circumstances

“(1) A Court making a response or a permitted combination of
responses under section 283 (including, without limitation,
under section 297(a) or (b)) must—

“(a) assess the restrictiveness of that outcome in accordance
with the hierarchy set out in section 283; and

“(b) not impose that outcome unless satisfied that a less re-
strictive outcome would, in the circumstances and hav-
ing regard to the principles in section 208 and factors in
section 284, be clearly inadequate.

“(2) Subsection (1)(a) and (b) also apply to any outcome
imposed by a Court that on an application under section
296B(1)—

“(a) declares that a young person has without reasonable ex-
cuse failed to comply satisfactorily with a requirement
of an order to which section 296B applies; and

“(b) substitutes or otherwise makes under section
296B(3)(a), (b), or (c)—

“(i) any other order under section 283; or

“(ii) an intensive supervision order under section
296D (which for the purposes of subsection
(1)(a) must be treated as if it were a group 5
response under section 283); or

“(iil) any order it is empowered to make under sec-
tion 296C.

“(3) Subsection (1)(a) and (b) also apply to any outcome im-

posed by a Court that on an application under section 316(1)—

“(a)

cancels a supervision with residence order made under

section 311 in respect of a young person who the Court

is satisfied has, at any time while that order is in force,

absconded from the custody of the chief executive; and

23
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“290

“(b) substitutes under section 316(2)(b) any other order
under section 283 that it could have made when the
supervision with residence order was made.

“Compare: 2002 No 9 s 8(g)

Judge must record in writing reasons for supervision with
residence or transfer order

A Judge exercising the jurisdiction of the Court to make an
order under section 283(n) or (o) must when making the
order record in writing his or her reasons for doing so.

“290A Restriction on who may provide residential component

of specified programme or activity

“(1) This section applies to a Court considering whether to impose
under section 307(1)(b) or 311(2) a condition that a young
person undertake a specified programme or activity as a con-
dition of—

“(a) asupervision with activity order under section 307; or
“(b) asupervision with residence order under section 311.

“(2) The Court must not impose the condition unless the residen-
tial component of the specified programme or activity is to be
provided by—

“(a) the chief executive; or
“(b) a body or organisation approved under section 396.

“(3) The residential component of a specified programme or ac-
tivity means any component of the programme or activity that
cannot be undertaken satisfactorily by a young person unless
he or she resides—

“(a) where that component is provided; and
“(b) with, and under the control of, the provider.”

21  New headings and sections 296 to 2961 substituted
Section 296 is repealed and the following headings and sec-
tions are substituted:

“296 Expiry of orders

“(1) This section applies to an order that is—

24

“(a) an order under section 283(c) (to come before the
Court, if called upon within 12 months after the order
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“(b)
“(0)
“(d)
“(e)

“(®
“(2)
“(h)
“(1)

is made, so that the Court may take further action under
section 283); or

a parenting education programme order under section
283(ja); or

a mentoring programme order under section 283(jb);
or

an alcohol or drug rehabilitation programme order
under section 283(jc); or

an order under section 283(k) (placing the young per-
son under the supervision of the chief executive or a
specified person or organisation); or

an order under section 283(l) (a community work
order under section 298); or

an order under section 283(m) (a supervision with ac-
tivity order under section 307); or

an order under section 283(n) (a supervision with resi-
dence order under section 311); or

an intensive supervision order under section 296D.

“(2) Ifitis made after the commencement of this section, and does
not expire sooner, the order expires when the young person in
respect of whom it is made attains the age of 18 years.

“(3) If it is made before the commencement of this section, and
does not expire sooner, the order expires 6 months after the
young person in respect of whom it is made attains the age of
17 years.

“Failure to comply with, and variation and

cancellation of, specified orders

“296A Orders to which sections 296B and 296C apply
“(1) Sections 296B and 296C apply to the following orders:
“(aa) a parenting education programme order under sec-

“(a)
“(b)

“(0)
“(d)

tion 283(ja) requiring the young person in respect of

whom the order is made to attend a specified parenting

education programme:

a mentoring programme order under section 283(jb):
an alcohol or drug rehabilitation programme order
under section 283(jc):

a supervision order under section 283(k):

a community work order under section 298:

25
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“2)

“(e) asupervision with activity order under section 307:
“(f) an intensive supervision order under section 296D.
Section 296C also applies to a parenting education pro-
gramme order under section 283(ja) requiring the parent or
guardian or other person having the care of the young person
in respect of whom the order is made to attend a specified
parenting education programme.

“296B Failure to comply

“(D)

“2)

“G)

26

If the young person has without reasonable excuse failed to

comply satisfactorily with a term, condition, or other require-

ment of an order specified in section 296A(1), an application
for a declaration to that effect may be made by—

“(a) a social worker, if the order is one under section
283(ja), (jb), or (jc); or

“(b) the chief executive or, as the case may be, the person or
organisation specified in the order under whose super-
vision the young person has been placed, if the order is
one under section 283(k), 296D, or 307; or

“(ba) a constable, if the order is one under section 296D and
the failure to comply is with a curfew condition imposed
under section 296G(1); or

“(c) a social worker or the person or organisation super-
vising the order, if the order is one under section 298.

Every application under subsection (1) must be served on the

young person to whom the order relates and on any parent or

guardian or other person having the care of the young person.

If satisfied on an application under subsection (1) that the

young person has without reasonable excuse failed to comply

satisfactorily with a term, condition, or other requirement of

an order to which this section applies, the Court may make a

declaration to that effect and may—

“(a) cancel the order, and in substitution for that order make
any other order under section 283 the Court thinks fit;
or

“(b) make any order the Court is empowered to make under
section 296C as if an application had been made under
that section in relation to that order; or
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“(4)

)

“(c) if the condition concerned is one the young person’s
compliance with which is the subject of judicial moni-
toring in accordance with a direction under section
308A, cancel the order, and in substitution for that
order make an intensive supervision order under sec-
tion 296D.

On or after making or varying under subsection (3)(a) or

(b) a supervision order or supervision with activity order in

respect of a young person, the Court may in accordance with

section 308A(1)(a) direct that the young person’s compli-
ance with 1 or more specified conditions of the order is to be
monitored judicially.

Subsection (3) is subject to section 289(2) (on the Court

imposing the least restrictive outcome that is adequate in the
circumstances).

“296BA Warrant to have young person arrested and brought

‘A

before Court
This section applies if a person has made an application under

‘@

section 296B(1) for a declaration that a young person has
without reasonable excuse failed to comply satisfactorily with
a requirement of an order specified in section 296A(1) (a
breach application).

The person may make, to the Court dealing with the breach

)

application, an application in writing and on oath for a warrant

to arrest, and to bring before that Court, the young person to

whom the breach application relates if the person believes on
reasonable grounds that—

“(a) all reasonable efforts have been made to locate or, as the
case requires, to serve the breach application on, that
young person, but those efforts have failed; or

“(b) the breach application has been served on that young
person, but he or she has failed to appear before that
Court.

The Court dealing with the breach application may, on an ap-

plication under subsection (2), issue a warrant to arrest, and
to bring before that Court, the young person to whom the

breach application relates if satisfied that—
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“(a) all reasonable efforts have been made to locate or, as the
case requires, to serve the breach application on, that
young person, but those efforts have failed; or

“(b) the breach application has been served on that young
person, but he or she has failed to appear before that
Court.

“Compare: 2002 No 9 s 72(3)

“296BB Execution of warrant under section 296BA

M

A warrant under section 296BA may be executed only by a

2

constable.
The warrant must be directed to a constable by name or gen-

E)]

erally to every constable, but in either case may be executed
by any constable.
For the purpose of executing the warrant, the constable execut-

C)]

ing it may at any time enter on to any premises, by force if ne-
cessary, if he or she has reasonable grounds to believe that the
young person against whom it is issued is on those premises.

Sections 445A (person executing warrant to produce evidence

of authority and identity) and 445B (authority to use facsimile
copy of warrant) apply to the warrant.
“Compare: 2000 No 38 s 36(2)—(4); 2002 No 9 s 72(4)

“296C Variation and cancellation

“(D

“2)

28

If an order specified in section 296A(1) or (2) has been

made in respect of a young person_or in respect of a parent

or guardian or other person having the care of a young person,

on an application for the purpose the Court may—

“(a) cancel the order:

“(b) suspend the order for a period specified by the Court:

“(c) suspend a condition of the order for a period specified
by the Court:

“(d) 1impose a further condition of the order:

“(e) wvary a condition of the order.

The application may be made only by 1 or more of the follow-

ing persons or organisations:

“(a) the young person, or any parent or guardian or other
person having the care of the young person:
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“G)

“(4)

“©)

“(b) the provider of the parenting education, mentoring, or
alcohol or drug rehabilitation programme concerned,
or a social worker, if the order is one under section
283(ja), (jb), or (jc):

“(c) the chief executive or, as the case may be, the person or
organisation specified in the order under whose super-
vision the young person has been placed, if the order is
one under section 283(k), 296D, or 307:

“(d) a social worker or the person or organisation super-
vising the order, if the order is one under section 298.

The application must be served on—

“(a) every other person or organisation specified in subsec-
tion (2) who could also have made the application; and

“(b) the barrister or solicitor or youth advocate representing
the young person.

Every person or organisation on whom the application must
be served is entitled to appear and be heard at the hearing of
the application.
If the application is for the suspension or variation of a con-
dition of an order under section 283(k), 296D, or 307, the
chief executive (if the order places the young person under the
supervision of the chief executive), or (in any other case) the
person or organisation specified in the order, may suspend the
condition until the application has been heard and disposed of
by the Court.

“296CA Interim suspension order

M

This section applies if a person has made—

“Q2)

“(a) an application under section 296B(1) for a declar-
ation that a young person has without reasonable excuse
failed to comply satisfactorily with a requirement of an
order specified in section 296A(1) (a breach applica-
tion); or

“(b) an application under section 296C in respect of an
order specified in section 296A(1) or (2) (a variation
or cancellation application).

The Court to which the breach application or, as the case may

be, the variation or cancellation application has been made
may, on the application of a party to the proceedings or the
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)]

youth advocate, or of its own motion, make an interim suspen-
sion order that suspends the operation of the order specified in
section 296A(1) or (2) until the Court disposes of the breach
application or, as the case may be, the variation or cancellation

application.
If the Court makes an interim suspension order under this sec-

tion in respect of an order specified in section 296A(1) or (2),
the Court may also exercise, in respect of the young person,
any power conferred by section 238(1)(a) to (e).

“Intensive supervision orders

“296D Intensive supervision order in response to young

person’s non-compliance with judicially monitored
condition of supervision or supervision with activity order
In the situation specified in section 296B(3)(c), the Court
may make an order placing the young person under the super-
vision of the chief executive or such person or organisation as
may be specified in the order for a period specified in the order
and of not more than 12 months.

“296E Duty of chief executive to provide for supervision under

intensive supervision order

If, under section 296D, a young person is placed under the
supervision of the chief executive, the chief executive must
from time to time appoint a social worker to supervise the
young person on behalf of the chief executive.

“296F Conditions of intensive supervision order

30

An order under section 296D is subject to—
“(a) the conditions specified in section 305 (except para-
graph (b)):
“(b) a condition that the young person must report to the
social worker or person or organisation—
“(i) atleast once each week during the first 3 months
of the order, and at least once each month after
the first 3 months of the order:
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“(i1) as and when the young person is required to do
so at other times by the social worker or person
or a representative of the organisation:

“(c) any additional conditions under section 306 the Court
imposes:

“(d) any additional conditions (imposing a curfew, with or
without electronic monitoring of compliance with that
curfew) the Court imposes under section 296G:

“(e) a condition (if the Court under this paragraph imposes
one) that the young person attend and remain at, for
any weekday, evening, and weekend hours each week
and for any number of months the Court thinks fit, any
specified centre approved by the department, and take
part in any activity required by the person in charge of
the centre:

“(f) acondition (if the Court under this paragraph imposes
one) that the young person undertake any specified pro-
gramme or activity.

“296G Additional conditions imposing curfew with or without

“(D

“(2)

“()

“(4)

electronic monitoring of compliance

On or after making an order under section 296D, the Court
may impose, and make the order also subject to, a condition (a
curfew condition) that the young person must, for a duration
no longer than the duration of the order (the curfew duration),
comply with a curfew requiring the young person to remain,
for 1 or more specified periods of each day (the daily curfew
period), at a specified address (the curfew address).

On imposing, and making an order under section 296D also
subject to, a curfew condition, the Court must specify in that
condition the curfew duration, the daily curfew period, and the
curfew address.

Every daily curfew period specified under subsection (2)
must not be for a period of less than 2 hours, and the daily
curfew periods for any week must not be more than 84 hours.
The young person is not in custody during the daily curfew
period; but—
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during the daily curfew period, the young person must
not, at any time, leave the curfew address except in the
circumstances set out in subsection (5):

during the curfew duration, the young person must
co-operate with the chief executive, and must comply
with any lawful direction (for example, one for the
purpose of implementing an electronic monitoring
condition under subsection (6)) given by the chief
executive for the purpose of implementing the relevant
curfew condition:

the young person must, when required to do so by the
chief executive and for the purpose of implementing
an electronic monitoring condition under subsection
(6), submit to the electronic monitoring of compliance
with the relevant curfew condition, which may require
the young person to be connected to electronic monitor-
ing equipment throughout the period of the order under
section 296D and not just throughout the curfew du-
ration.

A young person may leave the curfew address during the daily
curfew period only—

“(a)
“(b)

“(0)

“(d)

to seek urgent medical or dental treatment; or

to avoid or minimise a serious risk of death or injury to

the young person or any other person; or

with the approval of the chief executive,—

“(1) to seek or engage in employment; or

“(i1) to attend educational, training, or other rehabili-
tative or reintegrative activities or programmes;
or

“(iil) to attend a family group conference or other
process relating to the young person’s offending;
or

“(iv) to carry out any undertaking, or implement a de-
cision, recommendation, or plan, arising from a
family group conference or other process relating
to the young person’s offending; or

with the approval of the chief executive and subject to

any conditions imposed by the chief executive, on hu-

manitarian grounds.
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“(6)

“(7

On or after imposing, and making an order under section
296D also subject to, a curfew condition, the Court may, if sat-
isfied that other conditions of the order are likely to be insuffi-
cient to secure the young person’s compliance with the order,
make the order also subject to a condition that the young per-
son must for a specified period not exceeding 6 months submit
to electronic monitoring of his or her compliance with the cur-
few condition.

A Judge exercising the jurisdiction of the Court to impose an
electronic monitoring condition under subsection (6) must
when imposing the condition record in writing his or her rea-
sons for doing so.

“Compare: 2002 No 9 ss 69B(3)—(5), 69E(1)(a), (1)(e), (2)

“296H Electronic monitoring

“(D

“(2)

“G)

The purposes of an electronic monitoring condition imposed

under section 296G(6) are to—

“(a) deter the young person from breaching the requirement
of the relevant curfew condition that the young person
remain at the curfew address during the daily curfew
period; and

“(b) monitor the young person’s compliance with that re-
quirement.

Information about a young person that is obtained through

electronic monitoring may be used only for the purposes re-

ferred to in subsection (1) and for the following purposes:

“(a) to verify compliance with the requirement of the rele-
vant curfew condition that the young person remain at
the curfew address during the daily curfew period:

“(b) to detect non-compliance with that requirement:

“(c) to provide evidence of non-compliance with that re-
quirement:

“(d) to verify that the young person has not tampered or
otherwise interfered with the ability of the electronic
monitoring equipment to operate effectively and accur-
ately.

Information may be collected during the whole of the period

of the order under section 296D but may be used only if it

was collected for 1 or more of the purposes set out in this
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“(4)
“©)

“(6)

“(7)

section and, except for information collected for the purpose in
subsection (2)(d), was collected during the curfew duration.
Any information obtained by electronic monitoring outside the
curfew duration must be destroyed as soon as practicable.
The chief executive may from time to time, either generally or
particularly, with the agreement of the Commissioner of Po-
lice delegate to that Commissioner all or any of the chief ex-
ecutive’s functions or powers under this Act relating to imple-
mentation of electronic monitoring conditions imposed under
section 296G(6).

Section 41(3), (5), and (7) of the State Sector Act 1988 apply
with all necessary modifications to a delegation under subsec-
tion (5); but nothing in this section limits or affects section 41
of that Act or its application to the functions or powers that
may be delegated under subsection (5).

Functions or powers delegated under subsection (5) must be
regarded as functions or powers of the Commissioner of Police
for the purposes of section 17(1) of the Policing Act 2008.
“Compare: 2002 No 9 s 69F

“296HA Powers to detain and return, and arrest, young person

M

breaching curfew condition
A constable or social worker may (using such reasonable force

‘2

as may be necessary) detain without warrant and return to the
curfew address a young person subject to a curfew condition
under section 296G and found at a place other than the cur-

few address if the constable or social worker believes on rea-

sonable grounds that the young person has failed to comply
with the curfew condition by—
“(a) leaving, or being taken without authority, from the cur-

few address; or
“(b) refusing or neglecting to return to the curfew address.
A constable may (using such reasonable force as may be ne-

34

cessary) arrest without warrant a young person subject to a

curfew condition under section 296G and found at a place

other than the curfew address if the constable believes on rea-

sonable grounds that the young person has failed to comply

with the curfew condition by—
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“(a) leaving, or being taken without authority, from the cur-

few address; or
“(b) refusing or neglecting to return to the curfew address.

A young person to whom this section applies does not, by rea-

son only of an act or omission referred to in subsection (1)

or (2), commit an offence against section 120 of the Crimes

Act 1961.

“2961 Review of intensive supervision order

“(D)

“2)

“G)

After making an order under section 296D, the Court—

“(a) must fix promptly dates (which must be not later than
3 months after the date on which the order is made, and
at least once every 3 months after that date, but before
the order expires) for review of the plan that was pre-
pared in respect of the order in accordance with section
335 (the plan); and

“(b) may direct who is to review the plan (and if it does not
make a direction, the person who prepared the plan is
deemed to have been directed to review it under this
paragraph); and

“(c) may, at any time, and either on its own initiative or
on the application of a party to the proceedings or a
barrister or solicitor or youth advocate representing the
young person, amend a direction made or deemed to be
made under paragraph (b), or revoke it and substitute
another direction.

On or before each of the dates fixed under subsection (1)(a),

the person who is directed to review the plan must review the

plan and furnish to the Court—

“(a) areport setting out the results of the review; and

“(b) arevised plan in respect of the young person.

The report furnished to the Court under subsection (2)

must—

“(a) state which of the objectives set out in the plan have
been achieved and which of those objectives are yet to
be achieved:

“(b) state, in respect of those objectives that are yet to be
achieved, what action is required to achieve those ob-
jectives:

35

10

15

20

25

30

35



Children, Young Persons, and Their
Families (Youth Courts Jurisdiction and
Orders) Amendment Bill

Part 1 ¢l 22
“(c)
“(d)
“(4)

22

recommend, in respect of any order made by the Court
under this Part in relation to the young person to whom
the plan relates, whether that order should continue
in force, or be varied, suspended, or discharged, and
whether any condition of that order should be continued
in force, or be varied, suspended, or discharged, and
the reasons for those recommendations:

state, in respect of those persons who were required to
be given a copy of the plan pursuant to section 191 (as
applied by section 339), whether each of those persons
agrees with the recommendations contained in the re-
port.

The Court must consider a report furnished to it pursuant to
subsection (2) and the accompanying revised plan, and, after
giving such persons (if any) as it thinks fit an opportunity to
be heard, may do either or both of the following things:

“(a)

“(b)

exercise, in relation to the order (if it remains in force),
any of the powers set out in section 296C as if an
application had been made in relation to the order under
that section:

if the Court considers that the report furnished under
subsection (2), or the revised plan, or both, are_to be
inadequate, direct the person who prepared the report to
furnish to the Court a further report, or a further revised
plan, or both, with or without mdreatmg_ensuring that

the direction to that person indicates any specific matter

that it requires to be dealt with in that report or plan.”

New headings and sections 297A and 297B inserted
The following headings and sections are inserted after sec-
tion 297:

“Parenting education programme orders

“297A Written statements of terms, and how Court may
respond to failures to comply

If an order under section 283(ja) is made 1 respeet of re-
quiring a young person who is, or is soon to be, a parent or
guardian or other person having the care of a child_to attend

a parenting education programme, a written statement of the

“(D)
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“2)

“G)

“(4)

“©)

terms of the order must be supplied to that young person in
accordance with section 340.
If an order under section 283(ja) is made m respeet of requir-
ing a parent or guardian or other person having the care of the
a young person_to attend a parenting education programme,
the Court must as soon as is reasonably practicable cause to
be supplied to the parent or guardian or other person a written
statement specifying—
“(a) the terms and conditions of the order:
“(b) possible consequences of a failure to comply with the
order:
“(c) provisions for variation of the order:
“(d) rights of appeal against the order.
Subsection (4) applies if the Court is at any time satisfied in
the light of a report under section 320 or of other information
available to it that a person 1 respect of whom_required to
attend a parenting education programme by an order under
section 283(ja) 1s mrade has failed to comply with the order.
The Court may direct a care and protection co-ordinator to
convene a family group conference under Part 2 for the pur-
pose of considering matters relating to the care or protection of
every child or young person affected by tire order totirer than
any young person i respect of whom the order was madey
in the care of the person required by the order under sec-
tion 283(ja) to attend the parenting education programme.
The care and protection co-ordinator must comply with, and
Part 2 applies with all necessary modifications to a conference
convened in accordance with, a direction under subsection

(4).

“Alcohol or drug rehabilitation
programme orders

“297B Nature of programmes, who may consent to medical

“(D

treatment, and related custody orders

Programme, for the purposes of section 283(jc) and this

section, means a programme that is or includes all or any of the

following (whether residential or non-residential in nature):

“(a) psychiatric, psychological, or similar counselling or
therapy:
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“(4)

“©)

“(6)

38

“(b) amedical, psychiatric, psychological, social, therapeu-
tic, rehabilitative, or reintegrative programme with a fo-
cus on alcohol or drug issues.

No young person may receive or undergo any medical, psy-
chiatric, or psychological examination or treatment that forms
part of a programme that the young person is required by an
order under section 283(jc) to attend unless consent to the
young person’s receiving or undergoing the examination or
treatment has been given by or on behalf of the young per-
son.

The consent required by subsection (2) may be given, in the

case of a young person of or over the age of 16 years, by that

young person and, in any other case,—

“(a) Dby a parent or guardian (not being the chief executive)
of the young person; or

“(b) if'there is no such parent or guardian in New Zealand or
no such parent or guardian can be found with reasonable
diligence or is capable of giving consent, by a person
in New Zealand who has been acting in the place of a
parent; or

“(c) if there is no person in New Zealand who has been so
acting, or if no such person can be found with reason-
able diligence or is capable of giving consent, by a Dis-
trict Court Judge or the chief executive.

This subsection applies if the Court is satisfied that a pro-
gramme that a young person is required by an order under sec-
tion 283(jc) to attend is unable to be provided to the young
person while he or she lives with the parents or guardians or
other persons having the care of the young person.
If subsection (4) applies, the Court may, to enable the pro-
gramme referred to in subsection (4) to be provided to the
young person, make an order placing the young person in the
custody of the chief executive, an iwi social service, a cultural
social service, or the director of a child and family support ser-
vice.

The Court must not make an order under subsection (5) plac-

ing a young person in the custody of a person (other than the

chief executive) or organisation unless that person or organ-
isation consents to the making of the order.
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24

25

“307
6‘( 1)

“2)

A custody order under subsection (5) has the same effect
as if the young person had been placed in the custody of the
relevant person or organisation under an order under section
101, except that section 365 (which would empower the chief
executive to place the young person in a residence established
under section 364) does not apply to the young person.”

Community work order
Section 298(1) is amended by omitting *“, with the consent of
the young person,”.

Sections 299 to 301 repealed
Sections 299 to 301 are repealed.

New section 307 substituted
Section 307 is repealed and the following section substituted:

Supervision with activity order

If a charge against a young person is proved before a Youth

Court, the Court may make an order placing the young person

under the supervision of the chief executive, or of any person

or organisation specified in the order, for a period not exceed-
ing 6 months, and (subject to section 290A) imposing either
or both of the following conditions:

“(a) that the young person attend and remain at, for any
weekday, evening, and weekend hours each week and
for any number of months the Court thinks fit, any spe-
cified centre approved by the department, and take part
in any activity required by the person in charge of the
centre:

“(b) that the young person undertake any specified pro-
gramme or activity.

If the Court makes an order under subsection (1) in respect

of a young person, it may at the same time or before that order

expires make an order under section 283(k)—

“(a) placing that young person under the supervision of the
chief executive or such person or organisation as is spe-
cified in the order for such period (not exceeding 6
months) as the Court may specify; and
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“(b) that must come into force on the expiry of the order
made under subsection (1).
This subsection applies if the Court is satisfied that a pro-
gramme or activity that a young person is required by a condi-
tion of an order under subsection (1) to take part in or under-
take is unable to be provided to the young person while he or
she lives with the parents or guardians or other persons having
the care of the young person.
If subsection (3) applies, the Court may, to enable the pro-
gramme or activity referred to in subsection (3) to be pro-
vided to the young person, make an order placing the young
person in the custody of the chief executive, an iwi social ser-
vice, a cultural social service, or the director of a child and
family support service.
The Court must not make an order under subsection (4) plac-
ing a young person in the custody of a person (other than the
chief executive) or organisation unless that person consents to
the making of the order.
A custody order under subsection (4) has the same effect
as if the young person had been placed in the custody of the
relevant person or organisation under an order under section
101, except that section 365 (which would empower the chief
executive to place the young person in a residence established
under section 364) does not apply to the young person.”

New sections 308A to 308C inserted
The following sections are inserted after section 308:

“308A Judicial monitoring of compliance with conditions of

“(D)

40

supervision or supervision with activity order

The Court may direct that a young person’s compliance with

1 or more specified conditions of a supervision or supervision

with activity order made in respect of a young person is to be

monitored judicially at the times specified in the direction (or
at any other replacement monitoring times the Court specifies)
if—

“(a) the order is one made or varied by the Court after declar-
ing under section 296B(3) that the young person has
without reasonable excuse failed to comply satisfactor-
ily with a term, condition, or other requirement of a
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“2)

“G)

supervision or supervision with activity order made in
respect of the young person; or

“(b) the order is one made by the Court under section 283
after a charge against the young person in respect of
an offence is proved before the Court and the young
person has previously been the subject of an order under
section 283 made in respect of another offence and
that previous order is, or is an order more restrictive
than, a supervision order under section 283(k); or

“(c) the young person has previously been convicted of an
offence in a District Court or the High Court and, as a
result of the conviction, sentenced by a District Court

or by the High Court to—
“(1) a community-based sentence (as defined in sec-

tion 4(1) of the Sentencing Act 2002); or
“(i1) asentence of home detention imposed under sec-
tion 80A of the Sentencing Act 2002; or

“(ii1) a sentence of imprisonment (as so defined).

The times specified in a direction under subsection (1) (and

any replacement monitoring times the Court specifies) must

require monitoring of the young person’s compliance with the

conditions specified in the direction—

“(a) atatime not later than 3 months after the date on which
the direction was given; and

“(b) atleast once every 3 months after that time.

The young person must be—

“(a) given or supplied the terms of the direction by a written
statement under section 340; and

“(b) given reasonable written notice of any replacement
times the Court specifies.

“308B Effect of judicial monitoring direction

“(D

A direction under section 308A requires the young person to

whom it relates to appear before the Court at the times spe-

cified in the direction (or at any replacement times the Court

specifies) so that the Court may—

“(a) monitor the young person’s compliance with the condi-
tions that are the subject of the direction; and
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“2)

“G)

“(b) review the young person’s progress in achieving the
goals of the plan prepared under section 335 in respect
of the order the conditions of which are the subject of
the direction.

The Court may, at any time during the duration of a direc-

tion under section 308A, direct, on the application of a social

worker or constable, that the young person in respect of whom

the direction under section 308A was given be issued with a

summons, in a form prescribed by rules of Court, to appear

before the Court.

If a young person does not appear in answer to a summons

that has been served under this section, a Youth Court Judge

or District Court Judge may direct that a warrant to arrest that
young person and bring that young person before the Court be
issued.

“308C Progress reports

“(D)

“2)

“G)

“(4)

4

If the Court has given a direction under section 308A in re-
spect of a young person and in respect of specified conditions
of an order, a social worker must prepare and furnish to the
Court a written progress report on the young person’s compli-
ance with those conditions.

The written progress report must be furnished to the Court

before the young person’s compliance with those conditions

is monitored judicially for the first time.

The progress report—

“(a) must contain information on the young person’s com-
pliance with those conditions and on his or her progress
in achieving the goals of the plan prepared under sec-
tion 335 in respect of the order the conditions of which
are the subject of the direction; and

“(b) may contain any other information that the social
worker considers relevant to the judicial monitoring of
the young person’s compliance with those conditions.

The social worker must prepare and furnish to the Court fur-

ther progress reports at specified intervals of not less than 3

months if directed to do so by the Court.

“Compare: 2002 No 9 s 80ZJ”.
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28

“311
“(1)

“2)

Sections 309 and 310 repealed
Sections 309 and 310 are repealed.

New section 311 substituted

Section 311 is repealed and the following section substituted:

Supervision with residence order

If a charge against a young person is proved before a Youth

Court, the Court may make an order placing the young person

in the custody of the chief executive for a period of not less

than 3 months and not more than 6 months.

If a Youth Court makes an order under subsection (1) in

respect of a young person, the order may (subject to sec-

tion 290A) be made subject to the condition that the young

person undertake any specified programme or activity.; amd

the Court must—

“ay adjourn the proceedmgs to a date before two thirds of
clapsed and on whieh 1t witt constder carly retease; and

“Gy mrakeanorderunder section 2833 placmyg that young
a pertod of not tess than ¢ months and not more than
12 months:

“(2A) If a Youth Court makes an order under subsection (1) in

“G)

“(4)

respect of a young person, the Court must—

“(a) adjourn the proceedings to a date before two-thirds of
the period of the order under subsection (1) will have
elapsed and on which it will consider early release; and

“(b) make an order under section 283(k) placing that young
person under the supervision of the chief executive for
a period of not less than 6 months and not more than
12 months.

The order required by subsection (2A)(b) must be made

either at the same time as the order made under subsection

(1) or after that time but before the earlier of the following:

“(a) the expiry of the order made under subsection (1):

“(b) the date on which the young person is released from the
custody of the chief executive under section 314.

The order required by subsection (2A)(b) must come into

force on the earlier of the expiry specified in subsection
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(3)(a) and the date specified in subsection (3)(b), and may

be made subject to all or any of the following conditions

(which, if imposed by the Court, apply in addition to the

conditions required by section 305 and to any conditions the

Court imposes under section 306):

“(a) that the young person attend and remain at, for any
weekday, evening, and weekend hours each week and
for any number of months the Court thinks fit, any spe-
cified centre approved by the department, and take part
in any activity required by the person in charge of the
centre:

“(b) that the young person undertake any specified pro-
gramme or activity:

“(c) that the young person reside at an address specified by
the Court.”

Effect of supervision with residence order

29
“314

“(D)

44

Section 312(3) is amended by omitting “under this Act” in
each place where it appears.

New section 314 substituted
Section 314 is repealed and the following section substituted:

Court must in certain cases release young person from
custody before expiry of supervision with residence order
The Court must release a young person from the custody of the
chief executive pursuant to an order under section 311 if the
young person has been in that custody for at least two-thirds
of the period of that order (as fixed under section 311(1))
and the Court is satisfied that during the period that the young
person has been in that custody—
“(a) the young person has neither absconded nor committed
any further offences; and
“(b) either the young person’s behaviour and compliance
with any obligations placed on the young person by
the plan prepared under section 335 in respect of the
order have been satisfactory or any misbehaviour and
non-compliance of the young person have been minor;
and
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“(2)

29A

“(c) the young person has complied satisfactorily with any
condition of the order that the young person undertake
any specified programme or activity.

The chief executive must, as soon as practicable before the

expiry of two-thirds of the period of that order, prepare for, and

furnish to, the Court a report addressing the matters specified

in subsection (1)(a) to (c).”

Court may cancel supervision with residence order if

iG]

young person absconds
Section 316 is amended by adding the following subsection:

Subsection (2) is subject to section 289(3) (on the Court im-

30

posing the least restrictive outcome that is adequate in the cir-

cumstances).”

New heading and section 319A inserted
The following heading and section are inserted after sec-
tion 319:

“Review of orders for periods of at least
8 months

“319A Orders must be reviewed

“(D

“2)

This section applies to an order only if the order is—

“(a) a mentoring programme order under section 283(jb)
requiring the young person to attend in a specified man-
ner for a period of at least 8 months a specified mentor-
ing programme; or

“(b) an alcohol or drug rehabilitation programme order
under section 283(jc) requiring the young person to
attend in a specified manner for a period of at least
8 months a specified alcohol or drug rehabilitation
programme; or

“(c) asupervision order under section 311(2) that accom-
panies a supervision with residence order and places the
young person under the supervision of the chief execu-
tive for a period of at least 8 months.

After making an order to which this section applies, the

Court—

“(a) must fix promptly a date (which must be not later than
6 months after the order comes into force, and before
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“(c)
“(3)

“(4)

46

it expires) for review of the plan that was prepared in
respect of the order in accordance with section 335 (the
plan); and

may direct who is to review the plan (and if it does not
make a direction, the person who prepared the plan is
deemed to have been directed to review it under this
paragraph); and

may, at any time, and either on its own initiative or
on the application of a party to the proceedings or a
barrister or solicitor or youth advocate representing the
young person, amend a direction made or deemed to be
made under paragraph (b), or revoke it and substitute
another direction.

On or before the date fixed under subsection (2)(a), the per-
son who is directed to review the plan must review the plan
and furnish to the Court—

“(a)
“(b)

a report setting out the results of the review; and
a revised plan in respect of the young person.

The report furnished to the Court under subsection (3)
must—

“(a)

“(b)

“(©)

“(d)

state which of the objectives set out in the plan have
been achieved and which of those objectives are yet to
be achieved:

state, in respect of those objectives that are yet to be
achieved, what action is required to achieve those ob-
jectives:

recommend, in respect of any order made by the Court
under this Part in relation to the young person to whom
the plan relates, whether that order should continue
in force, or be varied, suspended, or discharged, and
whether any condition of that order should be continued
in force, or be varied, suspended, or discharged, and
the reasons for those recommendations:

state, in respect of those persons who were required to
be given a copy of the plan pursuant to section 191 (as
applied by section 339), whether each of those persons
agrees with the recommendations contained in the re-
port.
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(1)

The Court must consider a report furnished to it pursuant to

subsection (3) and the accompanying revised plan, and, after

giving such persons (if any) as it thinks fit an opportunity to be
heard, the Court may do either or both of the following things:

“(a) exercise, in relation to the order (if it remains in force),
any of the powers set out in section 296C as if an
application had been made in relation to the order under
that section:

“(b) if the Court considers that the report furnished under
subsection (3), or the revised plan, or both, are to be
inadequate, direct the person who prepared the report to
furnish to the Court a further report, or a further revised
plan, or both, with or without mdteatimg_ensuring that
the direction to that person indicates any specific matter
that it requires to be dealt with in that report or plan.”

Report to be made to Court on effectiveness of certain
orders

Section 320 is amended by inserting the following subsection
after subsection (1):

“(1A) If the Court makes a parenting education programme order

2)
3)
“(4)

under section 283(ja), a mentoring programme order under
section 283(jb), or an alcohol or drug rehabilitation pro-
gramme order under section 283(jc), the person or organ-
isation providing the programme specified in the order must,
on the expiry of the order, furnish to the Court a report in writ-
ing.”

Section 320(2) is amended by inserting “section 296D or”

after “section 283(k) or”.

Section 320 is amended by repealing subsection (4) and sub-

stituting the following subsection:

Every report required by this section to be furnished to the

Court in relation to an order must contain—

“(a) an assessment of the effectiveness of the order:

“(b) an assessment of the response to the order of the young
person or, if the order is a parenting education pro-
gramme order made under section 283(ja), of—

“(i) theresponses to the order of the person in respect
of whom the order was made; and
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33

34

48

“(@i1) if it is reasonably practicable to ascertain them,
the responses to the order of every child or young
person affected by the order (other than any
young person in respect of whom the order was
made):

if the order is a parenting education programme order
made under section 283(ja) and the person in respect
of whom the order was made appears to have failed to
comply with it, a recommendation whether the Court
under section 297A(4) should direct a care and protec-
tion co-ordinator to convene a family group conference
under Part 2 for the purpose of considering matters re-
lating to the care or protection of every child or young
person affected by the order (other than any young per-
son in respect of whom the order was made):

any other information the person who is required to fur-

nish the report considers relevant.”

Report by social worker
Section 334(2) is amended—

(a)
(b)

by inserting “paragraph (ja) or paragraph (jb) or
paragraph (jc)” after “make an order under”; and

by inserting “, or under section 296D,” after “section
283”.

Report to be accompanied by plan
Section 335(1) is amended—

(2)

(b)

by inserting “paragraph (ja) or paragraph (jb) or
paragraph (jc)” after “any order proposed to be made
under”; and

by inserting “, or under section 296D, after “section
2837,

Privilege for reports
Section 338 is amended by inserting “section 308C or sec-
tion 319A or” before “section 333”.
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35
(D

)

36
“340

“(D

“2)

Access to reports and plans under this Part of this Act
Section 339(a) is amended by inserting “section 308C or
section 319A or” before “section 333”.

Section 339(b) is amended by inserting “section 319A or”
before “section 335”.

New section 340 substituted
Section 340 is repealed and the following section substituted:

Written statement of terms of certain orders to be given
to young person

After making an order under paragraph (ja), (jb), (jc), (k), (1),
(m), (n), or (o) of section 283 or under section 296D, the
Court must, before the young person leaves the Court, cause a
written statement to be supplied to the young person to whom
the order relates, and to the barrister or solicitor or youth ad-
vocate representing the young person, specifying—

“(a)

“(b)

“(©)
“(d)

“(e)

“(M
“(2)

the terms and conditions of the order (for example, in
the case of an intensive supervision order under sec-
tion 296D, any additional curfew and electronic moni-
toring conditions under section 296G):

if the young person’s compliance with any of the condi-
tions of the order is to be monitored judicially in accord-
ance with a direction under section 308A, the terms of
that direction:

in the case of an order under section 283(n) or (o), the
reasons for the making of that order:

in the case of an intensive supervision order under sec-
tion 296D that is subject to additional curfew and elec-
tronic monitoring conditions under section 296G, the
reasons for the imposition of that additional electronic
monitoring condition:

possible consequences of a failure to comply with the
order:

provisions for variation of the order:

rights of appeal against the order or the finding on which
the order was based.

However, subsection (1) applies to an order made under sec-
tion 283(ja) only if that order is made in respect of, and re-
quires attendance at a parenting education programme by, a
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young person who is, or is soon to be, a parent or guardian or
other person having the care of a child.

The Court may for the purposes of subsection (1) direct that
the young person must remain at the Court for a period, not
exceeding 1 hour, that may be necessary to enable the state-
ment to be supplied to the young person.

If it is not practicable to supply a written statement to the
young person before the young person leaves the Court, the
statement must be supplied to the young person, and to the
barrister or solicitor or youth advocate representing that young
person, as soon as practicable.

“Compare: 1985 No 120 s 58”.

Appeals from decisions of Youth Court by young person
Section 351 is amended by inserting the following subsection
after subsection (1):

“(1A) For the purposes of subsection (1), an order made by the Court

38

(1)

50

based on that finding includes, without limitation, an order
varying, or made in substitution for, an earlier order made by
the Court based on that finding.”

Appeal by parents or guardians or other persons having

care of young person

Section 352 is amended by inserting the following paragraphs

after paragraph (a):

“(ab) an order made under section 297B(5) placing that
young person in the custody of the chief executive,
an iwi social service, a cultural social service, or the
director of a child and family support service to enable
the provision to that young person of a programme
that that young person is required by an order under
section 283(jc) to attend:

“(ac) anorder made under section 307(4) placing that young
person in the custody of the chief executive, an iwi so-
cial service, a cultural social service, or the director of a
child and family support service to enable the provision
to that young person of a programme or activity that
that young person is required by a condition of an order
under section 307(1) to take part in or undertake:

10

15

20

25

30

35



Children, Young Persons, and Their
Families (Youth Courts Jurisdiction and
Orders) Amendment Bill Part 1 cl 39A

)

39

“G)

“4)

“(ad) an intensive supervision order made under section
296D in respect of that young person:”.

Section 352 is amended by adding the following paragraph:

“(e) an order made under section 283(ja) requiring that
parent or guardian or other person having the care of
that young person to attend a parenting education pro-
gramme.”

Chief executive may place children and young persons

in residences

Section 365 is amended by adding the following subsections:

The chief executive must consider all reasonably practicable

less restrictive alternative placements that may be available

and appropriate for the child before exercising the power con-

ferred by subsection (1) mr respeet of to place in a youth justice

residence (as defined in subsection (4)) a child—

“(a) aged 12 or 13 years; and

“(b) charged with an offence of the kind specified in section
272(1)(b) or (c); and

“(c) inrespect of whom there is in force an order under sec-
tion 238(1)(d) or 283(n).

Youth justice residence in subsection (3) means a residence

)

established and maintained under section 364 for purposes that
are or include remand, the provision of custody under super-
vision with residence orders made under section 283(n), or
both.

This section is subject to section 312 (which requires the

39A

Court’s approval for the placement in a residence, and for the
transfer between residences, of a young person placed in the
chief executive’s custody by an order under section 311).”

Closing of residences and transfer of residents

‘2

Section 366 is amended by adding the following subsection as

subsection (2):

This section is subject to section 312 (which requires the

Court’s approval for the placement in a residence, and for the
transfer between residences, of a young person placed in the
chief executive’s custody by an order under section 311).”
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5

10

15

20

25

30

35



Children, Young Persons, and Their
Families (Youth Courts Jurisdiction and

Part 1 ¢l 39B Orders) Amendment Bill

39B

Person executing warrant to produce evidence of

39C

authority and identity
Section 445A is consequentially amended by inserting “or
section 296BA” after “or section 205(2)(b)”.

Authority to use facsimile copy of warrant

39D

Section 445B is consequentially amended by inserting
“296BA,” after “205(2)(b),”.

Regulations

40

Section 447 is amended by inserting the following paragraph

after paragraph (ac):

“(ad) regulating the administration, management, and control
of the residential component (within the meaning of
section 290A) of a specified programme or activity:”.

New heading and section 456A inserted
The following heading and section are inserted after sec-
tion 456:

“2009 Amendment Act

“456A Purpose and application

“(D)

52

The purpose of Part 1 of the Children, Young Persons, and

Their Families (Youth Courts Jurisdiction and Orders)

Amendment Act 2009 is to amend this Act to—

“(a) enable proceedings to be commenced under the Sum-
mary Proceedings Act 1957 against—

“(i) a child aged 12 or 13 years who is alleged to
have committed an offence (other than murder or
manslaughter) for which the maximum penalty
available is or includes imprisonment for life or
for at least 14 years; or

“(i1) a child aged 12 or 13 years who is alleged to
have committed an offence (other than murder or
manslaughter) for which the maximum penalty
available is or includes imprisonment for at least
10 years but less than 14 years and who has prevt=
ousty commmitted an offence (other than murder or
marstaughter) for whreh the maxmmom pemalty
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avattabte 1s or includes imprisonment for at feast
16 years_is a previous offender; and
“(b) require to be brought before a Youth Court to be dealt
with in accordance with the principal Act, and provide
certain protections for, a child of that kind against whom
proceedings under the Summary Proceedings Act 1957
have been commenced for an offence of that kind; and
“(c) strengthen and expand the orders available to a Youth
Court sentencing or otherwise dealing with a child or
young person against whom a charge is proved before
a Youth Court, including by ensuring that measures for
dealing with offending address the causes underlying
the offending.

“(1A) A child aged 12 or 13 years is a previous offender for the

“2)

purposes of subsection (1)(a)(ii) if, in accordance with sec-

tion 272(1A) or (1B) (as substituted by section 10(2) of

the Children, Young Persons, and Their Families (Youth

Courts Jurisdiction and Orders) Amendment Act 2009),

he or she has been—

“(a) proved before a Family Court to have committed an
offence for which the maximum penalty available is or
includes imprisonment for life or for at least 10 years;
or

“(b) convicted by the High Court of murder or manslaughter;
or

“(c) convicted by a District Court or the High Court, as a re-
sult of an election of jury trial made in a Youth Court, of
1 or more offences (other than murder or manslaughter)
for which the maximum penalty available is or includes
imprisonment for life or for at least 14 years; or

“(d) proved before a Youth Court to have committed 1 or
more offences (other than murder or manslaughter) for
which the maximum penalty available is or includes im-
prisonment for life or for at least 14 years.

The amendments made by a provision of that Part apply

only—

“(a) in respect of an offence committed or alleged to have
been committed after the commencement of that provi-
sion; and
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(D
(2)

“(b) in accordance with subsection (3) in respect of an of-
fence committed or alleged to have been committed be-
fore the commencement of that provision.

If the child or young person gives consent to its doing so, the

Court may make an order, or exercise or perform any other

authority, power, or function, under an amendment made by

a provision of that Part in respect of an offence committed or

alleged to have been committed before the commencement of

that provision.

A reference in subsection (2) or (3) to an offence committed

or alleged to have been committed includes a reference to each

of the child’s 1 or more earlier offences referred to in section
272(1A)a)(b) or (1B)(a),_(b), or (c) if—

“(a) the offence is one of the kind specified in section
272(1)(c) and one committed or alleged to have been
committed by a child aged 12 or 13 years; and

“(b) proceedings under the Summary Proceedings Act 1957
against the child for the offence have been or are to be
commenced in accordance with section 272(1)(c).”

Part 2
Amendments to other enactments
Amendments to Criminal Investigations (Bodily Samples)
Act 1995

This section amends the Criminal Investigations (Bodily Sam-
ples) Act 1995.

Section 8 is amended by repealing subsection (1A) and substi-
tuting the following subsection:

“(1A) However, a suspect may, in relation to an indictable offence,

54

consent to the taking of a buccal sample as a result of a Part 2A
request if the suspect is a child, or was a child, at the time the
offence is alleged to have been committed, and cannot lawfully
be prosecuted in relation to the offence because it is not an
offence of any of the following kinds:

“(a) the offence of murder or manslaughter:

“(b) an indictable offence (other than murder or manslaugh-

ter)—
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“(©)

“(1) thatis alleged to have been committed when the
suspect was aged 12 or 13 years; and

“(@i) for which the maximum penalty available is or
includes imprisonment for life or for at least 14
years:

an indictable offence (other than murder or manslaugh-

ter)—

“(i) thatis alleged to have been committed when the
suspect was aged 12 or 13 years, and was for the
purposes of section 272(1)(c) of the Children,
Young Persons, and Their Families Act 1989 a
previous offender under section 272(1A) or
(1B) of that Act; and

“(@i) for which the maximum penalty available is or
includes imprisonment for at least 10 years but
less than 14 years.”

(3) Section 18(1) is amended by repealing paragraph (b) and sub-
stituting the following paragraph:

“(b)

the suspect may lawfully be prosecuted for that offence

(being, in the case of a suspect who is a child or was

a child at the time the offence is alleged to have been

committed,—

“(i) the offence of murder or manslaughter; or

“(il) an offence (other than murder or manslaugh-
ter)—

“(A) that is alleged to have been committed
when the suspect was aged 12 or 13 years;
and

“(B) for which the maximum penalty available
is or includes imprisonment for life or for
at least 14 years; or

“(i11) an offence (other than murder or manslaugh-
ter)—

“(A) that is alleged to have been committed
when the suspect was aged 12 or 13 years,
and was for the purposes of section
272(1)(c) of the Children, Young Persons,
and Their Families Act 1989 a previous
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offender under section 272(1A) or (1B)
of that Act; and

“(B) for which the maximum penalty available
is or includes imprisonment for at least
10 years but less than 14 years); and”.

Section 23(1) is amended by repealing paragraph (b) and sub-
stituting the following paragraph:

“(b) the respondent may lawfully be prosecuted for that of-
fence (being, in the case of a suspect who is a child or
was a child at the time the offence is alleged to have
been committed,—

“(i) the offence of murder or manslaughter; or
“(i1) an offence (other than murder or manslaugh-
ter)—
“(A) that is alleged to have been committed
when the respondent was aged 12 or 13
years; and
“(B) for which the maximum penalty available
is or includes imprisonment for life or for
at least 14 years; or
“(iii) an offence (other than murder or manslaugh-
ter)—
“(A) that is alleged to have been committed
when the respondent was aged 12 or 13
years, and was for the purposes of section
272(1)(c) of the Children, Young Persons,
and Their Families Act 1989 a previous of-
fender under section 272(1A) or (1B) of
that Act; and
“(B) for which the maximum penalty available
is or includes imprisonment for at least 10
years but less than 14 years); and”.

Section 24C is amended by repealing subsection (2) and sub-

stituting the following subsection:

Every reference in this Part to an indictable offence for which

a suspect who is or was a child at the time the offence was

committed may not be lawfully prosecuted is a reference to an

indictable offence other than—

“(a) the offence of murder or manslaughter; or
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(1)
2)

“(b) an offence (other than murder or manslaughter)—

“(1) thatis alleged to have been committed when the
suspect was aged 12 or 13 years; and

“(@i) for which the maximum penalty available is or
includes imprisonment for life or for at least 14
years; or

“(c) an offence (other than murder or manslaughter)—

“(i) thatis alleged to have been committed when the
suspect was aged 12 or 13 years, and was for the
purposes of section 272(1)(c) of the Children,
Young Persons, and Their Families Act 1989 a
previous offender under section 272(1A) or
(1B) of that Act; and

“(@i) for which the maximum penalty available is or
includes imprisonment for at least 10 years but
less than 14 years.”

Amendment to Criminal Justice Act 1985
This section amends the Criminal Justice Act 1985.

Section 142A is amended by inserting the following subsec-
tions after subsection (1):

“(1A) However, a child who is serving a sentence of imprisonment

imposed before or after the commencement of this subsection
may be detained under that sentence after that commencement
only in any such residence.

“(1B) Subsection (1A) overrides subsection (1) and the Correc-

tions Act 2004.”

Amrendnrent to Summary Proceedings Anremrdment Act
o 2) 2608 consequential on anrenrdnrent to section
2742y (a)y of principal Aet (committal proceedings in
Youth €Courtsy

Act (No 2) 2608

Part + of Schedute 3 15 amended by omittmg “Part 52 m cach
ptace where 1t appears m the first item amendmg sccton
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