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Facts
On 6 December 2005, RSM 

Production Corporation (“RSM”), an 

independent oil and gas exploration 

company, and Gaz du Cameroun SA 

(“GdC”), a Cameroonian company, 

entered into a Joint Operating 

Agreement (“JOA”) regarding the 

Logbaba hydrocarbons block, under 

which GdC was designated as 

operator. The JOA is governed by 

Texas law and contains an arbitration 

agreement providing for ICC 

arbitration seated in Houston, Texas.

Subsequently, on 12 June 

2017, the parties entered into a 

Participation Agreement (“PA”) with 

the national oil and gas company of 

Cameroon, Société Nationale des 

Hydrocarbures. The PA is subject to 

the laws of Cameroon and provides, 

at Article 16, that any dispute 

arising out of it should be settled 
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by arbitration in accordance with 

the Convention on the Settlement 

of Investment Disputes between 

States and Nationals of Other States 

(“ICSID”), failing which for whatever 

reason, the UNCITRAL Arbitration 

Rules would apply.

On 10 October 2018, RSM 

commenced an ICC arbitration 

under the JOA, claiming 

expenditure due from GdC for the 

wells being drilled in the Logbaba 

hydrocarbons block. These claims 

then became the subject of a 

separate arbitration commenced by 

RSM in February 2020 pursuant to 

the PA, under UNCITRAL Arbitration 

Rules. A settlement agreement 

was concluded on 27 September 

2021 (“SA”), where the parties 

agreed to dismiss the claims in the 

UNCITRAL arbitration, under the PA, 

provided that the dismissal would 

have no effect on the ongoing ICC 

arbitration.

The SA is governed by the 

laws of England and Wales and 

provides that “the dispute resolution 

provisions of Article 16 of the [PA] 

shall apply to all disputes arising out 

of the [SA], provided, however, that 

the parties agree that disputes shall 

be submitted under the UNCITRAL 

Arbitration Rules and provided 

further that the parties agree that 

any dispute under this [SA] may be 

consolidated with any dispute that 

arises under the JOA and/or the 

[PA] in a single arbitration under 

the UNCITRAL Arbitration Rules (or, 

where applicable, the ICSID)”.

On 7 August 2023, GdC’s lawyers 

sent a letter to RSM claiming 

US$ 48,855,450 under the JOA, 

contending that since RSM did 

not consent to the remedial works 

(which were the subject of the 

UNCITRAL arbitration), pursuant to 

an express clause in the JOA, RSM 

was liable to pay 700% of RSM’s 

Participating Interest share in the 

operation. Upon RSM’s refusal to 

pay this amount, GdC commenced 

substantive proceedings in the 

Cameroon courts.

RSM contended that the 

Cameroonian proceedings were in 

breach of the arbitration agreement 

in the SA and applied to the High 

Court of England and Wales for 

an anti-suit injunction which was 

granted at a hearing without notice 

on 4 October 2023 before Pelling 

HHJ. The return date for the anti-

suit injunction was 2 November 

2023, during which hearing the 

Court decided to continue the anti-

suit injunction.

Issues
At the hearing, GdC resisted 

the continuation of the anti-suit 

injunction on four grounds:

1.	 The dispute RSM sought to enjoin 

was not a dispute governed by 

an English-seated arbitration 

agreement, or at least RSM 

could not show a high degree of 

probability that it is;

2.	 there was no breach of 

any arbitration agreement 

because GdC had merely 

sought and obtained interim 

relief in Cameroon in support 

of anticipated arbitration 

proceedings, and that it is 

established that seeking such 

interim relief does not breach an 

agreement to arbitrate;

3.	 the English Court has no 

jurisdiction over GdC; and

4.	 there was a failure to make a 

fair presentation at the without 

notice hearing.

Decision
In his judgment, Butler J focused on 

each of GdC’s grounds of resistance 

in turn.

As to the first ground, Butler J 

considered the wording of the 

arbitration agreement. The judge 

held that the provision from the 

SA’s dispute resolution clause is 

not simply one which provides 

that arbitrations commenced 

under the JOA and under the SA 

can be consolidated. The clause 

states that it is the disputes which 

may be consolidated in a single 

arbitration. Furthermore, if there 

were an arbitration under the JOA 

(ICC Rules) and also under the 

SA (UNCITRAL or ICSID Rules) 

consolidation of the arbitrations 

could not reliably be assured. 

Instead, the proper construction of 

the clause allows a party to refer to 

arbitration any dispute which arises 

under the JOA, where a dispute also 

arises under the SA. In effect a ‘one 

stop shop’.

Further, the language of the 

provision is that the dispute 

under the JOA or the PA ‘may’ be 

consolidated with a dispute under 

the SA in a single arbitration. This 

provides for an option to invoke 

the clause and have a consolidated 

dispute in a single arbitration. 

Such option could be exercised 

by the commencement of such 

an arbitration, or by requiring the 

other party to submit the dispute 

to such an arbitration by making 

an unequivocal request to that 

effect and/or by applying for a 

corresponding stay of any relevant 

proceedings.

Therefore, the arbitration provision 

in the SA was binding on GdC and 
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applicable to its substantive claims 

made before the Cameroonian 

courts.

In relation to the second ground, 

Butler J also disagreed with GdC’s 

claim that the Cameroonian 

proceedings were not a breach of 

any arbitration proceedings since 

they were intended solely to provide 

security for a claim to be pursued 

in ICC arbitration. Notably, GdC 

had not initiated any arbitration 

proceedings, and there was no 

evidence to suggest it was seeking 

security for a claim intended for 

arbitration.

GdC’s jurisdictional argument, the 

third ground, the issue was whether 

GdC had been properly served – 

such as to invoke the jurisdiction 

of the English courts. In the SA the 

parties had agreed that “any claim 

form, notice or other document 

upon GdC for the purpose of any 

proceedings or disputes begun in 

England and/or Wales shall be duly 

served upon it if delivered to its” 

parent company’s stated address. 

As such, in dismissing GdC’s 

arguments, Butler J found that this 

is a contractually agreed method 

of service within CPR r. 6.11. The 

Arbitration Claim Form was served 

in accordance with that agreement 

on the parent company’s address in 

England. In any event, and although 

it is unnecessary to consider in 

detail because of the applicability 

of CPR r. 6.11, RSM was entitled to 

serve GdC out of the jurisdiction 

without permission, by reason of 

CPR r. 62.5(2A), as the seat of the 

arbitration pursuant to the SA ‘is or 

will be in England’.

Finally, with respect to the fourth 

ground, Butler J held there was no 

merit in GdC’s argument concerning 

lack of full and frank presentation. It 

was not incumbent on RSM at the 

hearing without notice to inform the 

judge that, under one interpretation, 

the order could prevent GdC from 

commencing an ICC arbitration. 

The judge was of the view that this 

argument was put forward as an 

afterthought and that GdC should 

have promptly sought clarification in 

the first hearing, which it did not.

As such, Butler J ordered the 

continuation of the anti-suit 

injunction and the discontinuance 

of the substantive Cameroonian 

proceedings.

Comment
This case highlights a few interesting 

points:

1.	 The English courts remain 

committed to enforcing 

arbitration agreements and 

restraining parties from pursuing 

parallel litigation in breach of 

such agreements.

2.	 Whilst it may remain open 

(depending upon the exact 

wording of the dispute 

resolution clause and arbitration 

rules chosen), for a party to 

seek interim relief from a 

national court (i) it must be 

a genuine attempt to seek 

interim relief rather than a 
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substantive final remedy and 

(ii) the nature of interim relief 

is that a party should follow 

up with commencing arbitral 

proceedings.

3.	 In oil and gas transactions it is 

common for the underlying 

production sharing contract, 

licence or concession (“PSC”) 

granted by the government 

(or national oil company) to 

the relevant oil companies to 

be governed by local law. It 

may also be subject to ICSID 

arbitration (or an alternative).

4.	 As between the oil companies 

in a joint venture to explore 

for, develop and produce 

hydrocarbons under a PSC, 

such joint venture relationship 

(as between each other) will 

usually be structured as an 

unincorporated joint venture 

through a joint operating 

agreement (or ‘JOA’). These 

usually follow industry specific 

model forms, which are 

published by the Association of 

International Energy Negotiators, 

Offshore Energies UK and other 

industry bodies.

5.	 JOAs are usually governed by 

English law, Singapore law, or the 

laws of one of the United States’ 

jurisdictions. In turn, in respect of 

JOAs for operations outside the 
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US or UK, it is also more usual to 

incorporate a dispute resolution 

clause that provides for ICC, LCIA 

or SIAC arbitration, seated in one 

of the main arbitral seats.

6.	 Where a dispute arises under the 

PSC, on one hand, and the JOA, 

on the other, there is a potential 

for parallel proceedings. That 

said, this will usually be rare due 

to the different obligations under 

the respective documents.

7.	 As a result, if any document has 

the potential to create a dispute 

that ‘straddles’ the JOA and PSC, 

careful consideration should 

be given as to the appropriate 

consolidation provisions. 

That is particularly the case 

with a settlement agreement. 

In this case, the ‘optional’ 

consolidation provision was 

found to have fulfilled its 

commercial purpose.

Parties engaged in international 

transactions should be aware of 

and consider jurisdictional issues 

that may arise from inconsistent 

arbitration agreements, and how 

that inconsistency is best managed. 

Additionally, this case demonstrates 

the power of anti-suit injunctions 

to protect a party’s rights under an 

arbitration agreement – and along 

with it the value of those arbitration 

agreements.
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