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COURT CONSIDERS

WHETHER MOA DEPOSIT
GLAIMABLE AS DEBT OR
IN DAMAGES

King Crude Carriers SA & others -v-
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Court considers whether MOA
deposit claimable as debt or in
damages

Itis not particularly common for

a dispute arising out of the 2012
version of the Norwegian Saleform
(NSF 2012) to reach the English
Court. Therefore, the Court’s findings
in this case on issues arising out of
four ship sale contracts based on

the NSF 2012 form provide useful
guidance, particularly on whether the

Sellers could claim the deposits in
debt or only in damages. The Court
concluded that the deposits were in
principle recoverable as damages.

Debt or damages?

The distinction is an important

one in terms of recoverability. In
simple terms, a claim in debt can

be brought where a specific sum
becomes due and payable under the
contract but remains outstanding.
The claimant can sue for the full
amount and does not have to prove
its loss.

A claim in damages is brought
where one party has failed to
perform a primary obligation under
the contract (eg non-delivery) and

the innocent party sues for any
losses it has suffered as a result

of the breach. The claimant must
prove its losses arising out of the
breach and the amount of damages
it recovers will be dependent on
satisfying requirements which can
be difficult (and costly) to prove,

eg foreseeability, remoteness and
mitigation of loss. Under English
law, damages are compensatory
(not punitive) and the innocent party
must be put in the financial position
it would have been in but for the
breach. If there has been a breach
of contract, but the innocent party
cannot sufficiently demonstrate
any, or any significant, loss, it may
recover nothing or very little.
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The background facts

This was a case of four concurrent
tanker sales, all concluded on
(amended) NSF 2012 terms.

Clause 2 of the relevant
Memoranda of Agreement (MOAS)
provided that the three-day deadline
for payment of the deposit would
start running after

“(ii) the Deposit Holder has
confirmed in writing to the
Parties that the account
has been fully opened and
ready to receive funds. ... The
Parties shall provide to the
Deposit Holder all necessary
documentation to open and
maintain the account without
delay”.
An additional clause 21 in the MOAs
provided that:
‘liin the event that Buyers,
acting reasonably in good
faith, are unable to enter into
Management agreements
with the Vessel's Managers by
the time of Sellers tendering
NOR, then the Parties shall
cooperate and make best
endeavours to find a solution
so that the Buyers are not in
default and the Vessel can
be delivered as promptly as
possible.”
In breach of contract, the Buyers
did not provide the necessary KYC
documents to the Deposit Holder
and, as a result, the escrow account
could not be opened and no deposit
was paid. The Sellers terminated
the MOAs and commenced four
arbitrations (one under each MOA),
where they also brought a claim
for the deposit in each case. By
the time of the termination of the
MOAs, despite best endeavours and

good faith on the Buyers' part, it had
not been possible to conclude any
management agreements.

There was no unanimity between
the tribunals. Three of the four
tribunals (by a majority) found for
the Sellers on the basis of what they
thought was a general principle of
English law that where: (a) a party is
in breach of contract and; (b) as a
result of that breach, a pre-condition
to the accrual of a debt due to the
other party is left unsatisfied, then
the relevant pre-condition is deemed
to be either waived or satisfied.
Therefore, the deposits were
claimable as debts. Alternatively, the
majority found that the Sellers could
claim in damages for breach of
contract. The Buyers appealed these
awards.

The fourth tribunal (again by a
majority) found for the Buyers on
the basis that it construed Clause 21
in the relevant MOA as relieving the
Buyers from any obligations under
Clause 2 unless the Buyers had
already entered into a management
agreement, or a different mutually
acceptable solution had been found
within the meaning of Clause 21.
The Sellers appealed this conclusion.

The Commercial Court
decision

In summary, the Court's key findings
were as follows:

Buyers' appeal

1. On a review of the authorities
(the key authority being a
Scottish case in 1881, MacKay
-v- Dick), the Court’s view was
that there was no established
and general principle of deemed
waiver/satisfaction. The Court
did however acknowledge that

the state of English law on this
point was far from clear and
could benefit from a higher
court decision. In the meantime,
there were other legal avenues
(eg implied term of cooperation,
waiver, contractual construction)
to prevent a party from deriving
a benefit from its own wrong,
depending on the context.

On the parties’ amended
wording of Clause 2 of the NSF
2012 form, a claim in debt would
not arise until the escrow agent
had confirmed that the escrow
account had been opened and
was ready to receive funds. As
that had not occurred in this
case, the Sellers were confined
to a claim in damages and had
to meet all the evidential hurdles
that followed such a claim.

The Court found that the
Deposit Holder's confirmation
that the escrow account

had been opened was a true
condition precedent to the
accrual of the Buyers’ obligation
to pay the deposit and the
Sellers’ corresponding right

to sue for it as a debt. In the
absence of such confirmation,
the three banking days would
not start running.

However, there was serious
irregularity on the part of the
tribunals because they had failed
to deal with the Buyers' pleaded
case on damages, namely

that it was not inevitable that
the deposits would have been
released to the Sellers because
the MOAs would inevitably have
come to an end in any event

as a result of the Sellers’ own
breach of their obligation to
co-operate under Clause 21.
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The awards were, therefore,
remitted back to the tribunals
for reconsideration of this issue.

Sellers’ appeal
The Court disagreed with the
majority tribunal’s reading of Clause
21 (which it decided must have
been based on an implied term) and
decided that it did not relieve the
Buyers from paying the deposits.
The majority tribunal had in
essence found that delivery of the
vessel had become impossible
because it had not proved possible
to conclude a management
agreement, therefore the deposit
would never have been released to
the Sellers even if it had been paid.
However, the Court thought
that it was not necessary or
obvious to imply such a term (and
anything short of necessity or
obviousness will not suffice): any
‘impossibility’ might have been
temporary, in which case payment
of the deposit was not pointless.
As long as there was any possibility

that a management agreement
could be concluded or alternative
solution found, then it would make
commercial sense for the deposit
to be paid and all other pre-delivery
obligations complied with so that
delivery could take place as soon as
possible thereafter. There was also
no prejudice to the Buyers in paying
the deposit. If delivery could not
ultimately take place, they would get
their deposit back.

The award was, therefore,
remitted back to the tribunal for
reconsideration.

Comment

The deposit is a guarantee of due
performance. Pursuant to clause

13 of NSF 2012, as unamended,
where the buyer fails to pay the
deposit, the seller can cancel the
agreement and claim compensation
for its losses. Where the purchase
price is not paid, the seller can
cancel the agreement and forfeit
the deposit plus any accrued
interest (but cannot claim additional
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compensation).

However, amendments to the
standard form wording (as in this
case) can affect directly or indirectly
when and on what terms obligations
accrue (such as when the deposit
becomes payable and on what
terms it can be forfeited).

Parties negotiating the terms of a
MOA should consider carefully what
they are agreeing to and express
in clear words what they intend. If
they fail to do so, they may find that
arguments based on implied terms
are of no assistance (if implied terms
have not been expressly excluded
altogether, as is the case with clause
18 of the NSF 2012).

The dispute also demonstrates
that different tribunals dealing
with similar or identical issues
may legitimately come to different
conclusions. Those looking for
uniform outcomes in related
disputes may consider whether
it would be sensible to appoint
identical tribunals.
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