ARTICLE

SV e
)\ FREEHILLS

English High Court finds that

assignment of arbitration clause
by operation of law prohibited by
anti-assignment clause

Written by CRAIG TEVENDALE and CHARLIE MORGAN

The English High Court has
concluded that an anti-assignment
clause can prevent the assignment
of an arbitration clause to an insurer
pursuing subrogation rights by
operation of law.

The decision in Dassault Aviation
SA v Mitsui Sumitomo Insurance
Co Ltd [2022] EWHC 3287 (Comm)
concluded that the relevant test
for whether an assignment is in
breach of an anti-assignment clause
depends on whether the purported
assignment by law is the result of
voluntary decisions of the assigning
party.

In this case, the assignor acted
voluntarily in bringing about the
assignment by operation of law,
resulting in a breach of the anti-

assignment clause. Consequently,
the insurer could not establish
jurisdiction for the arbitral tribunal to
hear the subrogated claim.

While the judgment was specific
to the construction of the clause
in the case, it has significant
ramifications for arbitration
practitioners and the insurance
industry. We note that permission to
appeal has been granted.

Background
The case concerned an English
law contract to sell aircraft from
Dassault to Mitsui Bussan Aerospace
Co Ltd ("MBA"), with both an anti-
assignment clause and an arbitration
clause.

Without notice to Dassault, MBA

entered into a separate contract of
insurance with Mitsui Sumitomo
Insurance Co Ltd ("MSI") to insure
against delayed delivery to MBA's
end customer. Delivery was delayed
resulting in an insured event.
Japanese statute provided for an
automatic subrogation of any claim
arising from the insured event
upon the payment of the insurance
proceeds from MSI to MBA. MSI
subsequently filed a Request for
Arbitration against Dassault.

When considering its own
jurisdiction, the arbitral tribunal
found in favour of MSI, holding that
the anti-assignment clause was
not breached by an assignment by
operation of law. The dissenting
arbitrator found the operation of law
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to arise from voluntary acts of MBA
(i.e. by entering into the insurance
policy) and thus inconsistent with

the anti-assignment clause. Dassault

brought a jurisdictional challenge
under s67 of the English Arbitration
Act.

Decision

The High Court concluded that: (i) a
purported assignment of contractual

rights in breach of contract is void;
(ii) there is no blanket rule that an

anti-assignment clause cannot apply

to assignments by operation of law;
(iii) the question is essentially one of
construction of the anti-assignment
clause itself; and (iv) where there
is a clear textual construction — as
was considered to be the case here
— this generally takes precedence
over commercial purpose or public
policy.

Cockerill J took a broader
approach when assessing the

assignment in question, by looking
beyond just the immediate cause
of the assignment (such as whether
it was by operation of law or not),
and instead examined the level
of voluntariness displayed by the
assignor. The judge acknowledged
that there was some uncertainty
regarding the required level of
voluntariness, but determined that
in this case, the threshold was met
by MBA voluntarily entering into the
insurance contract, which ultimately
led to the possibility of Japanese-
law subrogation (i.e. the assignment
by operation of law). This approach
was deemed the general rule in
English law and consistent with the
specific clause at issue in this case.
The judge also considered
MSI's argument that if this had
been an English law subrogation,
then the anti-assignment clause
may not have been applicable, as
subrogation under English law is

generally not seen as requiring a
transfer or assignment. The judge
accepted this potential divergence
but did not consider it necessary to
decide what the outcome would
have been in that scenario. Cockerill
J did however suggest that in
certain cases, such as those with
significant commercial or security
concerns, even if the subrogation
does not involve a legal transfer, the
parties’ intentions and public policy
may weigh more heavily against the
assignability of the claim, including
an arbitration clause, to a third party.

However, the assignment by
operation of law in this case was
prohibited by the anti-assignment
clause and therefore the arbitral
Tribunal possessed no jurisdiction to
decide the dispute. The tribunal’s
arbitration award on jurisdiction
(which was dealt with as a
preliminary issue) was to be varied
accordingly.
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Comment (whether voluntary or not). take care in assessing how the
The endorsement of the The impact of this decision on mechanisms in their contract will
‘voluntariness' test for anti- subrogation under English law is enable those rights to take effect.
assignment clauses in the context of uncertain, as the judge did not Similarly, parties (such as insurers
arbitration is significant, and parties fully address the effects of anti- or indemnifying parties) who are
should be encouraged to review assignment clauses on subrogation looking to rely on subrogation
their anti-assignment provisions under English law. However, parties rights need to assess how any anti-
to explicitly include or exclude who anticipate subrogating rights assignment provisions might impact
assignments by operation of law (including to insurers) should upon such subrogation.
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