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K Shanmugam, which was given on 9 April 2012 
in pursuance of the International (Amendment) 
Bill 2011. Although this does not appear to have 
been relied upon by the parties or referenced 
in the judgment of CVG v CVH, it nevertheless 
renders support to the purposive interpretation 
of section 2(1) read with section 27(1) of the IAA. 
In his speech, the Minister clearly stated that one 
of the purposes of the 2012 amendment was to 
recognize emergency arbitrators. By virtue of the 
amendment to the IAA, section 27 was made 
to include interim measures made by an arbitral 
tribunal under section 12 (1)(c) to (i), whereas 
section 2(1) was amended to include emergency 
arbitrator in the definition of ‘arbitral tribunal’.

The court then held that the requirement under 

step three is met as the interpretation of the term 
‘arbitral award’ in section 27(1) of the IAA to 
include emergency arbitrators is consistent with 
the legislative purpose of the statute.

Key takeaway
CVG v CVH confirms that the Singapore Courts 
will enforce emergency awards made in a foreign 
seated arbitration. This is a welcome decision, 
particularly given the lack of consensus in other 
jurisdictions. For example, in jurisdictions like India 
and the United States, there is still some uncertain-
ty as regards to the enforceability of emergency 
awards made in foreign seated arbitration.
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The separability principle 
explained

As the Court of Appeal in DHL v Gemini noted, the 
separability principle is an important concept for 
arbitration lawyers, although it may be questioned 
how many business people who include an 
arbitration clause in their contracts are aware that 
it exists.1 The separability principle is provided for 
in statute, in Art 16 of Schedule One of the Arbitration 
Act 1996 (NZ) and section 7 of the UK Act.

The separability principle means that the invalidity 
or rescission of the main contract does not 
necessarily entail the invalidity or rescission of the 
arbitration agreement. The arbitration agreement 
is a distinct agreement and can be void or 
voidable only on grounds which relate directly to 
the arbitration agreement.2 This means the arbitral 
tribunal might be ‘open for business’ even if the 
principal contract is not concluded.

Section 7 of the Arbitration Act 1996 (UK) was the 
mainstay of Gemini’s argument in both Courts. It 
holds:

Separability of arbitration agreement

Unless otherwise agreed by the parties, 

1  DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd [2022] EWCA Civ 1555 at [43].
2  Fiona Trust & Holding Corp v Privalov [2007] UKHL 40, [2007] 4 All ER 951 at [17] per Hoffmann LJ. This pas-
sage was cited with approval in Carr v Gallaway Cook Allan [2014] NZSC 75, [2014] 1 NZLR 792 at [43]. See further 
Sir D Willams & A Kawharu Williams and Kawharu on Arbitration (2nd ed LexisNexis, Wellington 2017) at 4.11. 
3  At [1].
4  At [1].

an arbitration agreement which forms 
or was intended to form part of another 
agreement (whether or not in writing) shall 
not be regarded as invalid, nonexistent or 
ineffective because that other agreement 
is invalid, or did not come into existence or 
has become ineffective, and it shall for that 
purpose be treated as a distinct agreement.

The background facts: DHL v 
Gemini

The background to the case is straightforward.
DHL and Gemini were charterparties who reached 
a simple agreement subject shipper/ receiver’s 
approval,3 (a condition precedent involving 
the approval of two third parties), for a putative 
journey from Australia to China in September 2020. 

The agreement had an arbitration clause in it, for 
an arbitration to be heard in London with English 
law to apply. The arbitration agreement conferred 
jurisdiction on a sole arbitrator to determine 
whether a charterparty existed.4 The ‘subject’ 
was never lifted and neither a contract nor an 
arbitration agreement were ever concluded. 
Gemini referred the matter to an arbitral tribunal 

Separability and arbitral tribunals being 
‘open for business’?

In DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd [2022] EWCA Civ 1555 
(DHL v Gemini), the Court of Appeal of England and Wales dealt with the separability prin-

ciple. The principle deals with the existence of an arbitration agreement in an invalid or 
rescinded contract.
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which met in the absence of DHL (as it so 
happened).5 The arbitrator awarded Gemini 
damages of USD 283,416.21 for repudiatory 
breach by DHL and made orders for payment of 
costs.

DHL applied to the High Court under section 67 
of the Arbitration Act 1996 (UK) on the basis the 
arbitrator lacked substantive jurisdiction, seeking 
to set aside the award. In the alternative, DHL 
appealed under section 69 on a point of law, 
submitting the subject clause was not qualified by 
other contract terms.

The High Court: condition 
precedent not lifted, neither 
contract nor arbitration 
agreement were concluded
Justice Jacobs decided the High Court matter in 
March 2022 (DHL Project & Chartering Ltd v Gemini 
Ocean Shipping Co. Ltd [2022] EWHC 181 (Comm)) 
on the basis (as a rehearing under section 67):

• The principal contract was subject to shipper/ 
receiver’s approval: which was found at the 
start of the agreement and affected the full 
bundle of rights and obligations under the 
agreement.

• Importantly, the ‘subject’ clause was 
unqualified by other terms in the same 
contract.6

• The ‘subject’ created a precondition to the 
contract,7 which was never lifted.

• The section 67 argument turned on whether a 
binding arbitration agreement was reached, 
not whether a binding charterparty contract 
was concluded.

5  At [24].
6  This followed Nautica Marine Ltd v Trafigura Trading LLC (The “Leonidas”) [2020] EWHC 1986 (Comm) as to 
the nature and effect of a ‘subject’ of this type.
7  At [65]; this followed Hyundai Merchant Marine Company Limited v Americas Bulk Transport Limited (The 
“Pacific Champ”) [2013] EWHC 470 (Comm), [2013] 2 Lloyd’s Rep 320, in holding that a “subject” of this type created a 
precondition to the conclusion of a binding arbitration.
8  DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd [2022] EWHC Civ 181 at [93]; and unlike in 
Heli-Flight New Zealand Ltd v Massey University HC Auckland Civ-2005-404-4855 per Harrison J, where he held an 
agreement to arbitrate survived termination of contract.
9  At [33].
10  At [80].

• No contract (and here no arbitration 
agreement on the facts) had been formed. 

• The arbitrator who awarded damages to 
Gemini did not have substantive jurisdiction. 

• The arbitrator’s award was set aside: Gemini 
could not rely on the doctrine of separability of 
arbitration clauses.

Gemini had argued the ‘subject’ clause was a 
condition subsequent and that permission for its 
fulfillment could not be unreasonably withheld. 
The section 69 issue was not dealt with, as the 
section 67 issue carried the day. The arbitration 
agreement was here not a mini agreement 
which is in some way divorced from the “main” 
agreement.8

Gemini sought to appeal the High Court decision 
and Justice Jacobs granted leave to appeal, as 
the consideration of section 67 of the UK Act was 
a matter of public importance. 

The Court of Appeal: the 
separability principle was not 
persuasive in DHL v Gemini 

In the Court of Appeal, DHL supported the 
reasoning of Justice Jacobs in the High Court.9

On 24 November 2022, the Court of Appeal issued 
its decision, which effectively confirmed the 
lower court decision. For the unanimous Court of 
Appeal, Lord Justice Males wrote regarding the 
‘subject’ term that:10

…Commercial parties would reasonably 
expect such a “subject” to apply to 
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the whole proposed contract and not 
to everything apart from the proposed 
arbitration clause.

The Court clarified that an arbitration agreement 
is a contract like any other,11 and the primary issue 
is whether a contract has been formed in the first 
place;12 that is, it was a contract formation case,13 
not a contractual validity case. The Court agreed 
with DHL’s submission that if there is no binding 
arbitration agreement, there is nothing to which 
the separability principle can apply.14

The separability principle gave no comfort here 
to Gemini, as the principal contract was never 
formed and on the facts of the case no valid 
arbitration clause existed:15

One-stop shopping is all very well, but if the 
parties have not entered into an arbitration 
agreement, the shop is not open for business 
in the first place.

This result would not affect the general ability to 

11  At [75].
12  At [57], [75] and [80].
13	 	At	[66]–[67]	and	[72],	citing	BCY v BCZ [2016] SGHC 249,	[2016]	2	Lloyd’s	Rep	583;	the	BCY	case	is	what	Males	LJ	
described	in	DHL v Gemini as	the	“clearest”	non-application	of	the	separability	principle.
14  At [57].
15  At [75].
16	 	At	[28]	and	[29];	and	DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd	[2022]	EWHC	Civ	181	at	
[126].
17  Such as using New Zealand Dispute Resolution Centre’s model clauses.

hold ad hoc arbitrations as to whether a binding 
contract had been formed, without prejudice to 
other rights. 

Conclusion 

The arbitration agreement is the foundation of 
the arbitrator’s authority to decide anything. 
DHL v Gemini was a case on the formation of the 
contract: it was never formed. That is distinct from 
the validity of the contract where an arbitration 
clause is present and effective and is not directly 
impeached.

The arbitration agreement and proposed 
charterparty stood or fell together in this case.16

The facts of the case and the terms of the 
contract are crucial, as ever. Specific drafting is a 
must,17 as is the factual matrix of the negotiations 
as to whether the condition precedent (if 
unfulfilled) will prevent an arbitration agreement 
from being effective and prevent the arbitral 
tribunal from being open for business.
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3 for the price of 1
English Commercial Court issues guidance on: (i) what constitutes an “award” (ii) whether 
a cross-claim under a difference ontract can fall within an arbitrator’s jurisdiction, and (iii) 

the circumstances in which the Court will order compliance with a Peremptory Order

By Craig Tevendale and Liz Kantor 

In the case of RQP v ZYX, the English Court has 
issued a jam-packed judgment on three important 
issues. In dismissing RQP’s three applications, Mr 
Justice Butcher has provided guidance on the 
circumstances in which (i) an arbitrator’s decision 
will constitute an “award” which is capable of 
being challenged under the English Arbitration 
Act (the Act); (ii) a cross-claim arising out of a 
separate contract falls within the scope of an 
arbitration clause and (iii) the Court will enforce a 
peremptory order under s42 of the Act.

Background

ZYX commenced a London-seated LCIA 
arbitration against RQP concerning various issues 
under a License Agreement. A complicated 
procedure ensued, centering around two main 
issues: “jurisdictional issues” and “security issues”.

Jurisdictional issues

In its Response to the Request for Arbitration, 
RQP raised certain jurisdictional issues regarding 
whether some of the claims fell within the scope of 
the arbitration clause. In response, ZYX also made 
an objection to a cross-claim brought by RQP 
whereby it sought to set off sums owing from ZYX 
to RQP under a different agreement (the Second 
Consultancy Agreement) against any sums it 
owed to ZYX in this dispute.

In March 2021 during what he called a “Mid-
Stream Case Management Conference” 
(MSCMC), the Sole Arbitrator gave some oral 
“comments” on RQP’s jurisdictional objections. He 
subsequently sent an email to the parties stating 

that “Because of the many intertwined issues, 
I made a point not to decide on jurisdictional 
objections at this stage and restricted myself to 
comment, and to a statement that the issues of 
jurisdiction will be dealt with as the arbitration 
continues“. In the same email, he also confirmed 
his oral comments in writing “for the sake of good 
order“.

In late March 2021, RQP issued a claim under s67 
of the English Arbitration Act (the Act) to set aside 
what it referred to as the “Arbitrator’s Award on 
Jurisdiction”.

Security issues

Separately but also in March 2021, ZYX made 
an application for security on the basis that 
RQP had been dissipating assets. In granting the 
application, the Sole Arbitrator ordered RQP to (i) 
issue a bank guarantee in favour of ZYX or make 
a deposit in the sum of over USD 10M as security 
for any future award issued in favour of ZYX and 
(ii) provide security for a future costs award in the 
sum of USD 250,000. RQP subsequently stated that 
it would not be able to make payment of the cash 
deposits or obtain the bank guarantees.

ZYX then sought a peremptory order under s41(5) 
of the Act to the effect that RQP should issue a 
bank guarantee or provide a deposit as security 
for a future award, as ordered by the Arbitrator.

The Arbitrator granted the order (the Peremptory 
Order).

However, in the meantime, RQP contended 
that it had learned of conduct on the part of 
ZYX which it said constituted a breach of the 
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