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Transparency 
International: New 
Zealand’s Perception is its 
Reality
By Maria Cole

Once again, New Zealand has been ranked first equal with 
Denmark as having the least corrupt public sector in the world. 
Transparency International has just released its 2020 Corruption 
Perceptions Index (CPI) and New Zealand ranked equal No.1 out 
of 180 countries and territories with an overall score of 88/100. The 
average score was 43/100 and two-thirds of the countries scored 
below 50/100. 

In the Asia Pacific region, New Zealand was the cleanest followed 
by Singapore (85/100), Australia (77/100) and Hong Kong (77/100), 
with the region having an average score of 45/100.

The impact of corruption on the global health response to 
COVID-19 featured front and centre in the report and New 
Zealand’s response to the pandemic was highly praised. A 
concern was expressed over the impact that the response had on 
transparency, noting the difficulties for both parliament and the 
media to perform their usual roles of holding the government to 
account and publicising its actions. However, the report says with a 
score of 88, New Zealand scores top marks on the CPI and that the 
country’s response was lauded for its effectiveness. 

The report states that the CPI paints a grim picture of the state of 
corruption worldwide and makes four recommendations which it 
says are essential for countries to implement to fight the impacts of 
COVID-19 and curb corruption. They are:

1. Strengthen oversight institutions: The COVID-19 response 
exposed vulnerabilities of weak oversight and inadequate 
transparency. To ensure resources reach those most in need 
and are not subject to theft by the corrupt, anti-corruption 
authorities and oversight institutions must have sufficient funds, 
resources, and independence to perform their duties.

2. Ensure open and transparent contracting: Many governments 
have drastically relaxed procurement processes. These rushed 
and opaque procedures provide ample opportunity for 
corruption and the diversion of public resources. Contracting 
processes must remain open and transparent to combat 
wrongdoing, identify conflicts of interest and ensure fair pricing.

3. Defend democracy, promote civic space: The COVID-19 crisis 
exacerbated democratic decline, with some governments 
exploiting the pandemic to suspend parliaments, renounce 
public accountability mechanisms, and incite violence against 

The new Rules include provisions regarding remote 
hearings (including the use of hybrid hearings), 
tribunal consultation on cybersecurity and data 
protection, document production and the use 
of translation. Documents that are produced in 
response to a Request to Produce do not need to 
be translated, but documents that are submitted 
to the tribunal do need to be translated into 
the language of the arbitration. The new Rules 
also include provision for second round witness 
statements and expert reports where new factual 
developments occur that could not have been 
addressed in a previous witness statement/report, 
and the exclusion of illegally obtained evidence.

UNCITRAL Working Group III 
issues report on 39th session 
UNCITRAL’s Working Group III, which is considering 
reform of investor-state dispute settlement (ISDS), 
has released its report on the 39th session, which 
was held in Vienna in October last year. The 
working group focused on possible reform of 
dispute prevention, mitigation and mediation; 
treaty interpretation by State parties; security for 
costs and frivolous claims; multiple proceedings 
and counterclaims; and a multilateral instrument 
on ISDS reform. An agreed work and resourcing 
plan will be presented for approval at the next 
session, and if accepted, will be presented 
to UNCITRAL as the working group’s plan. The 
working group also released the latest draft 
of its working papers on the “Selection and 
Appointment of ISDS tribunal members” and 
“Appellate mechanism and enforcement issues.” 
The working group is due to meet again in 
Vienna in February with provision being made for 
members who are unable to attend in person due 
to COVID-19 related travel restrictions, to attend 
remotely via an online platform.

COVID-19 Not enough to 
suspend payment of rent 
by oyster shuckers under 
commercial lease in Ireland
The recent case of Oyster Shuckers Limited T/A 
KLAW (1) v Architecture Manufacture Support 
(EU) Limited and Wooi Heong Tan [2020] IEHC 527 
tested the argument of whether COVID-19 can 
be seen as a frustrating event allowing for the 
suspension of rent under the commercial lease.
Mr Justice Mark Sanfey in his judgment 
commented on the unfortunate state of affairs 

that the tenant was in, brought about by 
COVID-19.  The judge however noted that no 
specific reasons were given to substantiate 
the plaintiff’s contention that it would be 
unconscionable to evict the Tenant in the 
midst of a “global pandemic”.  The judge 
commented that a valiant effort was put forward 
by counsel for the plaintiff in its interpretation of 
the “rent suspension” clause however the judge 
commented that the Demised Premises was not 
“destroyed or damaged” making it “unfit for 
occupation or use”.  He noted that to interpret the 
clause in the manner being proposed would do 
“violence” to the meaning of the actual words in 
the clause in the lease.  He rejected the argument 
of frustration noting the obligation to pay rent was 
a fundamental part of the contract and could 
only be set aside under the “rent suspension” 
clause.

UK Court of Appeal addresses 
expert’s duties and conflicts of 
interest
In Secretariat Consulting PTE Ltd, Secretariat 
International UK Ltd and Secretariat Advisors LLC 
v A Company [2021] EWCA Civ 6, the Court of 
Appeal dismissed an appeal against the TCC’s 
decision in A Company v X, Y and Z [2020] EWHC 
809 (TCC) and found that, on the facts, there was 
a conflict of interest where an expert organisation 
was acting for and against the same client on two 
separate but concurrent arbitrations concerning 
the same project and same/similar subject matter.

The Court of Appeal’s decision has significant 
implications, not only for delay and quantum 
experts specialising in construction disputes, but 
also litigation and arbitration support/expert 
service providers of other disciplines. The judgment 
contains a useful analysis of when conflicts can 
arise in related cases and the circumstances 
in which a large organisation offering expert or 
litigation support services may find itself conflicted.

This is the first Court of Appeal authority that 
directly addresses the issue of whether an expert 
owes a fiduciary duty of loyalty to his/her client. In 
the present case, it was not considered necessary 
to determine this point due to the existence 
of a contractual obligation to avoid conflicts 
of interest. However, it was suggested that, 
depending on the nature of services provided 
and/or particular wording of the relevant expert 
retainer, a court may find that an expert is bound 
by a fiduciary duty of loyalty.
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dissidents. To defend civic space, civil society 
groups and the media must have the enabling 
conditions to hold governments accountable.

4. Publish relevant data, guarantee access: 
The publication of disaggregated data 
on spending and distribution of resources 
is particularly relevant in emergency 
situations, to ensure fair and equitable policy 
responses. Governments should also ensure 
people receive easy, accessible, timely and 
meaningful information by guaranteeing their 
rights to access information.

The full CPI report is available here.

COVID-19 has certainly provided the dispute 
resolution sphere with new challenges, with an 
unprecedented impact on individuals, businesses, 
and states. Courts have been placed under 
additional stress with many being unable to hold 
trials during lockdown. International arbitration 
has demonstrated itself to be both adaptable 
and resilient throughout the crisis and emerged 
more strongly positioned as a method of dispute 
resolution, with a surge in the number of arbitration 
cases due to the adaptability and flexibility 
of arbitration as an efficient means of dispute 
resolution. 

The need to review and revise our approach 
to arbitration and mediation in light of this new 
world is highlighted by a recently published 
book International Arbitration and the COVID-19 
Revolution1.

The New Zealand government’s response to 
COVID-19 has provided stability for the business 
community and mitigated the disruption of the 
pandemic in a way that has been recognised 
throughout the world.  The CPI notes that New 
Zealand is consistently one of the top performers 
on the index both in the South-Pacific Region and 
around the world. 

In addition to the New Zealand CPI ranking of joint 
first place, the Bloomberg COVID-19 Resilience 
Ranking,2 which provides a measure of the best 
places to be in the COVID-19 era, places New 
Zealand as the top scorer with a resilience rating 
of 76.8. The next ranked economy, Singapore, 
scored 71.3. By comparison, the United Kingdom 
was ranked at 32, with a score of 48.9 and the 
United States was ranked 35 with a score of 48.3. 
The New Zealand International Arbitration Centre 
has been ideally placed to take a lead role in this 

1 Published by Wolters Kluwer - a blog discussion on chapters of the book can be found at http://arbitrationblog.kluwerarbitra-
tion.com/2020/10/08/international-arbitration-and-the-covid-19-revolution-part-1-of-2/ (accessed 10 February 2021).
2 https://www.bloomberg.com/graphics/covid-resilience-ranking/ (accessed 10 February 2021).

revolution in the international dispute resolution 
space. We are fortunate that New Zealand has 
excellent technological expertise and resources. 
With its world-class facilities, NZIAC and its registry 
have continued to operate remotely throughout 
each New Zealand lockdown.

NZIAC remains committed to providing parties to 
international commercial disputes in the Trans-
Pacific Region with the widest capacity to adopt 
dispute resolution processes and procedures that 
are fair, prompt, and cost effective, and which 
provide a proportionate response to the amounts 
in dispute and the complexity of the issues 
involved. 

We have seen since the publication of NZIAC’s 
2018 Rules that they have been increasingly 
adopted by commercially astute parties doing 
business in the Trans-Pacific Region and also more 
widely throughout the world. The Rules are robust 
and certain, yet innovative in their commercial 
common-sense approach to the challenging 
issues involved in the settlement of international 
trade, commerce, investment, and cross-border 
disputes. 

The impact of COVID-19 on the business world 
and dispute resolution has meant that the Rules 
have been especially welcomed during this time 
of disruption. They provide both a framework and 
detailed provisions to ensure the efficient and 
cost-effective resolution of disputes and reflect 
a modern and fresh approach to legal drafting. 
They are set out in a manner designed to facilitate 
ease of use and may be adopted by agreement 
in writing at any time before or after a dispute has 
arisen.

While the Rules have been developed in New 
Zealand, they are appropriate for use by parties 
from any country and may be applied in any 
jurisdiction through NZIAC. For more information, 
contact our registry team: registrar@nziac.com. 
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