
www.nzdrc.co.nz 30 31 www.nzdrc.co.nz

New Zealand is still relatively small is that the 
lack of regulation and explicit endorsement 
of litigation funding by the courts means 
there is still some uncertainty about its legal 
status.

Despite this, in August 2020, global law firm 
DLA Piper announced8 that it had entered into 
an arrangement with a publicly listed disputes 
financier and a litigation funder to offer access 
to its client, including those in the Trans-Pacific 
region, to GBP150m for funding large-scale 
litigation and arbitration. It was being offered 
on a financial risk-free (non-recourse) basis. The 
announcement says: 

This funding offering opens up the opportunity 
to DLA Piper clients to pursue claims that would 
have otherwise been untenable due to capital 
constraints. 

The future of third-party funding 
in Aotearoa New Zealand 
In 2018, Nikki Chamberlain of the University of 
Auckland published a study on class actions in 
New Zealand.9 She states that the data reflects 
the rise of consumer class actions in New Zealand 
which, in part, have been assisted by litigation 
funders entering the market. Her views on the 
future of class actions in this country were: 

In relation to civil procedure options for the 
private enforcement of class-wide wrongs, 
there are three main avenues to consider. First, 
the government could leave HCR 4.24 as it is 
and make no change to current procedure… 
Secondly, the government could promote and 
encourage mass alternative dispute resolution 
processes (i.e. class arbitration or specialist 
resolution services for certain types of claims) 
as opposed to class litigation through the High 
Court. Thirdly, the government could enact 
legislation that incorporates specific class 
action civil procedure rules, an action that 
has been taken in other jurisdictions such as 
Australia and the United States.

In the recent decision of Southern Response 
Earthquake Services Ltd v Ross [2020] NZSC 126, 
the Supreme Court set out its view on the courts’ 
oversight role of litigation funding in representative 
actions. It confirmed that the courts will continue 
to ensure that arrangements with litigation 

8 https://www.dlapiper.com/en/africa/news/2020/08/dla-piper-and-lcm-collaborate/ accessed on 16 February 2021.
9 Nikki Chamberlain, Class Actions in New Zealand: An Empirical Study, NZBQ Vol 24 at 132. The full article can be accessed here: 
Class Actions in New Zealand: an empirical study.

funders do not amount to an abuse of the courts’ 
processes but noted:

[86] … While the Court in Waterhouse 
said it was not the courts’ role “to act as 
general regulators of litigation funding 
arrangements”, the Court left open the 
scope of the courts’ supervisory role for 
litigation funding arrangements in relation to 
representative proceedings. That said, we 
consider it would be premature to say there 
is an expectation that any litigation funding 
agreement should routinely be provided to 
the court as part of an application under r 
4.24(b)…

As mentioned, the Law Commission/Te Aka Matua 
o te Ture is currently conducting a combined 
review of the law on class actions and litigation 
funding. The Commission has stated its preliminary 
view is that litigation funding is desirable in 
principle and should be permitted here, as long 
as certain concerns can be addressed. It lists 
those concerns as including funder control over 
litigation, the potential for conflicts of interest, 
funder profits, and the capital adequacy of 
litigation funders. It is seeking feedback by 11 
March 2021 on how those concerns can be 
managed and whether a regulatory response is 
warranted. 

The Law Commission lists options for the form of 
any regulation and oversight of litigation funding 
as including: 

• Industry self-regulation.
• Bringing litigation funding within the scope of 

the Financial Markets Conduct Act 2013, as a 
“managed investment scheme”.

• A tailored licensing system for litigation funders.
• A new statutory regime with oversight by a 

new statutory body.
• Court approval of funding arrangements.

Of particular interest will be how and whether 
issues such as a third-party funder’s liability to 
pay security for costs, meet liability for adverse 
costs awards, pay a premium to obtain costs’ 
insurance, and meeting other financial liabilities 
are addressed. 

There is no specific mention in the Law Commission 
paper of third-party funding in the arbitration 
arena. 

Summary
Third-party funding has gained international 
acceptance. There is enormous scope for its 
use in the arbitration arena in this country. 
Some form of oversight of the third-party 
funding industry in New Zealand appears 
inevitable and, if the industry wants to grow, 
desirable. The recommendations made by the 
Law Commission/ Te Aka Matua o te Ture will 
undoubtedly inform whether that oversight will 
be by way of the lighter touch of a voluntary 
regime as has been instigated in England & 
Wales, or a more rigorous statutory framework 
as implemented in Singapore. Where third-
party funding of international and domestic 
arbitration in New Zealand sits within the current 
considerations remains to be seen.
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For the first time, the Courts of the Dubai 
International Financial Centre (DIFC) have 
issued an anti-suit injunction in favour of a party 
to pending DIFC-LCIA arbitration proceedings 
restraining the Defendant from pursuing litigation 
proceedings in the “onshore” Dubai courts (the 
local courts outside the economic free zones 
within the Emirate of Dubai). The decision sends 
a clear and robust message that parties with 
contracts that provide for arbitration with a 
DIFC seat must respect this choice of forum and 
has been welcomed by the global arbitration 
community.

The judgment, handed down by Justice Al 
Sawalehi in November, not only prevents the 
Defendant from taking further steps in the Dubai 
courts but also requires the discontinuance of 
onshore proceedings which had already been 
commenced.[1]

Background
Multiplex Constructions LLC (Multiplex), a 
multinational construction company, and Elemec 
Electromechanical Contracting LLC (Elemec), a 
Dubai-based contractor, entered into a contract 

in 2015 which contained an arbitration agreement 
providing for a DIFC seat and the application of 
the DIFC-LCIA arbitration rules.

A dispute arose between the parties, in respect 
of which Elemec commenced proceedings in 
the Dubai courts. Multiplex expressly reserved its 
rights in respect of the jurisdiction of the Dubai 
courts and subsequently commenced arbitration 
proceedings in accordance with the arbitration 
agreement in the contract.

Faced with parallel proceedings, Multiplex 
applied to the DIFC courts (as the appropriate 
supervisory courts) for a ruling on the binding 
nature of the arbitration agreement and an anti-
suit injunction which would (a) discontinue the 
onshore proceedings, and (b) prevent Elemec 
from taking any further steps in the Dubai courts.

Decision
Over the course of three hearings, Justice Al 
Sawalehi considered a number of issues often 
seen in proceedings of this nature in the United 
Arab Emirates, namely:
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• the construction of the arbitration agreement;
• the capacity of those who signed the 

arbitration agreement; and
• whether Multiplex had waived its right to 

seek an injunction in the DIFC Courts by 
participating in the onshore proceedings 
(despite the express reservation of rights as to 
jurisdiction).

The DIFC Court considered the judgment in the 
2016 case of Brookfield Multiplex Construction LLC 
v DIFC Investments, in which Justice Sir Jeremy 
Cooke held that:

“If the seat of the Arbitration is DIFC however, 
the position is different, because the primary 
responsibility for the enforcement of the 
arbitration agreement would lie on the courts 
of the seat, if relief was sought. This court 
would then be concerned, first to protect its 
own exclusive jurisdiction under the Judicial 
authority law and, secondly, as the court of the 
seat, to protect the agreement of the parties 
to refer their disputes to the determination of 
arbitrators, if there was some infringement of 
the parties right to arbitrate their dispute.”[2]

Justice Al Sawalehi confirmed the validity of the 
arbitration agreement and granted the anti-suit 
injunction, which requires Elemec to discontinue 
the onshore proceedings and prevents Elemec 
from taking any further steps in the Dubai courts. It 
is important to note that the order was supported 
by a penal notice, with the result that Elemec 
could face criminal liability if it does not comply 
with the terms of the order (which may include 
fines and/or imprisonment).[3]

Comment
In the Brookfield case (see our previous blog 
post on this case here) the DIFC Court confirmed 
that it had  jurisdiction, in principle, to grant an 
anti-suit injunction. However, Justice Sir Jeremy 
Cooke ultimately held that DIFC Investment’s 
application to the Dubai courts was not a breach 
of the relevant arbitration agreement and as such 
there was no basis for an anti-suit injunction to be 
granted.

Importantly, the recent judgment from Justice 
Al Sawalehi goes further: not only confirming 
the exclusive jurisdiction of the DIFC Courts and 
the validity of the arbitration agreement, but 
also determining that onshore proceedings 
should be discontinued where commencing 
such proceedings is a breach of the arbitration 
agreement.

The judgment is a clear indication that the DIFC 
courts are willing to exercise their supervisory 
authority over and in support of DIFC-seated 
arbitrations. This decision may curtail a tactic 
commonly seen recently in Dubai whereby a 
party commences litigation proceedings in 
the Dubai courts in spite of a dispute resolution 
clause which provides for a different forum. The 
relationship between the DIFC and the Dubai 
Courts has been under the microscope in recent 
years, particularly since the establishment of the 
Joint Judicial Committee (or “Judicial Tribunal”) 
in 2016 to resolve conflicts of jurisdiction between 
the onshore Dubai and offshore DIFC courts and 
to regulate the use of the DIFC as a “conduit” 
jurisdiction for the enforcement of arbitral awards 
onshore.[4] The ruling should provide comfort to 
parties with arbitration agreements which provide 
for a DIFC seat: such parties should now have 
greater confidence that attempts to undermine 
an arbitration agreement by initiating litigation 
proceedings onshore will no longer be tolerated 
by the courts of the seat.

Nevertheless, it remains to be seen how the 
onshore courts will react to the DIFC Court 
flexing its jurisdictional muscles in such a way. 
The judgment may soon come before the 
Dubai courts, given that in order to enforce the 
DIFC court judgment onshore, Multiplex would 
be required to make an application to the 
enforcement judge in the Dubai courts (which 
must be accompanied by an execution letter 
from the DIFC Court and a legal translation of 
the judgment into Arabic). If the procedural 
requirements are satisfied,[5] The Judicial Authority 
Law requires that the judgment must be executed 
without the onshore judge reconsidering the merits 
of the case.

It will also be interesting to see how the Courts 
of the Abu Dhabi Global Market (ADGM) (a free 
zone in Abu Dhabi which is analogous to the DIFC 
in Dubai) approach a similar issue should this arise 
in the future, particularly in light of recent changes 
to its Founding Law (Abu Dhabi Law No. 4 of 2013).
For more information, please contact Stuart 
Paterson, Partner, Nick Oury, Partner Benjamin 
Hopps, Of Counsel, Patrick O’Grady, Associate, or 
your usual Herbert Smith Freehills contact.
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