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The Singapore Mediation Convention: the
dual questions of cost and time

By Catherine Green

Part Five

Part five of a six-part series titled ‘the Singapore Convention: a panacea for trade in the Trans-

Paclfic or just one piece of the puzzle?'

Part One of the series ‘An Introduction” may be accessed here.

Part Two of the series ‘The “Trans-Pacific” Ex perience’ may be accessed hete.

Part Three of the series ‘Facilitation of Trade and Investment’ may be accessed here.

Part Four of the series ‘Addressing Diversity and Cuiture in Intemational Mediation’ may be

accessed here.

This is the fifth Instalment of a six-part series on the Singapore Mediation Convention in which |
have considered the overarching question of whether the Singapore Convention isa panacea for
trade in the Trans-Pacific Region or just one piece of the puzzle.

Part One of the series provides an introduction; Part Two of the series considers the'Trans-Pacific’
experience and why the question of accession to the Singapore Convention needs to be
considered taking into account the specific characteristics of the constituent member states
within that region; Part Three gives consideration to the facilitation of trade and investmentin the
Trans-Pacific Region; and Part Four looks at the impact and influence of diversity and culture.

Part five now turns to consider how mediation might be well placed to address concerns of cost
and time so often associated {rightly or wrongly) with international private dispute resolution

processes.

Introduction

Afragment of a document attributed to Abraham
Lincoln, dated 1 July 1850, contained the follavwing
note:'

Discourage litigation. Persuade your
neighbours 10 compromise svhenever you
can. Paint out to them hovy the nominal
winner is often a real loser -- in fees, expenses,
and waste of time. As a peacemaker the
lawyer has a superior opportunity of being a

good man. There will still be business enough.

Abraham Lincaln’s wards are no less salutary today
with partes to both commercial arbitration and
commercial litigationreported as becoming
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“increasingly jaundiced as to the rising costs.*

Evidence of this Is also seen In the findings of the
2018 Queen Maiy Survey which reported 67% of
respondents as ranking cost as the worst
characteristic of international arbitration.

The time taken to complete anintemational
commercial arbitration has also been criticised
with estimations espoused that such processes can
take one to two years to complete.* The correlation
between time and cost is of course significant and
direct. The longer it takes to conclude the
arbitration, the longer parties are meeting ongoing
fees for both lawyers and the arbitral tribunal, as
well as carrying fitigation risk which also has
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financial implications as it typically needs to be
provisioned for in a company’s financial
statements.

The legal and business communities’
views

The importance of time and cost savings is
emphasised by the results of an empirical study
undertakento gauge the legal and business
communities’ views on the use of international
commercial mediation.* The susvey asked
respondentsto rank a number of pre-existing
altemmative options in order of importance in terms
of their effect on the respondent’s decision to use
international commeirciz! mediation. The options
included(a) a cultural disinclination toward
litigation or arbitration; {b) a desire for a more
satisfactory process; (<) a desire to preserve an
ongolng relationship; (d) a desire to save costs; {¢)a
desire to save time; and {f) the complexity of the
dispute. In total, 36% of respondents ranked ‘a
desire to save costs’ asthe mostimportant factor
witha further 22.5% ranking it as the second most
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Important factor; 11.2% of respondents ranked ‘a
desire to save time'as the most important factor,
with 28.19% ranking it second.®

Whilst the potentlal options vsere pre-determined,
the results would still indicate that the questions of
cost and time savings are of significance to
participants engaged in international commercial
disputes.

Can the Singapore Convention help
alleviate the concerns?

A clear motivation for the promulgation of the
Singapore Convention was to meet this criticism by
elevating international commercial mediation to
the same level as internatlonal commercial
arbitration, providing parties with a significantly
more time and cost-efficient dispute resolution
option. The cost and lime saving benefits
assoclated with medlation are widely recognised’
but those may be lost where parties are then
required to enforce their rights arising under a
settlement agreement in the ordinary course as a
matter of contract law.?
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The question of cost Is even more pronounced
when the amountin dispute is relatively small; and
for every million-dollardispute there must be
many, many more low value ones. Such low value
disputes can easily go without remedy because the
cost of obtaining the remedy is beyond the
financial means of many parties or significantly
outweighsany benefit to be gatned.

Mediation is able to provide an option which is
proportionate in terms of cost and time to the
value of the dispute to the parties. Of course. the
converse may also be trueif the parties are unable
to reach a settlement and then need to proceed to
another forum within which to determine the
matter. In that case, the cost of the mediation vall
be added to the cost of the determinative process
(whether itis arbitration orlitigation) meaning the

End Notes

entire exercise may be more, rather than less,
expensive.

In any event, there is clearly significant benefitto
be gainedin giving partiesthe opportunity to
resolve their disputes through mediation and in

doing so, providing them with the chance to

minimise the costs of the dispute resolution
exercise. Even where settlement is not achieved,
mediation can assist the parties prepare for formal
determination ofthe dispute by defining and
narrow/Ing the Issues, establishingand
understanding the strengths and weaknesses of a

case, and identifying what further evidence is

required.

Look out for Part Six of this series which will

draw the various strands considered together
with some concluding thoughts,
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