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The recent High Court of Australia decision in PT Bayan Resources TBK v BCBC Singapore Pte Ltd*
considered the doctrinal basis for freezing orders (also known as asset preservation orders, and,
inaptly, 'Mareva injunctions'). In that decision, the High Court confirmed the potential breadth of
such an order, in a way that assists parties to arbitrations.

The High Court confirmed that a freezing order is available in respect of an anticipated award in
a domestic arbitration, and its reasons make clear that such orders are available in respect of
anticipated awards in international arbitrations as well, regardless of the seat of the arbitration
or underlying law of the dispute.

The decision puts another arrow in the quiver of parties who have agreed to resolve disputes by
arbitration, and is a further demonstration of the Australian judiciary's support for arbitrations
international and domestic.

THE DECISION IN BAYAN V BCBC

The fundamental issue in Bayan v BCBC was a short one: did the Supreme Court of Western
Australia have the power to make a freezing order in anticipation of an enforceable money
judgment in foreign proceedings?

Bayan and BCBC were both shareholders in a company incorporated in Indonesia, PT Kaltim
Supacoal. Their rights and obligations as shareholders were the subject of a joint venture
agreement governed by the law of Singapore. BCBC commenced litigation in the High Court of
Singapore claiming (among other things) damages for breach of the joint venture agreement.
Soon after commencing the Singapore proceeding, BCBC applied to the Supreme Court of
Western Australia for a freezing order over shares owned by Bayan in an Australian company
(Kangaroo Resources Ltd). There were no other proceedings on foot in Western Australia and
there was no prospect of any before judgment in the Singapore litigation.

In the High Court, Bayan accepted that there was a factual foundation for the freezing order
under the relevant Western Australian Court rules:

. BCBC had a good arguable case in its Singapore proceeding;
. this gave rise to a sufficient prospect of obtaining a judgment in its favour;
. this judgment could be registered in, or enforced by, the Supreme Court of

Western Australia; and
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. there was a danger that, before satisfaction of that judgment, Bayan may dispose
of its Australian assets.

However, Bayan contended that the Supreme Court did not (and does not) have the power to
make a freezing order in relation to a prospective judgment of a foreign court.

The High Court disagreed, holding that the Supreme Court has the power to make a freezing
order in the exercise of its inherent power®. A money judgment in the Singapore proceeding is a
prospective judgment of the Supreme Court of Western Australia as it can be registered under
the Foreign Judgments Act 1991 (Cth) and enforced as a judgment of the Supreme Court. The
freezing order is made to prevent frustration of that judgment®. It is relief appurtenant to a
prospective judgment; there does not need to be an underlying cause of action appurtenant to
the freezing order before the Supreme Court.

In summary, the High Court concluded that the process which a freezing order is designed to
protect is a prospective enforcement process so it does not matter that the freezing order is in
anticipation of a foreign judgment coming into existence. This is so even if there are other
conditions or contingencies (in addition to the outcome of the foreign proceeding) that need to
be satisfied before the order can come into existence*.

APPLICATION TO ARBITRAL AWARDS

Like foreign judgments, although under a different statutory regime, domestic and international
arbitral awards are enforceable by Australian courts (subject to certain exceptions)®. So the High
Court's reasoning should apply equally to anticipated arbitral awards, both domestic and
international, regardless of the seat of the arbitration or the underlying law of the dispute.
Interim measures made by courts—such as freezing orders—are not incompatible with an
arbitration agreement®. In exceptional circumstances, a freezing order may be sought before an
arbitration commences.

Indeed, all seven Justices specifically approved a 'frequently applied' 1984 decision of the
Supreme Court of New South Wales’, holding that a freezing order is available to support
(domestic) arbitrations®. In that case, the Court said that in providing protection where a party is
exposed to the risk that their opponent may dissipate their assets, there is no reason to
distinguish between arbitral proceedings and proceedings instituted in court.
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EEZING ORDERS CAN PRESERVE ENFORCEMENT

PRACTICAL ISSUES

Although the High Court has confirmed that there is no inherent doctrinal or theoretical reason
preventing freezing orders being made in connection with a domestic arbitration (and by logical
extension, international arbitration), there are still practical considerations to be aware of:

1. Not a general security for judgment

Freezing orders are not a general security for a potential judgment: they prevent the
disposal of assets to frustrate the court's processes by depriving the plaintiff of the fruits
of any judgment®.

2. An exceptional order

A freezing order is an exceptional order, which has been described as one of the law's
'nuclear weapons'®°. They are not granted lightly, and will be tailored to the specific
circumstances of the case''. They must generally be supported by an undertaking as to
damages®?, which can be costly™*.

3. Need to comply with relevant rules

Freezing orders are now the subject of model rules prepared by a harmonisation
committee of judges appointed by the Council of Chief Justices of Australia and New
Zealand, which have been adopted in all Australian States and Territories as well as in the
Federal Court. They require cogent evidence that the applicant has 'a good arguable case
on an accrued or prospective cause of action’, there is a 'sufficient prospect' of obtaining an
enforceable judgment, and for the court to be satisfied 'that there is a danger that [the]
judgment will be wholly or partly unsatisfied'. They may be made ex parte, which requires
full disclosure of all relevant facts.

4, The Federal Court has jurisdiction in relation to international arbitrations
The High Court held in Bayan v BCBC that the connection with the Foreign Judgments Act
1991 (Cth) meant that federal jurisdiction arose’. That reasoning also means that the
Federal Court of Australia can hear applications
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