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In Chimbusco International Petroleum
(Singapore) Pte Ltd v Fully Best Trading Ltd, HCA
2416/2014,3 December 2015, the Court of
First Instance confirmed that the principle of
awarding indemnity costs for unsuccessful
attempts to resist enforcement of an arbitral
award applied equally to unsuccessful
attempts to resist enforcement and recognition
of the arbitration agreement itself.

The Plaintiff had commenced court
proceedings against the Defendant, seeking
sums due under an agreement between them
for the supply of fuel oil. The Defendant
applied to stay the proceedings in favour of
arbitration, pursuant to an arbitration clause in
the agreement, which stated that all disputes
arising out of or in connection with their
agreement would be referred to arbitration by
the Singapore International Arbitration Centre
(SIAC). The Plaintiff eventually agreed to the

stay before the application was heard and the
only issue before the court was the costs of the
application, namely whether the Plaintiff
should pay the Defendant’s costs on an
indemnity basis, or, as argued by the Plaintiff,
costs should be in the cause of the arbitration.

Since A v R (Arbitration: Enforcement) [2009] 3
HKLRD 389, where a party unsuccessfully
applies to appeal against, set aside, or refuse
enforcement of an arbitral award, it has been
the practice of the Hong Kong court to order
the unsuccessful party to pay the other party'’s
costs on an indemnity basis, unless special
circumstances are shown. In the Chimbusco
case, the Court held that there was no reason at
all to differentiate between unsuccessful
attempts to resist enforcement of an arbitral
award made under an arbitration agreement,
and unsuccessful attempts to resist
enforcement and recognition of the arbitration
agreement itself. The Court said that the
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reasons and observations made by the Courtin function and role of the arbitration tribunal. It
A v R, that recourse should not be made to the  should therefore be an exceptional case, the

Court and that parties should comply with Court said, when a party seeks recourse from
arbitration awards made under the arbitration  the Court, instead of the arbitral tribunal, when
agreement, all applied with equal force to a there is an arbitration clause in an agreement
case where a party to the arbitration between the parties.

agreement unmeritoriously seeks to challenge
it and refuses to refer the dispute to arbitration The Court said that the fact that challenges to
in accordance with the agreement. Parties to the arbitration agreement are not unarguable,

an arbitration agreement should expect that does not constitute a special circumstances and
the Court will recognize and enforce the none of the matters raised by the Plaintiff in
arbitration agreement, and if they take the risk  this case constituted a special circumstance to
of instituting court proceedings in breach of justify the Court departing from the general
such an agreement, they should expect to pay  rule that the costs to be borne in an
costs on a higher scale if they fail in their unsuccessful challenge to an arbitration
attempt to impeach the agreement. agreement should be ordered on an indemnity
basis. The Court did not elaborate on what
The Court said that unless the point is clear would amount to special circumstances, but it
that there is no valid arbitration agreement, is clear from the judgment that it will not be
the Court should not attempt to resolve the easy to establish such.

issue, and the matter should be stayed to
arbitration; the Court should not usurp the
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