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Abstract

For the past three decades, there has been a steady growth in non-standard contracts and
arrangements in New Zealand, including temporary workers, casual and labour hire workers, and a
substantial increase in the use of independent contracting. While it may sound inviting to be “one’s
one boss”, the reality of contractor relationships is that workers are not protected by New Zealand
law in the way those workers classified as employees are. Being classified as an independent or
dependent contractor can have many shortcomings, such as losing stable income and rights that
someone in a similar job, called an “employee” has under New Zealand law. As a result, many New
Zealander today find themselves struggling to make a living whilst being exposed to unacceptable
working conditions, with no legal rights or law to protect them.

This paper will analyse the work conditions of those in contracting arrangements in New Zealand
and attempt to demonstrate the negative effects this type of work has had on range of people through
the analysis of four different case studies. Finally, this paper explores the attempt to legislate the
most basic of entitlements of a minimum wage for contractors and looks to the future with ideas.

Introduction

For the past three decades there has been a steady growth in non-standard work arrangements,
including temporary workers, casual and labour hire workers and a substantial increase in the use of
independent and dependent contracting.

Some contractors are highly skilled, entrepreneurial individuals, who are able to extract a significant
premium for the efforts outside traditional employment. However, for many the opportunities of
earning a secure and stable income are remote, because they are classed as independent or dependent
contractors for labour law purposes. This effectively gives them no rights to the minimum
protections provided for those classified as employees under New Zealand Law.

This means that the employment relationship, with its rights and obligations under current law, has
become meaningless for tens of thousands of workers.

Context

There is now widespread international agreement that the traditional legal categories, also current in
New Zealand, such as employee, independent or dependent contractor, subcontractor, etc. no longer
fit with the economic and social reality of today’s working environment. New Zealand is just one of
many countries who are experiencing this change.

The ability of employers to avoid the indirect employment costs of regulation and taxation has

“ Darien Fenton MP was the Labour Party Spokesperson on Labour Issues.
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become a major competitive factor in the market and as a result, there are growing armies of
dispossessed and vulnerable contractors.

The International Labour Organisation (ILO) has taken the employment relationship as the reference
point for examining the various types of work relationships and the change in the global
environment. In the past few years, the ILO Conference has held discussions on self-employed
workers, migrant workers, homeworkers, private employment agency workers and child workers, as
well as workers in cooperatives and workers in the informal economy.

In 1997 and 1998, the ILO Conference had an item on contract labour (ILO, 1998). The intention
was to protect certain categories of unprotected workers through the adoption of a convention and
recommendation.

The Conference failed to reach agreement on a new instrument, but passed a resolution that the
unresolved matters around those workers who were being denied protection must be addressed.

A tripartite meeting of experts on workers needing protection was held in Geneva in May 2000, and
later and noted:

The global phenomenon of transformation in the nature of work had resulted in situations in
which the legal scope of the employment relationship did not accord with the realities of working
relationships...... It was also evident that while some countries had responded by adjusting the
scope of the legal regulation of the employment relationship, this had not occurred in all countries
(ILO, 2006).

This was followed by a formal discussion in 2003 and 2004 on the scope of the employment
relationship (ILO, 2003).

The conclusion reached was that the protection of workers “is at the heart of the ILO’s mandate.
Within the framework of the Decent Work Agenda, all workers, regardless of employment status,
should work in conditions of decency and dignity” (ILO, 2006: 6).

Who are New Zealand’s Contractors?

The extent and problems relating to contracting in New Zealand are not well known. Apart from a
small number of Employment Court cases around dependent contracting, the odd District Court case,
and some headlines when the issue becomes contentious, there is little data available that does these
issues justice or that helps to bring the serious nature of the expansion in contracting in New Zealand
to light in any empirical way.

However, in the New Zealand context we do have a data set on self-employment which gives some
indication of the number of workers who could be either dependent or independent contractors.

According to the Statistics NZ June 2010 Quarter of the New Zealand Income Survey, there are
351,900 self-employed workers in New Zealand, 16% of the Labour Force. 115,000 (33%) of these
workers are women. The number of self-employed people has gone down in the last 5 years from
367,000 in 2006, rising to a peak of 385,000 in 2008 then falling to 351,900 in 2010 (Stats NZ).
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Compared to most of the OECD countries New Zealand has high levels of self-
employment.

According to the OECD (2010) “Entrepreneurship and Migrants” Report, the percentage of the
workforce self-employed in Australia, UK and the OECD average of the 26 countries are:

e Australia — average of 17.55%
e UK - average of 12.65%
e The 26 countries making up the OECD - average of 13.28%

New Zealand’s self-employed are not highly paid

. According to the June 2010 Quarter of the New Zealand Income Survey, the median (average)
weekly income for a self-employed person as at June 2010 was $575.

. This compares to the median weekly income for a salary or wage earner of $769. That’s a
$194 or 33% wage gap.

. In June 2006 the median weekly income for a self-employed person was $821, so the weekly
income for self-employed people dropped by $246 from 2006 to 2010.

. A significant proportion of these self-employed workers will be dependent on only one
“buyer” of their labour, which may well account for the low income average for New
Zealand’s self-employed (Stats NZ, 2010).

The situations of New Zealand workers who have been caught in arrangements where they have
virtually no rights are many and varied and growing in numbers. For most, their only option to
challenge unfair contracts and working conditions is to hire an expensive lawyer to argue their case
in the District Court, or to take the long route through the Employment Court to argue that they are in
fact employees. These are avenues that those on the margins cannot even contemplate.

The move from the employment relationship to independent or dependent contracting has affected
even highly skilled workers, who are left doing the same job with less pay and in worse conditions
than when they were employees. It is clear that signification pockets of labour have developed
where independent or dependent contracting has become a way to reduce reward, undermine
security, increase risk and cost to workers.

There are many sectors of the New Zealand economy where independent contracting is having a
negative impact: fast food delivery workers, truck drivers, couriers, construction workers, caregivers,
security guards, cleaners, telemarketing workers, forestry workers, and even those workers in our
much prized arts community — actors and musicians — all have a similar story to tell. Below, | give a
number of examples compiled from my own experience and information | have gathered as a
Member of Parliament and Labour’s spokesperson for Labour Issues.

Case 1 : Visionstream — the destruction of good jobs

On 25 June 2009, Telecom announced that its two biggest network Engineering contractors,
Transfield and Downer EDI had lost their contracts to look after the Northland and Auckland
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network to a new company, Visionstream. 700 lines engineers were informed that their jobs were
redundant and they would only get work if they transferred to Visionstream as dependent
contractors. This meant buying their own vans and equipment (costing up to $60,000) and taking all
of the risks of the job on themselves.

Some highly skilled lines engineers simply walked away, taking redundancy and their invaluable
industry experience and skills with them. Newer workers had no entitlement to redundancy, so were
in a much more precarious situation. Some were migrant workers who had been brought to New
Zealand under the skilled migrant category when there had been a shortage of lines engineers. Their
work permits did not allow them to transfer from being an employee to self —employed, so they had
few options.

An independent analysis of the contracts offered by Visionstream calculated that as owner operators,
the workers could lose up to 50% to 66% of their income. There was no guarantee of work, no
minimum level of income, they would be told what to do where and when and could be fined by
Visionstream without the company needing to prove the fines were justified. Widespread industrial
action was organised by the workers’ union, the Engineers, Printing and Manufacturing Union
(EPMU), and funds for financial support were raised and distributed. Despite this, the lines engineers
were made redundant. Many were starved into submission, and one by one reluctantly became their
own bosses.

The EPMU made a formal complaint under the OECD Guidelines on Multi-National Enterprises,
contending that the dependent contractor model was a breach of the guidelines, but in the end there
was nowhere to go with the situation. The Ministry of Economic Development in New Zealand
responded to the complaint by concluding that Telecom and Visionstream’s actions were within the
law.

The consequences have not just impacted on the lines engineers, customers are paying too. Collins
(2011) from The New Zealand Herald reported on 7 July 2011:

Maintenance of Auckland’s telephone network at its worst in years - but the company in charge
denies taking up to five days to fix faults.......

Australian-owned Visionstream told its subcontractors last week that the business was “going
through the worst performance” it had experienced since taking over maintenance of the
region’s fixed-line network in 20009.

The company asked all installation and fault technicians to postpone days off between June 28
and July 8, and acknowledged that this came on top of having staff working every weekend for
the previous nine weeks.

For the last nine weeks, on average up to 1000 customers per day in the Visionstream-managed
areas have had their service impacted in one form or another” the internal memo said.

A technician, who asked to remain anonymous but has worked on the Telecom network for 37
years, claimed many subcontractors were deliberately damaging underground cables to get
more money for repairs.

Visionstream paid them only a flat $80 for above-ground repairs that could take several hours,
but $400 to fix underground cables.
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| met many of these workers during the industrial action and see them still. They are still driving the
same Chorus “badged” vans they used to and still performing highly skilled and essential work; but
they have lost all employee entitlements to holiday and sick leave, and have had their pay cut
significantly. Ask any of them if they are doing better as self-employed “entrepreneurs” and the
answer is a resounding no.

Case Two — Underpaid, overtired and above the speed limit

Every week in New Zealand one person dies from a truck related accident and several people are
injured. The social costs of truck related death and injury amounts to more than $400 million a year.
Successive governments have responded by increasing road safety measures and requirements,
including restrictions on driving hours, the requirement to have a half hour break after five and a half
hours and chain of responsibility legislation. But the link between contracting arrangements for
owner-drivers and safety has never been examined.

In April 2010, the Sunday Star Times featured an article entitled “Underpaid, overtired and above
the speed limit”.

The story reports a former truck driver for a major food company speaking out about contractors are
driving more than the legal hours to make ends meet, leaving them exhausted and a threat to public
safety .

Hugh Dearing, who quit the food company two years ago over his $30,000 salary, is concerned
about truck drivers allegedly working up to 100 hours a week...

Several drivers said companies they were contracted to had slashed hundreds of dollars off their
weekly pay during reviews, claiming drivers were overpaid. But they said managers would not
disclose financial calculations showing how delivery runs could be done on less money. One
driver said in his last pay review his income was cut so low that he now earns $9 an hour before
tax for an 80-hour week.

I said [to the company], I’ll have to drive seven days a week. They said, “we don’t want to know
that, that’s up to you to sort out”

He said the Land Transport Rule: Work Time and Logbooks 2007 — banning drivers of
commercial or heavy motor vehicles from working more than 13 hours in 24 and working more
than 5 1/2 hours without a break — was a “joke”.

You cut corners, you don’t employ relief drivers, you use family members to pack and help on
your run. You basically don’t pay bills you should pay, like ACC and tax, until they come after
you, and then you’re in such financial stress you have to remortgage because the money just isn’t
there.

I met these drivers. They had some horrific stories. They faced financial pressures and long hours,
which was impacting on their families. They told me how they scrimped on maintenance with tyres
worn down to the rims and concealed on the inside wheel. Sometimes they were so tired they fell
asleep at the wheel, stopping just in time at a compulsory stop. Any attempts by the drivers to
complain, including trying to enforce health and safety requirements were met with punitive
responses from the company. Their runs were cut, or added to with impossible deadlines. Some runs
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were given to another more compliant driver and the original drivers given 90 days’ notice of
termination of their contract. | have come across many such examples. One truck driver who
contacted me told how he was employed as an independent contractor. He was promised $1,000 a
week of driving work but heard nothing again for weeks. He was finally assigned a job driving every
Saturday on a contract worth less than $100 a week. The driver eventually got two more contracts,
but the three jobs altogether paid only $450 a week, less than half of what he had been promised. On
top of that, he had to work long and sometimes dangerous hours. When the driver approached the
principal contractor, his advice to the truck driver was that if he had a problem, “he should go to the
Disputes Tribunal”.

While the New Zealand Government studiously ignores the problem, the Australian Government is
taking action. After a campaign by the Transport Workers Union and a 2008 report by Australia’s
National Transport Commission found contracts rewarded truck drivers who drove fast or worked
long hours, which it said was “fundamentally at odds with other nationally agreed safety reform”
(Australian Government, 2010: 7). It recommended minimum pay for all truck drivers to end
economic incentives to drive dangerously. The Australian Government has released a discussion
paper called “Safe Rates, Safe Roads” and has already taken action in other ways.

New Zealand truck drivers are not that different from Australian truckies. While there are fewer of
them, they do not travel the distances of their Australian colleagues and our road trains are smaller,
but the issues for New Zealand’s owner-drivers need proper examination. Owner drivers invest a
huge amount of money in their biggest asset — the truck. For this investment they take out mortgages
and put their homes on the line. But many are, in the end, completely dependent on one company to
provide them with the work. The impact isn’t just on the drivers. The driving public is at risk as well.

In July 2011, 23 Waikato truck drivers were banned from driving trucks for a month after spending
too long at the wheel. The drivers appeared in Court in Te Awamutu on charges, including falsifying
their logbooks, exceeding the hours they are allowed to work and not having rest breaks. Their
employer, John Austin Ltd, was also in court on a total of 82 charges and was fined $20,000. The
New Zealand Transport Agency says the offending was at the extreme end of the scale, with some
drivers working over 300 hours without a day off. The Agency described fatigued truck drivers
being as risky as drunk drivers. Pressure on owner-drivers is increasing, yet the link between low
rates of pay for owner truck drivers and safe driving has had no attention (as cited in Tiffen, 2011).

Last year, | called for a Select Committee inquiry, but this was given short shrift by the National
Party-dominated Transport and Industrial Relations Select Committee. | am currently sponsoring a
petition to the House of Representatives calling for an inquiry into whether there is a link between
truck driver remuneration, payment methods, unpaid work, driving hours, waiting times, incentive
based payments and safety outcomes in the transport industry.

Case three: “We don’t even earn minimum wage”

The courier industry is a good example of the impact that contracting can have on workers. As
vehicle drivers have been converted from employees to contractors, drivers have been required to
provide their own vehicle (and pay for the badging of the company’s name), pay for vehicle
maintenance, insurance registration, and other running costs.

Their contract for service requires them to ensure package delivery irrespective of their day-to-day
personal circumstances. | have had numerous contacts with courier drivers. | have seen their
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contracts, and there is no doubt that most are barely scraping together a living. A recent email from
a franchise courier driver said:

Earlier in the year, when a Fastway courier was killed on the job in Taranaki, you were quoted
as calling for an inquiry into the road transport industry including courier drivers. | think
something does need to be done, but wonder whether you are aware of all the pressures that can
be placed upon a franchisee courier in particular?

A Fastway franchisee has to meet timetable demands (return to the depot to exchange freight
etc.), also Fastway have delivery standards that have to be met - regardless of the amount of
freight going into/out of your territory, failure to comply with these requirements puts your
investment in “your business” under threat. The two main threats Fastway use are: 1). You are
in breach of contract, which can lead to termination of the contract, and 2). Any undelivered
freight in your bay will be delivered by someone else at your expense (at a lot higher cost than
you get paid for delivery).

Whether or not it is physically possible for you to deliver all your freight (as well as pick up
freight) in one day would seem to be totally irrelevant as far as sanctions being imposed. When
a courier is working over 12 hours a day and is still unable to get all the freight delivered,
Fastway’s solution (in our case) was to charge $2.50 per parcel to have it delivered — this
despite the fact that they had for sometime been aware of the problems for that particular run —
in fact a written request to split the run into two manageable territories had been given them
some six months earlier (it took over 5 months for them to reply in writing refusing the split).

Inquiries with NZ Transport Agency regarding the chain of responsibility resulted in the
information that the only way to test the ‘chain’ was for the courier to be prosecuted — a $2000
fine and loss of license for a month — and it would then be investigated as to whether undue
pressure was being applied to the courier, so not much help there!

Fastway offered neither help/practical solutions as to how to make the run manageable by one
person — just threats to meet the delivery requirements in your contract. The stress and frustration
from this situation resulted in my husband walking away from his business - the fourth courier in
Manawatu to do so since October last year (makes me wonder what the number is nationwide that
walk away from a Fastway franchise?). To walk away from a sizeable investment is not
something one does lightly.

..... Interestingly, it was only after the death of the Taranaki courier that we were made aware of
the requirement to have a half hour break after five and a half hours work, and the 13 hour work
day.”

The tragedy the writer refers to was the death of a 21-year old courier driver in a collision with a truck
(Anthony, 2011). Some of his workmates spoke out about the under-regulation of the courier industry,
saying it is pushing its drivers to the limits, with courier drivers clocking up to 13 hours of driving
time and nearly 500 kilometers with no rest every day — all for about $80 per day. Industry experts in
the courier industry are also saying many earn below minimum wage, and that something has to give
(Scoop, 2010).

In a press release in December 2010, the Managing Director of a major courier company said that
many New Zealand courier drivers are struggling to earn a viable living as courier companies have
aggressively slashed prices they charge to gain customers, a practice that increased significantly
during the recession (Scoop, 2010).
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Urgent Courier’s Managing Director Steve Bonnici says many courier firms are charging prices
as low as they were 20 years ago. During that time input costs for the likes of fuel and vehicles
have soared for driver contractors who are obliged to operate their own businesses.

“Many of our competitors pay no attention to the social impact of their businesses and have cut
prices back to ridiculous levels,” Mr Bonnici says. “While the cut pricing continues, it’s
impossible for contractors working for the discounters to earn a living wage.”

While courier drivers have few of the benefits of employees, they are still obliged to wear a
corporate uniform, work certain hours, apply for annual leave, and work exclusively for one
company, as well as providing their own vehicle to work from

Their plight mirrors those contractors working in the film industry; earlier this month the
government amended labour laws for workers on films such as The Hobbit to ensure that if they
sign up as independent contractors they cannot subsequently legally claim to be employees.

In the same release, Paul Holdom, who developed Courier Post Urgent for NZ Post, and is now
sales manager at InterCity Urgent, and who has been a player in New Zealand’s courier industry
for almost 25 years said that real courier revenue has probably dropped 20-30% since 1990 to
around $3,000 to $4,000 a month. This is at the same time the costs of operating their own
business has climbed and congestion has reduced the ability of drivers to make multiple journeys
in cities such as Auckland.

“It’s sad what’s happened to our industry; there are plenty of owner-drivers out there whose
revenue before expenses is barely the minimum hourly wage. After they have paid costs out of
this revenue they are below the poverty line,” says Holdom.

“They’ve invested in vehicles worth $10,000 - $30,000 and they’ve got families and
mortgages...”

Mr Holdom says courier prices would have to rise some 30 per cent to get back to where
couriers can earn a sustainable living (Scoop, 2010).

There have been attempts by courier drivers to organise themselves into groupings where they can
have some bargaining power, but they have proven difficult. One courier driver I met recently was
banned from entry to the base where he needed to be able to pick up his deliveries. His crime? He
had the cheek to distribute a notice from the EPMU inviting them to a meeting to discuss pay and
conditions for courier drivers employed by NZ Post — a State Owned Enterprise. This driver was
involved in earlier attempts to set up an Owner Drivers Organisation and took a case against NZ
Post in the Employment Authority to determine whether these very dependent workers were in fact
employees. He got as far as mediation. NZ Post made some changes to the contracts, but in the
end, he was deterred because of the costs of taking the case further.

Case Four — Out in the Cold

There has been a long tradition in New Zealand of young people delivering newspapers and leaflets.
More recently, stories have come to light about the abuses of the independent contracting system used
to employ workers in this line of work. Some useful research was conducted by Caritas into children’s
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work in 2003 (see Caritas Aotearoa New Zealand, 2003). As a follow up to that survey, a report
called “Delivering the Goods” was produced in 2006, from a survey of newspaper and leaflet delivery
workers aged 10 to 16 years (see Caritas Aotearoa New Zealand, 2006). The majority of workers
surveyed were self-employed contractors to one of three distribution companies which operate
nationwide; in one case this involved contracting to a local distribution franchise.

Examples of (independent) contracts for leaflet deliverers included:

Contract A: “The parties acknowledge that this agreement is entered into by both parties on the
basis that the Deliverer is an independent Contractor and that the Deliverer is not an agent or
employee of the Company....The Contractor is an independent Contractor and as such is free...to
select the Contractor’s own means and methods of performing the services and, subject to the
delivery window requested by [Company], the hours during which the Contractor will perform those
services.”

Contract B: “You are employed by [Company] under a contract for services, which means that you
are an independent contractor. This contract does not therefore create an employment relationship
between you and [Company].”

Contract C: “All Distributors are Independent Contractors and therefore are required to file an IR3
at the end of each year.”

Contract D: “The Contractor is an independent Contractor and as such is free (in addition to the
Contractor’s freedom to engage sub-contractors and others to use carrying equipment...) to select
the Contractor’s own means and methods of performing the services...The Contractor shall bear all
costs and expenses incurred by the Contractor in connection with the performance of the services.

Based on a crude assessment of the data, Caritas estimated that most of the pay rates fell somewhere
between $1.67 and $6.25 per hour. In 2007, Fair Go ran a story about children employed as
independent contractors to deliver junk mail. The children, some as young as 12 and others aged
nearly 16, were earning as little as 25¢ an hour. To make matters worse, they had recently had their
pay unilaterally cut. Fair Go reported that it had more responses to that story than to any other story
in that year. | was not surprised because this is a classic example of how so-called independent
contracting can exploit the most vulnerable.

Sadly, it is not only children affected. More and more older workers are involved in today’s leaflet
delivery industry, because they need to supplement meager pensions or benefits.

When this issue hit the headlines in 2007, | drafted a members’ Bill that would outlaw the
employment of children under the age of 16 as independent contractors and require them to be
employed as employees. This would at least give them rights to be treated fairly, as well as rights to
personal grievance, to written agreements, and other employment entitlements. The bill has been
submitted to the ballot over the past couple of years, but has not been drawn. Caritas (2006)
recommended that the single most important step likely to deliver protection to child workers would
be to require a direct employment relationship. It strongly endorsed the approach in this bill as the
best way to improve children’s overall working conditions.

Other instances of hardship are listed in Appendix A.



New Zealand Journal of Employment Relations 36(3): 44-58

Legislating a Solution: Minimum Wage for Contractors

Since becoming a Labour List MP in 2005, | have proposed a number of members’ Bills to deal with
non-standard and vulnerable work, including the Minimum Wage and Remuneration Amendment
Bill, the Employment Relations (Statutory Minimum Redundancy Entitlements) Amendment Bill,
the Employment Relations (Triangular Employment) Amendment Bill (which later become a
Government Bill (Mallard, 2008) and the Employment Relations Protection of Young Workers
(Amendment) Bill.

The Minimum Wage and Remuneration Amendment Bill, which was drawn from the ballot in my
first year in Parliament was a Bill originally drafted by the Hon. David Parker. The Bill, as
introduced, extended the Minimum Wage Act’s provisions to apply to all persons working under a
contract for service (independent and dependent contractors).

The proposed mechanism was the same as it is in the current Minimum Wage Act for workers under
a contract of service. The Governor-General would be able, by Order in Council, to make
regulations prescribing the minimum rates of remuneration payable to any person working under a
contract for services. That does not sound too hard does it? After all is every New Zealand worker
not entitled to expect to be paid at least the equivalent of the prevailing minimum wage?

Predictably, there was opposition: Kate Wilkinson, the then Opposition Labour Spokesperson,
described it to the Lexis Nexis Employment Relations Conference in 2007 as “interference in a
commercial relationship and such a commercial relationship should not be blurred into an
employment relationship” (Wilkinson, 2007).

As a former workers’ advocate | naively thought the Bill was pretty straight-forward. In my first
reading speech I argued that minimum remuneration is a baseline protection that should apply
equally to all workers, regardless of whether they are in a traditional employment relationship or
whether they have entered into a contract for services. “This most basic of protections will help New
Zealand keep pace with the changing world of work in the 21% century and reflect the realities of
new forms of work”(Fenton as cited in NZ Parliament, 2006: 4817).

The Bill passed first reading with support of Labour, Greens, United Future and the Maori Party and
was referred to the Transport & Industrial Relations Select Committee. The Select Committee
process was instructive. Most submitters agreed that the principle behind the Bill was correct, even
those from the Business Community who opposed it.

Many contractors contacted me during the process of considering the Bill:

e A pizza delivery worker who was employed as a contract driver, not as an employee. His
boss decided that he should work 10 hours straight, as well as below the minimum wage.

e A waitress employed as an independent contractor with her own “waitressing business”,
where her pay was dependent on the numbers of tables she served.

e A hotel housekeeper was contracted on a room by room cleaning basis.

e A worker, in her brief experience as a subcontractor, hired to mop floors and dust offices later
discovered that other workers had also signed an independent contract with the licensee of a
commercial cleaning company. She was told where and when to clean, and told to buy
hundreds of dollars” worth of supplies. 10 months after signing her contract, after working for
what amounted to less than $6 an hour, she has no cleaning business and the company is still
recruiting workers with employment ads that say: “Be your own boss”.
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Some contractors told the Select Committee that they could not even prove whether they had been
paid fairly, or paid at all, because the contractor who engaged them did not keep any records.
Interestingly, given what came later with the Hobbit debacle, the Actors Equity and the Musicians
Union called on politicians to support the bill, saying:

The poor pay and conditions of many actors and musicians are not commonly known. That’s
because they are classed as dependent or independent contractors, they are expected to work for a
whole lot less than the minimum wage (Scoop, 2008).

Labour Department officials worked hard to find ways to make the Bill a success. To their credit, so
did Business NZ, even though they fundamentally opposed the bill.

While we were quickly able to dispose of the sillier criticisms the National opposition made (e.g:
someone contracted to mow lawns would be covered), there was a genuine attempt made to figure out
how minimum wage could apply to contractors in the New Zealand context. The calculation of
current minimum wage law is a time-based or output-based measure. In contracting, it is often more
complex than this.

Workers, not employees?

In Britain, the minimum wage applies to “workers”, not employees. Workers are defined as any
individual who has entered into, or works under a contract of employment, or any other contract
where the individual undertakes to do or perform personally any work or services for another party to
the contract.

The UK jurisdiction excludes the genuinely self-employed and presumes that they agree a price for
the job with the customer in advance and are paid by an invoice or a bill at the end.

Then there is unmeasured work, which allows the parties to come to a written agreement over a
sensible estimate of the hours to be spent on the work — provided they are realistic and fair. The
minimum wage is only required to be paid for the hours in the agreement rather than those actually
worked. However, if there is no agreement reached, then minimum wage must be paid for all hours
worked.

Making it work in New Zealand

| believe Labour came up with a Bill that would have provided for the most vulnerable of New
Zealand contractors to be protected by a minimum wage calculation.

The proposed Bill required that the parties to a contract for service agree with the Principal (defined
below) on what is a reasonable time to provide the service. The remuneration rate for such provision
of service (which only includes the labour) should equate to at least the minimum rate set by Order in
Council under the Minimum Wage Act.

The Principal would be required to keep records as to the hours agreed and remuneration paid. If
there was an agreement as to the reasonable time to be worked, minimum remuneration would be
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calculated (provided the time agreed is reasonable), but there could be no claims for additional
minimum hourly wages or other remuneration.

If there was no agreement to the reasonable time required to perform the service, the principal
contractor could be liable for recovery of minimum remuneration for all hours worked. In summary,
the parties could agree on a reasonable time to provide the labour component of the service. It only
became a problem if the time is not reasonable.

An outline of this Bill is provided in the Appendix B.

While probably more complicated than it should have been (and it was a Members’ Bill, not a
Government Bill), the work done provides a pointer to the possibility of regulating basic entitlements
like Minimum Wage for vulnerable contractors. In the end, it came down to voting power and
politics. The Labour and the Green Party voted strongly in favour of the legislation; the New Zealand
First party and United Future became wobbly; the Maori Party’s four votes were not reliable, and the
Independent member, Taito Philip Field, was influenced by local interests to defend the status quo.
Note: Many compromises were made in the development of this Bill to try to reach broader
agreement with the NZ First Party. These are not necessarily indications of where Labour might go in
a future Bill.

Sadly, after months in Select Committee and after a General Election where the Government
changed, the Bill was eventually defeated at the Committee of the Whole in mid-2009. In doing so,
New Zealand missed an opportunity to provide leading legislation to deliver the most basic of rights
for vulnerable contractors.

What Labour is doing today

Labour believes that workers should be protected against harms and risks that are broadly seen as
being unacceptable, and below a necessary floor below which people should not be required to
provide their labour.

In our policy development process, Labour is considering stronger protections for those who are
employed in these often-precarious arrangements. Different statutory support and legal rights may be
required for non-standard workers, such as independent and dependent contractors than to those in
employment relationships.

Consideration could be given to extending the right to organise and collectively bargain to
contractors, as well as ensuring there is an effective and cheap disputes resolution procedure. Labour
is engaging with unions and businesses who are concerned about the direction that contracting has
taken in New Zealand.

While we accept that there are advantages for businesses in different contracting arrangements and,
for that matter, advantages for some highly skilled workers, these must be balanced against the
fundamental Labour value of fairness and equality. There is a lot of discussion and thought required.
But in the end, we do not believe that it is the Kiwi way for a “law of the jungle” to prevail. If we fail
to regulate the growing incidences of independent and dependent contracting, we expose growing
legions of workers to having no rights at all. And in doing so, we make every other job that relies on
the foundations of the employment relationship vulnerable to unacceptable competition.
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Appendix A
Here is another recent example of the kind of hardship I regularly receive in my Inbox:

For years my daughter has done junk mail deliveries for various companies, all paying around the
same measly pittance. Of course she is a contractor, but unlike those contractors further up the tree,
she has no opportunity to negotiate her remuneration at all. So any delusion that the contract is
fairly arrived at by mutual negotiation, needs to be completely dismissed as the disgrace it really is.

Also under these contracts, she has to perform each time every time regardless of the weather and if
she needs a day off, she has to find her own replacement for her runs. Moreover there are provisions
for her to be fined for misconduct. Such a merciless miserly contract designed to exploit those who
can’'t otherwise help themselves.

Recently she had to deliver booklets each copy the size and weight of an average magazine. The
bundles were big and heavy. A special outing was required to deliver these. When the pay sheet
arrived | noticed that she got only one cent gross per copy which of course is one dollar per
hundred. Let’s not forget that from that dollar per hundred, she pays tax, ACC levy and equipment
maintenance costs. So would she get 50cents net per Hundred?

It is manipulative exploitation of the defenseless by those who pose as New Zealand’s really
worthwhile people. Kids are better off doing anything else other that getting used to being so
exploited. There is no good lesson in this for kids.: move to Australia. ”
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Appendix B
Under the proposed Bill :

“Principal” was defined as a person in trade who engages a specified person (listed in the schedule)
under a contract of services

Remuneration was defined as a payment by the principal to a specified person providing services that
relate to the provision of labour (only).

Specified person was defined as a person who provides a service listed in the Schedule under a
contract for service, or a company that has only one shareholder and one director and who personally
provide the service.

Specified persons included those providing contracts for service in:

@ building and construction services (labour only)

(b) cleaning services

(c) courier services

(d) food catering services

(e) fast food delivery services

U] newspaper or pamphlet delivery services to letterboxes
(9) personal home care support

(h) public entertainment services as a musician or singer.
Q) Manufacturing of clothing, footwear or textiles.

()] Telemarketing services

(K) Market research

() Licensed security guard services

(m)  Forestry Industry services related to planting, pruning or felling.
(n) Truck driving services delivering goods.

Many of the categories had additional narrowing criteria - (b), (d), (g), (i), (m) all had two additional
criteria:

I. The service is provided on an ongoing basis or under a series of regular or frequent contracts
for service; and

ii. The specified person does not employ any employees to provide the service or subcontract
the provision of the service to any other person.

(c and (n) had an additional criteria to the two above :

iii. The specified person primarily receives his or her income from one principal.



