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Abstract

The paper aims to schematically illustrate the lleggnesis of the concept of secondary
boycott in U.S. statutory law and its applicationthe relevant case law. For this purpose, a
brief overview of the historical origin of the righo strike is provided, along with the
analysis of the evolutionary process which ledti$anclusion in the Constitutional Charts of
many European countries. This introduction is fokol by a description of the legislative
steps towards the enactment of the Wagner Act (12&5amended by the Taft-Hartley Act
(1947), and of the Landrum-Griffin Act (1959), esjadly focusing on the different sanctions
which may spring from group ostracism against reé@mployers. The distinctiveness of the
so-called “ally doctrine” as regards the labouromsi liability for instigating secondary
boycotts is further portrayed, as an exceptiorhéoguarantee of free speech contained in the
First Amendment to the U.S. Constitution.

I ntroduction

When employers undergo trade unions’ collectiveoast such as strikes or boycotts, they
always strive to reduce, as much as possible nipadt that the work stoppage can provoke
on the going concern. In fact, one of the mosiaaiitissues arising from a strike lies in the
fact that work stoppages may permanently affecfith@es productivity (Bock, 2005).

Concerned about the risk that such collective astimuld affect national security, legislators
throughout the ages have been adopting measuresl ahrestricting strikes, ranging from

civil sanctions to total ban (Chepaiti$d997). All the same, the constant tendency farost

all legal systems is by now to grant workers valeabols in order to counterbalance the
inescapable disproportion in bargaining power betwéhe two negotiating parties in

employment contracts. This trend has been tramklatéo regulations which have

increasingly equipped workers and their represem®t namely trade unions, with

appropriate legal protection against employersali@iory conducts. This development has
been suddenly boosted by the drafting of constihai principles protecting the right to

strike (Pope, 1999). However, it should be noted almost all subsequent, both legislative
and regulatory, interventions have been aimednaitifig the sphere of application of such
right.

Deprived of workers, the employer is likely to hdot other sources in order to replace the
striking labour force. If these attempts succebd,dffect of the strike is likely to fade away
and thus the very significance of the striking wys grievances — which originally

prompted the strike — tends to blur. Meanwhileflmother side of the river, unions calling a
strike strive to make it successful and do thest be prevent employers from getting outside
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workers. This mostly defensive counter-activity,ievhtargets the secondary means used by
the primary employer, is often referred to as abtselary boycott”. Its essence was defined
as “a combination to influence A by exerting sonoet ©f economic or social pressure
against persons who deal with A” (Frankfurter ancén, 1930 as cited in Dereshinsky,
Berkowitz and Miscimarra, 1981).

Generally speaking, these kinds of activities agended to be unlawful under U.S. law, the
system with which this article is chiefly concernédparticular, such practices are normally
outlawed to the extent to which they follow theiaotof “unfair labour practice” set forth on

a statutory basis, although this notion is oftemstaued differently by the courts. Both
aspects of the issue, and the peculiar tenetseofatty doctrine”, will be analysed in the

following paragraphs.

This paper starts with describing, in unbiased sgrie legislative process which led to the
recognition of the right to strike by the major &gystems worldwide. In particular, within

the U.S. framework, the legislator had to cope vgitith recognition in order to make it

consistent with the privileges traditionally claidhiey the powerful industrial lobbies.

Without prejudice to the social consequences driverthe enactment of workers-oriented
provisions within the U.S. capitalist frameworketfragility of this equilibrium has also
awaken interest of legal scholars, who have attedhfar a long time to regulate the relevant
issues taking them back to the common principldatwdur law. However, as this paper aims
to demonstrate, such attempt often collided with itcreasingly evolving standards and
practices, that may be hardly contained withinntherow limits of the statutory law. In such
respect, both case-made law and non-governmemahsations are likely to play a primary
role in regulating the delicate issues arising firnkes.

An Overview of the Right to Strike
From Crime To Right

The right to strike suffers from being precededlioy social fact of the strike: the law reacts
to this phenomenon, the law does not dominateiafs 1966 as cited in Betten, 1985). In

the industrial relations environment, strikes avessential with the employment relationship
and are often related to workers’ complaints reiggrdhe performance of the contractual
obligations under the conditions set forth unilaligrby the employer. This explains why

most of the striking activity occurs during the oggtion phase between the employer and
the unions, namely when the different contractwalgr must be properly offset.

The factors that trigger a strike are diverse aodnecessarily interrelated, but as a whole
they share the embodiment of demands which emptoyaat to press on the employer. In
this sense, strikes are powerful weapons aimedfatrang a particular policy within the
workplace. However, it should also be pointed bat sometimes strikes occur in response to
significant influences outside workers’ control andsuch circumstances, work stoppages do
not reflect the workers’ claims and therefore may/le managed within a single work unit.

Strikes are always collective. This feature hasséohcal explanation because as long as
employees were supposed to work under conditioilatarally set by the employer due to
the absence of a collective bargaining infrastngctan the labour side, courts used to
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construe work stoppages, literally, as a just cafigermination of the employment contract.
Later on, workers have realised that the counterpawuld have paid attention to their
grievances only if they had acted collectively amdured the solidarity of other workers. In
other words, employees have gradually become agfdtee fact that only a high number of
strikers would have affected the employer to sucheatent that they could not remain
insensible to their complaints. In modern labouacgice, the collectivity requirement
generally necessitates that the strike be annouimcadvance; otherwise, in the absence of
previous proclamation, a sum of individual abstamdiwould instead arise.

Along with other collective actions, strikes wenmggmally outlawed as criminal offenses —
no matter how many participants gathered at thkestiThe rationale of such a legislative
choice apparentlyles in the social alarm arising from strikes, whimay result in emulative
acts performed by workers belonging to other inglaissectors, potentially able to pose a
threat to national security. Not surprisingly, th@ughest legislation regarding labour
practices was enforced by most of the totalitaregimes spreading over Europe since the
early 1930s (Jacobs, 2008).

Past the phase during which strikes constitutenhingl offences, workers’ participation in
them still constituted a breach of the employmemitiact: the worker, in fact, stops carrying
out what they have promised to do (Murcia and ®iiffi 1997). However, a particuliéctio
juris aimed at avoiding harmful contractual consequemgtdsrespect to striking employees,
namely dismissal or more feeble penalties, has leédorated. According to the so-called
“suspension of contract theorythe strike merely suspends the effectivenesseottimtract
but leaves it intact. This technique openly pregetitht work stoppages do not infringe on
labour obligations but “hibernating” them insteadthe hope of a full recovering once the
conflict has been resolved (Murcia and Villiers9I® It does so by assuming that only the
main effects of the contract€., the respective obligations of lending one’s sssiand
paying the wage) come to a standstill. On the oflaerd, several collateral duties remain in
force, such as the duty of loyalty and the dutyptotect and safeguard the employer’s

property.

The latest step of this labelling process is thalisbment of civil sanctions for participation
in a strike, and ending up with the recognitiorstiike as a right to be exercised by workers
under certain conditions (Betten, 1985). The funeiatal achievement of such an evolution is
to make the employment contract much less precgiripreventing it to be terminated
because of the possible reprisals by the emplaygmaoviding the labour relationship with
legal protection also during the time of the wottppage. Nonetheless, courts often reserve
the right to downgrade the strike from a right tanare liberty whenever it is called for
political purposes, which at least in theory shalldays happen with the general strikes.

The Constitutional Overlay

In the general theory of law, the holder of a riglainnot suffer any loss because of its
exercise. This principle is clearly expressed keylthtin brocardjui iure suo utitur neminem
laedit? logically intended to elude contradictions insaléegal system, which should never
provide different legal responses to the same humetn{.e, prohibiting and in the
meanwhile permitting it). The mentioned standarsbahighlights the difference existing
between rights and liberties: only the latter,antf may expose those who exercise them to a
detriment, although not of criminal kind.
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Many of the EEC founding Countries, such as Franod Italy> have developed the general
concept of freedom of association typically corgdinn post-WWII Constitutional Charts
(such as the German orfefyrning it into a specific right to strike, albét be exercised in
compliance with the law. This “southern Europeaation of strike, which is also expressly
mentioned in the Spanish Constitutioapposes the “northern European” concept of sfrike,
where it appears mostly as a series of statutongunities from certain torts which workers
usually commit while striking (Betten, 198%).

At the national level, attempts to achieve a stajutregulation have failed nearly
everywhere; this also explains timerim role played by courts in elaborating the recogniti
of the right to strike. At the European level, foling a meeting held in 2000 in Nice, the
Council adopted the Charter of Fundamental Rightsong which six big chaptel$ the
Solidarity pillar contains a provision (Article 28xpressly dedicated to the right of collective
bargaining and action:

“Workers and employers, or their respective orgaioss, have, in accordance with
Community law and national laws and practices,riplt to negotiate and conclude
collective agreements at the appropriate levels encases of conflicts of interest, to
take collective action to defend their interegts|uding strike action”.

This provision marks the conclusion of a long l&dise path inaugurated with the European
Social Charter of 1961 The latter, in turn, was the forerunner to the 4@ mmunity
Charter of the Fundamental Social Rights of Worke#sich, until the new millennium, has
been the main supranational source for the exedfisiee right to strike apart from national
laws and practice. This is also thanks to the g of all those labour disputes exceeding
the Member States’ boundarie$he Nice Charter surpasses the 1989 one, on thban
because it guarantees not only social rights Butgilts and freedoms of the citizens within
the EU and, on the other hand, because it is anialflocument agreed upon by all Member
States whereas the Social Charter was not agremdhypthe United Kingdom.

Strikes as Conspiracies: the Boycott

When unions call a strike, they are accountable ifereffectiveness. Now, a strike’s
outcomes may never be ascertaimedante however, in order for it to be worthfile for
workers to undergo a certain degree in striking, phojected outcomes must at least offset
such hazard. But still, although the real effedta strike are unpredictable, unions will make
every effort to make the strike at least look sgstid in order to persuade striking employees
that the struggle is worthwhile. Indeed, uniond Wéve no interest in involving its affiliates
for a lost cause; however, the boundary betweecesscoor defeat is often very thin, because
labour disputes are definitely unpredictable.

One of the most valuable means to persuade doudtiployees, although in the short term,
is intimidation aimed at weakening the employers.fdct, challenging the equilibrium
between the employer and its employees often uhge®rmer to “enter the lists” against his
will. A la guerre comme & la guerr@hese kind of practices occurring during strikes,
commonly referred to as boycotts, may consist ofevice to persons or properties linked
with the employer, or of a complete social or basgostracism, or of both (Cogley, 1894).
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The origin of the word “boycott” is shrouded in timeists of history. It is commonly
attributed to a rent dispute between a group ehltenants and a land agent, Captain Charles
C. Boycott, during Ireland's Land League rent warthe 1880s (Minda, 1999). In the legal
field, in spite of being more than a century ofiqia praxis, the meaning of “boycott” is still
controversial and courts continue to argue arotsthierpretation. One shared aspect is that
the word boycott is usually encoded with metaphanmages recalling the idea of a
conflicting group refusing to deal.

Black’s Law Dictionary defines it as “an action dgeed to achieve the social or economic
isolation of an adversary” (Garner, 200%)This inclination to associate the concept of
“boycott” with “insurgency” has strongly influencédde way judges have interpreted its legal
meaning, with the consequence that all non-peabteiitotts have been outlawed in most of
the Western countries. Unlike the primary effectsaolabour dispute, whose legality is

granted by the constitutional overlay covering éxercise of some of the most important
collective rights, non-peaceful boycotts have beeld as criminal offences.

In other words, boycotts have not been affordedh e same protection granted to other
legitimate forms of protest occurring during wotkpages: the legislator’s reasoning might
be that such an indirect pressure asserted omtpeogers is of a kind that cannot be simply
considered as a breach of contract. Yet, boycottshee concomitants of nearly every strike
of considerable dimensions (Cogley, 1894). As aenalf fact, it is often hard to determine
whether strikes involving retaliatory conducts hg wvorkers may be deeded as non-peaceful
boycotts, and consequently they should be outlawdter all, the employees’ boycott
against the employers, often consisting of a cdaderefusal to work for purposes of
advancing a dispute over wages, hours and workomglitons, is the essence of all strikes
(Minda, 1999). Such investigation is quite trickygcause biased courts may be end up
preventing all significant strikes, therefore imtuzing the dimension as an indicator of the
lawfulness of a strike. Finally, it should be ded that labour disputes are amongst the few
legitimate tools at the workers’ hands, and shawtibe outlawed without a specific reason
restricting the constitutional freedom, irrespeetof the number of participants to the work
stoppage.

Other Collective Forms of Intimidation
Picketing

An implicit condition underlying the choice of #ing is that the places which the workers
have temporarily and voluntarily surrendered must loe filled by others, otherwise the
production damage might be neutralised and thugnigoyers have no incentive to comply
with the workers’ grievances. According to Blacka&w Dictionary, picketing consists of:

“The demonstration by one or more persons outsideisaness or organization to
protest the entity’s activities or policies and peessure the entity to meet the
protesters’ demonstration aimed at publicizing laotadispute and influencing the
public to withhold business from the employer” (Ger, 2004)

Usually picketing is accompanied by patrolling weigns, and its intimidating meaning is
addressed not only to the employers striking bst & workers who refuse to join the strike
(roughly called “scabs”). However, picketing tageire not confined within the firm’s
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boundaries. In particular, it is pretty common thigketers turn to the general public, making
them aware of the motivations lying beneath theikiag activity. In this sense, although
picketing is constitutionally guaranteed as a fofifree speech and as the legitimate exercise
of the freedom of assembly and association, itlmtimited where it constitutes a threat to
public order. The general rule applied in some twem is that peaceful picketing is
presumed lawful when also the strike is considéedul (Jacobs, 2008).

Blacklisting

Blacklisting is a side practice commonly exerci®gdunions during labour disputes, which

some regard, instead, as an attempt at revengetakele by both conflicting parties (Cogley,

1894). It consists of “a list of persons marked tart special avoidance, antagonism, or
enmity on the part of those who prepare the listhmse among whom it is intended to
circulate” (Ballentine, 1969). It also indicate® tact of putting a person on such a list, which
employers will do by identifying undesirable emmeg whereas unions will record workers
who refuse to become members or to conform toulssr Indeed, blacklisting does not

necessarily require the physical presence of wrilecumentation, and can instead be
pursued informally and by consensus.

The scope of blacklists is clearly discriminatoag, far as they aim at demarcating a certain
group of people who share the same objective fonlgneetaliatory purposes. Like picketing,
blacklisting entails coercive effects irrespectofeevident threats of work slowdown through
a strike (VV.AA, 1961). The slippery aspect of Wests is that, unlike picketing, the
anonymity of their drafters limits the other pastyeaction and thus grants an almost full
impunity. The more specific blacklists are, the enltkely the legislator is to outlaw them. So
if this determinativeness characteristic is absétacklists should rather be deemed as
newspaper advertisements (VV.AA, 1961), and theeefmurts are mostly willing not to
prosecute their drafters.

The Secondary Boycott in the American Legisative History

The Legislative Path

The different shapes adopted by the secondary bipyebich will be later analysed both in

its substantial layout and in its effects on laboelations, are the outcome of a suffered
legislative path of the U.S. Congress that date& bm1932. At common law, boycotts were
outlawed under a variety of legal theories (Denmgsty et al, 1981). The courts’ holdings
have been multiple and often contrasting, so fioispossible to outline the judicial evolution

which has taken place in the absence of a statldary

During the Hoover Administration (1929-1933), thegiklator enacted the Anti-Injunction
Bill (also known as Norris-LaGuardia Acfunder which “yellow-dog” contractshad been
outlawed. It can be seen as an expression of lipetaey, upon appraisal of the attribution to
U.S. employees of the freedom to form unions withemployer interferences. For our
purposes, it is also notable that the Act depritrexicourts of the injunction tool, on which
they commonly relied as a means to stop secondaoy @activity.
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Three years later, with the National Labor Relaigct (NLRA, also known as Wagner
Act),*® collective bargaining became the accepted natilabalur policy, mainly thanks to a
steadily higher support of union growth by the Fat&overnment. Despite the NLRA's
enactment, the Norris-LaGuardia Act was not abelisko conflicts emerged between their
respective provisions. In particular, the NLRA'©pe was limited to workers in the private
sector and did not cover agriculture and domestipleyees, supervisors, independent
contractors and all those employees whose emplayere subject to the Railway Labor
Act.'” The major legacy of the Wagner Act is, howevee @stablishment of the National
Labor Relations Board (NLRB} a federal agency in charge of investigating arthgu
unfair labour practices as well as conducting @est among workers, a channel through
which they could express their will to be represdrty unions in the workplace.

After the NLRA passed, the co-existence of two Attsmating secondary boycotts in a
different manner had the effect of making them averful weapon available to unions
(Dereshinsky et al, 1981). This critical situatinged the Congress to react, and in 1947 the
NLRA was amended by the Labor Management Rela#tagLMRA, also known as Taft-
Hartley Act)™® During the parliamentary debate on the secondaygdit section, co-sponsor
Senator Haft explained that “[t]his provision makesunlawful to resort to a secondary
boycott to injure the business of a third personowk wholly unconcerned in the
disagreement between an employer and his emplag&gksifair union labour practices were
reformulated in more precise terms, and secondaycdits were eventually banned.
Furthermore, many union privileges granted in thagWér Act were abolished. Even though
workers still secured the right of organising amddaining collectively, the Taft-Hartley Act
also recognised the possibility to not to join amyion and finally outlawed all those
enterprises, known as “closed-shtipihich hired only unionised workers.

Framing the Secondary Boycott Under the Statutory Law

As briefly stated above, secondary boycotts ocduenthe aggrieved party attempts to either
boycott a third party or to coerce it into joiniag ongoing boycott. Thus, workers instituting
a boycott may refuse to patronise firms that caito deal with the initially boycotted party
(The Columbia Encyclopedia, 2008).

Assuming that the (primary) employer cannot affr@&domply with the requests which have
triggered the strike, they can still seek help framother (secondary) employer in order to be
supplied with the workers needed for a temporanodeof time. Consequently, unions may
react by damaging this secondary employer in ostgy them from making business with the
struck employer through secondary boycotts. Inrofwds, secondary boycotts always arise
out of a primary dispute between a labour union angrimary employer and involve a
neutral third party. These innocent employers dse eeferred to as “noncombatants”, i.e.
people drawn into a dispute not of their own making

Unlike primary boycotts, the legislator has a ral@vinterest in restricting pressures exerted
against third parties in controversies for whichytlare not liable, and that they neither have
the power nor the authority to solve. This ratienaistifies rules that would be impermissible
if imposed on primary boycotts (Anderson, 1984)e fertinent provision is Sec. 8(b)(4)(A)
of the NLRA as amended by the Taft-Hartley Actietit“Unfair Labor Practices by Labor

Organization™? assuming that the secondary employer remains aldutespective of the
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dispute’s outcome, entangling attempts made bynsnare to be held unlawful and shall be
prosecuted in the forms prescribed, which ofterive the NLRB (Dereshinsky et al, 1981).

Courts realised very soon that the strict applicatf this provision led to great uncertainties.
In fact, the language of the law bared several gaities: the definition of “employee” could
not be analogically extended to those categoriesavkers excluded in the NLRA, and the
same happened with the correspondent definitiofenfployer”. Furthermore, since Sec.
8(b)(4)(A) prohibited only inducements to employett® courts had come to the paradox
that inducements and threats made directly to slrgnemployers did not violate the
secondary boycott statute.

In 1959, the Congress enacted the Labor-ManagerRepiorting and Disclosure Act
(LMRDA, also known as the Landrum-Griffin Actj.For our purposes, the law incorporates
the secondary boycott provision in the new Sec)(8J(B) of the amended Wagner Act, still
titled “Unfair Labor Practices by Labor Organizatic® This insertion succeeded in closing
the aforementioned loopholes, and as a result twadsgwere accomplished: the range of
employers covered by the act was broadly extendad, the new language of the rule
prevented its misapplication by the courts.

Despite these two relevant achievements, the dectf secondary boycotts must still face
borderline situations, where the law is in fact @leped on a case-by-case basis. Both the
common-situs picketing and the ally doctrine poseesal questions about the effectiveness
of the NLRA provisions, which still lack ultimatenswers and which should be viewed in a
perspectivale jure condendo

“Common-Situs” Picketing in a Nutshell

The basic principles for common-situs cases wetabbshed by the U.S. Supreme Court in
the General Electriccasé®. Since the mid 1950s, General Electric (hereindf&E”) had
followed a policy of reserving a gate exclusivetr independent contractors’ employees
working on its premises, who performed a wide ugra# tasks at its manufacturing facility.
In July 1958, following a strike called by the umiavhich resulted in picketing of the entire
plant, the separate gate was also picketed andaohtist independent contractors’ employees
were forced to stay out of the factory.

Ruling on the case, the NLRB applied a literal apph to the statute and held that the
union’s conduct constituted an unfair labour petin violation of Sec. 8(b)(4)(B) of the
NLRA as amended by the Taft-Hartley Act. On theeothand, the Supreme Court, in
reviewing the Board’s decision, concluded thathgtlkey to the problem is found in the type
of work that is being performed by those who useséparate gat&” The evidence arising
from the case was that the independent contracesngloyees had done work which was
very similar to the tasks normally performed by #steking employees. Because of the
integration of the independent contractors’ empésyato the production process of GE, it
was possible to infer that the two groups of woskeere, by and large, almost replaceable
and furthermore that they were an essential elemeht non-paralleled competition that GE
and the independent contractors had created (Gieed#i97).
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Beside the criterion of the type of work performmgdthe neutral employees, the Supreme
Court also held that an unfair labour practice tbg tinions may come to light only if the
independent contractors’ work is “of a kind thatulb not, if done when the plant were
engaged in its regular operations, necessitataiting those operation® In other words,
similarly to the exception under the “ally doctrimegarding employers performing struck
work, the Court introduced a “related work” test fetermining the lawfulness of picketing
that occurs at a primary site (Dereshinsky et 882). Nevertheless, the judicially provided
threshold was very vague, as it restricted thevagiework to that “connected to the normal
operations” of the primary employ&t.

Other Peaceful Secondary Activities

With regard to all possible forms of secondary loitg; which overall consist of techniques
intended to exert pressure on unrelated busing€aesip, 2008), employees’ secondary
actions are only one side of the coin. Typicallgdar unions arrange secondary boycotts
different from those involving employees vis-a-ingffective alternative measures. Among
them, consumer boycotts comprise practices of aissding information aimed at
eliminating consumer demand for products suppligdhle target employer (Dereshinsky et
al, 1981).

As a way of advertising and promoting the disputdpns’ activities directed to consumers
should never be restricted according to the FirseAdment to the U.S. Constitutidhwhich
inter alia expressly prohibits the legislator t@enlaws infringing the freedom of speech. In
spite of its constitutional overlay, such a freedbad to be balanced with the neutral
employers’ right not to be harmed because of ntatee labour disputes. An ad hoc solution
was apparently found through the “publicity excepticontained in Sec. 8(b)(4)(ii)(8) of
the NLRA as amended by the Taft-Hartley Act, whstlbordinates the legality of consumer
secondary boycotts induced by labour unions toralbmau of conditions.

Another remarkable secondary boycott practice ie Ho-called “hot cargo clause”

(Armstrong, 1955) a contractual provision contaimednion contracts obliging the employer

(or allowing employees) to refrain from handling working on goods stemming from a

struck plant, or from dealing with employers listed a union “unfair list.” Cargo clauses

were outlawed by the Taft-Hartley Act on the bakiat, through a pressure on the struck
employers, they tended to settle strikes on teawsréble to workers. The function of these
clauses is to secure permission from an employeexert secondary pressure upon any
person doing business with the employer who hasspute with the labour organization

(Armstrong, 1955).

The pertinent rule is Sec. 8{&pf the NLRA as amended by the Landrum-Griffin Attted
“Enforceability of Contract or Agreement to Boycatty other Employer”, which provides
some exceptions. According to the legislative mstf Sec. 8(e), there should be no doubt
that the legislator’s intent was to grant the empptca freedom to choose whom to deal with.
This freedom was intended to be as broad as pesdiy referring the proscription to
“express or implied” agreements, the legislatorsatm extend the prohibition to all those
clauses that might reasonably be intended by theading parties as a veiled agreement not
to handle or to work on goods stemming from a &tplant, or to deal with employers listed
on a union “unfair list” (Yale Law Journal, 1961).
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Genesis of the Ally Doctrinein Actsand Case Law
The Very Beginning: the Ebasco Case

It should now be clear that the secondary boydattite protects only disinterested parties, in
other words third parties whose intervention in ttentroversy has no valuable effect.
However, if the secondary target has previouslyeptmd farmed-out struck work or is

somehow related to the primary employer, then rias deemed to be neutral to the latter's
labour dispute, but is instead considered an dlth@ primary employer (Anderson, 1984).

This concept of alliance has no statutory basidyig on Senator Taft's remark expressed
during the Senate’s pre-enactment of Sec. 8(b)}4{Audge Rifkin ruled on the Ebasco
casé&* finding that “no unfair labor practice resultedr picketing a secondary employer to
whom struck work was being transferred by the primamployer” (Wooden, 1958).
According to Sec. 10(l), the federal district cgutiave jurisdiction to restrain activity
temporarily when the regional attorney has “reabten@ause to believe” that the activity
constitutes an unfair labour practice. Using thigra regional director of the NLRB sought
a preliminary injunction against some Ebasco stgkemployees. In fact, they were alleged
to have also picketed an independent partnersaiigdcProject Engineering, forcing some of
its draftsmen to quit. However, on the basis ofrevipus contract, Ebasco was entitled to
supervise the work done by Project’'s employeeseamh to set their wagé3This led the
court to say that Project actually ran a businddsntical to Ebasco’s® Judge Rifkin
highlighted a noteworthy detail about this casenely that the effect of the strike had been
fully balanced by Project’s activity, as if Ebasiead hired strikebreakers. As a result, the
picketing clearly did not have as its object “reng . . . any . . . person . . . to cease doing
business with any other person”. Finally, the ccwetd that the provision of the NLRA
prohibiting secondary activity applied only wheteould truly be said that the other person
had no interest in the dispute (Chepaitis 1997)ckvtakes us back to what was underlined in
the beginning of the paragrapte. that the secondary boycott statute does not alppig
since Project by no means can be considered datisgted party.

Conditions Under Which Alliances Arise

Integration of Business and Operation: the StruakkV

As in theEbascocase, two independent employers may become allie B’s business
expands with work that would otherwise be handlgd\is striking workers (VV.AA, 1980).
This was particularly evident in the aforementionseminal struck-work case, because
already before the strike Ebasco had subcontragte#lers to Project, and had furnished
supervisors entitled to exercise a pervasive cootrer Project’'s employees. However, after
the Ebascoruling courts have not implied that secondary exygis are to be deprived of the
protection afforded to neutral ones by Sec. 8(¢)solely because they make use of
externalised struck work. In the ca&®yal Typewriter C3’ a company struck by its
repairmen instructed customers to let their typ@ssibe fixed by any independent repairman
of their choice, and promised them to pay the pseiSince there was no integration
between the two businesses, the court held thatpitieting towards the independents
constituted a violation of the NRLA because Royal the secondary employers could not be
deemed to be allies.
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What is struck work? The significance of this queestis self-evident, because on its
boundaries rests the rationale of the NLRA provisib is widely agreed that struck work is
work which —but for the strike — would be performed by the employekeshe primary
employer. The formula should be read as followitige performing of subcontractual
obligations by a secondary employer on the pringabghalf is not alone sufficient to make
them allies, when the contracted work would be dagardless of the strike (Levin, 1970).
In both theEbascoand theRoyal Typewriterdecisions, the secondary employers clearly
performed work that, but for the strike, would hdezn performed by the (striking) primary
employees (Dereshinsky et al, 1981).

Furthermore, some courts have added the malicerfactorder to restrict the sphere of
application of struck work. In other words, theh®sld also be evidence that the work was
intentionally transferred to the secondary employerorder to avoid the impact of the
primary dispute. The rebuttable consequence of sutdst is the assumption that entering
into subcontracts after a strike has been calledresasonable proof of the intent to evade it.
Insofar as this practice imposes a reverse burdeoramf, it improperly contradicts the
flexibility which should be typical of contractualegotiations, and therefore should be
rejected.

Common Ownership and Control

The first application of the ally doctrine occurredrely one year after the ruling about
Ebasco. In the casevin-Lyons® both the primary and the secondary employers wereed

and managed by the same corporation: here the helditthat a common ownership affects
the business activities to such an extent thatsdo®nd corporation will never be “wholly
unconcerned” in the first’s labour disputes. Theormle of this ruling lies in a judicial
presumption applied by the courg. that commonly owned and managed employers engage
in “one straight line operatior®®

This test assumes that enterprise A is enterprisgp@®duction arm, but if plainly applied
may lead to deadlocks. In fact, it fails to givdogic explanation to those cases where,
although the goods produced or the services prdvatde different (thereby forbidding the
inference that it is a common production that tuthe two firms into “allies”), two
enterprises still share the same substantial eap@cs by creating a community of interests.
Perfectly aware of the inaccuracy underlying theaight line prerequisite, the NLRB
eventually discarded it as a valuable means toadiscalliances between employers and,
therefore, to make the secondary boycott provisiapplicable.

The “one straight line operation” concept has ndéesm properly defined in case law, and, as
a result, it is still used with different meaniragsd for different purposes. In particular, where
the “straight line” element is too mild to encompaslevant cases of common ownership and
control, the “actual common control” standard corapsBriefly, this standard consists of a

number of tests taken by courts which considerregwerporate factors such as whether the
companies exchange employees, advance each o#ubt, ecnake sales to each others, etc
(Dereshinsky et al, 1981). Ca va sans dire thateffieiency of such a method cannot be

generalised, since the tests are conducted oneabgasase basis. However, it is essential for
the control exercised on the two entities to beacsince potential influence is too common

to warrant application of the doctrine (Levin, 1970
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Co-employers

As underlined above, a close relationship betweepl@yers is not a necessary condition to
consider them allies. It is worth recalling Senaiaft's statement about the “unconcern”
element as a requisite for the application of $b)(4)(B): according to it, a secondary
employer may still be concerned in the primary’spdite as far as he supervises, on the
latter’s behalf, employees accomplishing their saskis important to emphasise the fact that
the extension of such a supervision goes far begpamére control of the final result, whereas
it entails that secondary employers are in chafgeverseeing the labour processitinere.
What triggers the existence of a co-employersimlahip is different than under the single
entity doctrine: in fact, the attention is here Used on the degree of control that one
employer exercises over another employer’'s empkydet surprisingly, co-employer cases
mainly occur when A’s work is subcontracted to B Bustill retains some control over the
labour relation policies of B. The language usedsblolars in shaping the co-employers
doctrine tends to associate it with the singletgmtoctrine. Although the distinction between
the two concepts is philosophically insignificaitt,is however tactically crucial because
circumstances suggesting coemployer status areravea prevalent than those required for
singleness (Levin, 1970).

The rate of control exercised by the secondary eyeplwhich allows him to be viewed as a
co-employer is fairly disputed. Courts have comsidy contended that, unlike the influence
stemming from the holding entity, it is sufficiefdr this kind of control to be merely
retained, meaning that — while in the former cageholding entity is in a position to exert an
all-encompassing influence on the way in which ¢batrolled firm operates — in the latter
situation, instead, the co-employer must merelinltee position to affect specific aspects of
the other employer’s labour relations: it mereliames control in some areas, while leaving
the rest to the other employer’s discretion. Finadlecondary employers shall be free from
unnecessary pressure exercised by the primary(begs, 1970), otherwise the integration
between the two enterprises would end up beinglmse and they should be considered as a
single entity.

Common Control over Labour Relations

The cut-off of such an interrelatedness between(faronally) separate business entities may

be found in those situations where the employmenditions for both the enterprises are set

by only one employer. In this case scholars tendetmgnise the two entities as a single

enterprise. Here the application of Sec. 8(b)(4XB)uld be granted only to those businesses
which the secondary employer could freely discargineven running the risk to be sued by

the primary employer for breach of contract (Leif70).

Usually this common control over negotiations ie thbour market is strictly linked with
common ownership, which makes companies horizgntatégrated. However, this element
IS not necessary: it may also happen that unreletéelprises’ workers, even represented by
different unions, go on strike against one emplogesrder to prevent the latter to fix work
conditions for the workforce as a whole. A cru@ahsequence stemming from the horizontal
integration between two companies is that when eyags of one do not engage in concerted
bargaining activity, they compete with employeesht® other company (Chepaitis, 1997).
Briefly, assuming that two enterprises (A and Bjualty form one integrated and multi-
shaped enterprise, a picketing activity of A’slgtrg workers damages B no more unlawfully
than it would damage A. This conclusion is madesjiids by courts through a much broader
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construction of the term “other person” containediLRA.* It goes without saying that this
results in an extension of its sphere of applicatio

From Alliance to Neutrality: the Way Back

Once a neutral employer becomes an ally, underhwt¢onditions can he restore his neutral
status? The issue has a huge relevance for thedagoemployers, to whom the NLRA

affords the right to be preserved from boycottsyahthey have no (actual) tight relations

with the primary employer.

The case law that has evolved under the ally dextidentifies factors that may be used to
appraise the secondary employer's neutrality (Mid&Y7). As stated above, the lawfulness
of secondary activities should be determined bysseg whether its economic impact is
disproportionate to the secondary's involvementhwihe primary employer. In the
Morrison’s casé! some laundry workers went on strike with the pegpof renegotiating the
collective agreement. When the union found out that enterprise relied on a secondary
employer whose employees performed struck work orri8bn’s behalf, it requested that the
secondary employer either affirm or deny that isy&rforming such work (Dereshinsky et
al, 1981). Having received no response, the uniokeped the secondary employer; but the
Trial Examiner found in such a behavior a violat@inSec. 8(b)(4), since at the time the
union commenced picketing at the secondary empgpeemises, it had ceased performing
struck work and hence it should not be held anailymore.

Contra the NRLB reversed this decision holding that “ti&y, in order to expunge its
identity with the primary dispute, is under an affative duty to notify the picketing union
that struck work shall no longer be performé&d'This obligation however is neutralised
when unions know or should have known, throughetkercise of ordinary care, that during
the time of picketing the secondary employer damsperform struck work. The Morrison’s
case does not jeopardise the protection grantefdrtoer allies, who can still enjoy the
application of the NLRA provisions simply breakittweir link with the primary employers.
However, it still entails that upon termination tife ally status an affirmative duty of
notification arises every time unions are not ablaliscover the relinquishment of struck
work on their own.

Concluding remarks

Secondary boycott provisions, along with exceptitmshe general rules such as the ally
doctrine, reflect an underlying policy of balancitige rights of unions to pursue their
economic interests with the protection affordechémaligned parties. The single enterprise
and the coemployers doctrines rest on the needdcome the employers’ neutrality, every
time that their businesses are identifiable withsthof the primary employer’s ones to such
an extent that, the secondary workers being thagmyi's fellows, they may justifiably be
reached. Nonetheless, this sort of immunity gramtethbour activities has been judicially
created on a case-by-case basis, hence heavimgetyn each factual background. Ever
since, moreover, reversals of policy and disagregsngave been so frequent that foreseeing
a certain judicial outcome relative to secondarydotts is nearly impossible.
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The US statutory law has long provided sectionsaauhg secondary activities performed
during strikes, even though the term “secondarycbtiy is never used by the legislator.
Other legal systems, such as the vast majority wbfgean countries, consider secondary
activities rather as collateral behaviors typica#lated to work stoppages, in other words as
devices aimed at ensuring the effectiveness destriAs a result, courts within the EU are
quite reticent to shield unoffending employers fronessures in controversies that are not
their own. This approach is indeed endorsed byangeér unionisation, which tremendously
affects labour relations and the policy makinghe labor law field.

All this assumed, would an exclusive regulation satondary boycotts make any sense?
Considering that specific by-laws would involve rextely different prohibited activities,
ranging from picketing at the neutral employer’srmises to engaging in actions harmful to
the latter’s productivity, the judicial strugglerfanambiguity would be harsh. The answer is
therefore negative. Narrowing the issue, legistatbrould instead develop general guidelines
aimed at preventing litigation among parties anthatsame time at encouraging courts to
adopt permanent determinations. For this purposey@al substitutive role shall be played
by administrative bodies or by international orgations such as the International Labor
Organization (ILO), a specialised agency operatimgler the UN aegis, whose near-
worldwide scope could even result in a harmonisatad the different national legal
frameworks related to the strike phenomenon.
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Notes

! The suspension of contract theory has been wiatidpted by European courts, in an attempt to oveedhe
lack of constitutional grounds of the right to letri

2 The qualification of strikes asghts instead ofliberties represents one of the most valuable achievements
within the modern legal tradition. Granting workevith a freedom to strike would have merely preedrthem
from being charged with a criminal offence. Howevenrkers would have been still liable towards thei
employer for the breach of contractual obligatiohs.addition, this would have entitled the employer
withdraw from the contract without any further dutythe striking employee. By contrast, workersihguhe
right to strike may not be held liable for any work gtages at all, provided that the latter occur witthia
limitations set forth by law.

% He who acts in accordance with a right of his destsdamage others.
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* Seel946 MNST. preamble para. 7 (Fr.) (“The right to strike shzdl exercised within the framework of the
laws governing that right”) (translation provided the author), which the Preamble to the 1958 Gtutisin
refers to.

® SeeCosT. art. 40 (ltaly) (“The right to industrial actioshall be exercised in compliance with the law”)
(translation provided by the author).

® SeeGG art. 9 (F.R.G.) (“All Germans shall have thehtigo form corporations and other associations”)
(translation provided by the author).

" SeeC.E. art. 28.2 (Spain) (“The right of workers tadilgt in defence of their interests is recognizede Taw
governing the exercise of this right shall estdiblibe safeguards necessary to ensure the mainteradnc
essential public services”) (translation providgdtbe author) and C.E. art. 37.2 (“The right of kens and
employers to adopt collective labour dispute measis hereby recognized. The law regulating theoéses of
this right shall, without prejudice to the restigcts which it may impose, include the guaranteezs&ary to
ensure the functioning of essential public servic@ganslation provided by the author).

8 In England,seegenerally Trade Union and Labour Relations Act, 1974, sé8(4), which prevents terms of
collective agreements prohibiting or restricting ttight of workers to engage in a strike to formt g any
employment contract.

® The distinction may be further splitted when cdesing that the “continental Northern European apph” is
basically different from the “British Northern Eyoean approach”

9 They are: 1) Dignity; 2) Freedom; 3) Equality; @dlidarity; 5) Citizenship; 6) Justice. A seventiapter
containing the final provisions follows. Howevershould be noted that the Charter is not legalhging as is
having only been “solemnly proclaimed” by the Ewrap Parliament, the Council and the European
Commission. It was however included in the propoBedopean Constitution, signed in October 2004 but
which failed to be ratified after referendum degeiat France and the Netherlands. Nonetheless, thet€? was
referred to in the Lisbon Treaty, and will be tHere legally binding within the EU once the ratét®on process
will be completed.

' European Social Charter art. 6.4, Oct. 18, 196Tremised at Strasbourg on May 26, 1996, Europ. &S
163, 36 I.L.M. 31 states:

With a view to ensuring the effective exercisela tight to bargain collectively, the Contractingrfes

.. . recognise: . . . the right of workers and kyegrs to collective action in cases of conflictsrierest,
including the right to strike, subject to obligatfo that might arise out of collective agreements
previously entered into.

12 See also entry ‘boycott’: Ballentine, J.A. (1968gllentine’s Law Dictionary (3% ed). Rochester, NY:
Lawyers Co-operative Pub. Co

A species of ostracism, a combination in refusinghtive business dealings with another until he
removes or ameliorates conditions deemed iniméhe members of the combination, or some of them,
or grants concessions which are deemed to makadaemoval or amelioration of such conditions.

3see also entry ‘picketing’ in: Baligine, J.A. (1969)Ballentine’s Law Dictionary(3° ed). Rochester,
NY: Lawyers Co-operative Pub. CtThe establishment and maintenance of an orgaréspibnage upon
the works of an employer and upon persons goiragtbfrom them.”

14 The name of the Act derives from its sponsors: Séhator George Norris (R) and NY Representative
Fiorello H. La Guardia (R).

!> The expression “yellow dog” refers to those clausentained in employment contracts which state the
employee’s consent not to join a labor union asoadtion of employment. The formula indicates the

metaphoric transformation of all workers waivingeithrights in yellow dogs, a symbol of slavery and

submission to the owner.

16 The name of the Act derives from NY Senator RoBeiVagner (D), who had already promoted the Social
Security Act and is considered one of the archsteétthe modern social state. The NLRA was onénefrhost
significant legislative initiatives of Franklin lRoosevelt’'s New Deal, and resulted in a deep chahtee U.S.
labor law. Although toughly hindered by the emplsyehe NLRA was active only from 1938 on, aftevesal
head-on collisions between the two parties sudchealmost two-month long occupation of General dfisit
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' The Railway Labor Act (RLA) is the first federaaw governing labor relations in the transportation
industries. Passed in 1926, the Act was amend&€36 to cover the emerging airline industry.

8 The NLRB substituted a much weaker organizatidgaldished under the National Industrial Recovery. Ac
is formed equally by both workers’ and employeeginesentatives for a total number of six.

¥ The name of the Act derives from its sponsors: &ator Robert A. Taft (R) and NJ Representatieel B.
Hartley (R). Still effective, the Act was legisldteverriding President Harry S. Truman’s veto.

2093 Cong. Rec. 4198 (1947).

2L Except in those states that have enacted “righterk” laws, the Taft-Hartley permitted the “uni@mop”
clause, which although not requiring the union mersbip as a precondition for the employment stilcéd the
employed worker to join the union within a periddime following its hiring.

%2 The provision reads as follows:

8(b) It shall be an unfair labor practice for adalorganization or its agents . . . 4) to engageirto
induce or encourage the employees of any emplayengage in, a strike or a concerted refusal in the
course of their employment to use, manufacturecgs®, transport, or otherwise handle or work on any
goods, articles, materials, or commodities or tdfguen any services, where an object thereof is: (A)
forcing or requiring any employer or self-employtson to join any labor or employer organization o
any employer or other person to cease using, geliandling, transporting, or otherwise dealinghe
products of any other producer, processor, or naarufer, or to cease doing business with any other
person.

Z1d., at5.

24 The name of the Act derives from its sponsors: &hator Phil Landrum (D) and MI Representative Robe
P. Griffin (R).

% The provision reads as follows:

8(b) It shall be an unfair labor practice for adabrganization or its agents . . . (4)(i) to ergay or to
induce or encourage any individual employed by pegson engaged in commerce or in an industry
affecting commerce to engage in, a strike or asadfun the course of his employment to use,
manufacture, process, transport, or otherwise laodl work on any goods, articles, materials, or
commodities or to perform any services; or (ii)thoeaten, coerce, or restrain any person engaged in
commerce or in an industry affecting commerce, whereither case an object thereof is: . . . (Bgifig

or requiring any person to cease using, sellingydhiag, transporting, or otherwise dealing in the
products of any other producer, processor, or naarufer, or to cease doing business with any other
person, or forcing or requiring any other emplotgerecognize or bargain with a labor organizatisn a
the representative of his employees unless sudhn tganization has been certified as the reprateat

of such employees under the provisions of sectidPr@vided, That nothing contained in this claudg (
shall be construed to make unlawful, where not rettse unlawful, any primary strike or primary
picketing.

% |ocal 761, International Union of Electrical Worker. NLRB (General Electric), 366 U.S. 667, 679§1).
27 Id

% General Electricsupranote26.

2 General Electricsupranote26.

% The provision reads as follows:

Congress shall make no law respecting an estabdishwf religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, othef press; or the right of the people peaceably to
assemble, and to petition the government for aessdof grievances.

31 The provision reads as follows:

8(b) It shall be an unfair labor practice for &da organization or its agents . . . (4)(ii) toetten,
coerce, or restrain any person engaged in commarde an industry affecting commerce, where in
either case an object thereof is . . . (B) foradngequiring any person to cease using, sellingdhiag,
transporting, or otherwise dealing in the produdtany other producer, processor, or manufactoreio
cease doing business with any other person.
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32 The provision reads as follows:

8(e) It shall be an unfair labor practice for aapdr organization and any employer to enter intp an
contract or agreement, express or implied, wheseioh employer ceases or refrains or agrees to oease
refrain from handling, using, selling, transportimgotherwise dealing in any of the products of ather
employer, or cease doing business with any othesope and any contract or agreement entered into
heretofore or hereafter containing such an agreestedl be to such extent unenforceable and void.

% Seesupranote14.
34 Douds v. Metropolitan Federation of Architects o), 75 F. Supp. 672 (S.D.N.Y. 1948).

% During the strike, Project also performed work Eyasco and some of it was even transferred tae€roj
the half-finished state in which the strikers left

3% See notd 4.

3" NLRB v. Business Machine Mechanics Local 459 (Rdygewriter Co.), 228 F.2d 553 (2d Cir. 1958%rt.
denied 351 U.S. 962 (1956).

% Marine Cooks and Stewards Union (Irwin-Lyons LumBe.), 87 N.L.R.B. 54 (1949).

% 1d.. Here the NRLB held that, because the two commoniyed companies were engaged in “one straight
line operation”, neither could claim neutrality finche other’s labor disputes.

0 Judge Rifkin affirmed: “To give such broad scopette term would, for instance, reach out to amtlisie the
business relation between an employee of the pyiaployer and the primary employer”. (Ebasgpranote
65).

1 Laundry Workers Local 259 (Morrison’s of San Diggb64 N.L.R.B. 426 (1967).

2 Morisson’s of San Diegsupranote41.
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