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Beyond ‘Agency Employment’ in Pakistan: The outsoucing of
employers’ responsibilities to employment agencies
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Abstract

The proliferation of agency employment in Pakisigrma serious labour problem and a
public policy concern because of the potentiallygatere implications for agency
workers’ basic statutory rights and ensuing sociafjuities. It is suggested that agency
employment takes two distinct forms in Pakistane Tinst may be termed pay-rolling
agencies — this is potentially an attempt by emgrigyto bypass statutory obligations
concerning workers’ statutory benefit entittemeatsd trade union rights, simply by
paying workers through an agency. The second foomstitutes agencies which are
genuine in nature and perform a traditional ageratg. This paper discusses issues
surrounding blurring organisational boundaries ®lation to the use of agency
employment and its implications on agency workktsreover, it pulls together pertinent
theoretic arguments in explaining the differenceveen motives behind the adoption of
pay-rolling and traditional agency systems.
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Introduction

Attention has recently been directed to the pattgramployment relationship with the
provision of labour to a client organisation by doyment agencies. Firms are
increasingly looking beyond ‘standard employmenmntaacts’ for flexibility and
economic gains and agencies offer substantial ttfigeeconomies in order to gain
contracts (Matiaske and Nienhuser, 2006; Purcellcéll and Tailby, 2004; Storrie
2002). Whilst firms guarantee themselves greatexitdility and often rewarding
financial gains, agency work, on the other hanégctéé people with this employment
status (Dale and Bamford, 1988; Pfeffer and Bai@s8).

Agency employment is a ‘three-way’ or ‘triangulaglationship involving a worker, a
company acting as a temporary work agency and aagsepany, whereby the agency
employs the worker and places him or her at the@odision of the user company
(Davidov 2004). The hiring of workers through ageachas become a central focus of
employment policy over the last ten years (ILO 19{0rrie 2002). Agency employment
has changed the contours of employment relatiomsany parts of the world and raised

" Abdullah Zafar Sheikh, International Business Biwh, The University of Nottingham Ningbo, China
Email: Abdullah.zafar-sheikh@nottingham.edu.cn




New Zealand Journal of Employment Relations 33¢281

concerns about employment protection, statutorefismnand collective bargaining rights
of agency workers (Arrowsmith, 2006; Cowell anddgbir?002; Matiaske and Nienhuser,
2006; Sayeed, Ali, Parveen and Ali, 1997). The m&yed by employment agencies is
both complex and dynamic, and involves complexitésthe triangular relationship
(Davidov 2004; Rubery et al. 2005; Purcell et &04). This three-party employment
relationship often generates ambiguity regardirggemployment relationship and raises
guestions as to who is the ‘employee’, and ambygag to the employment rights
associated with this status. An equally importargsgion is who bears the responsibility
of an ‘employer’ in terms of providing employmeights and responsibilities (Collins,
2001; Davidov, 2004). These questions arise in ghaetto the blurring of organisational
boundaries and the lack of clarity surrounding plesition of these workers in labour
laws (Fudge, 2006; Gonos,1997; Rubery et al. 200% blurring of organisational
boundaries between agencies and client organisatipotentially undermines
employment conditions and raises concerns aboutethployment rights of agency
workers (Burgess, Rasmussen and Connell, 2004dba7004; Rubery et al. 2005).

Traditionally, and predominantly in the West, ageacsupply workers who perform
short-term temporary work for a client, then moveto do the same for another client.
The only longer-term relationship these workersehiawvith the agency (Davidov 2004).
However, in some instances, opportunistic employersl to relinquish employers’
responsibilities to agencies to avoid the costatirej to statutory employment rights
(Storrie, 2002). This amounts to nothing less thiha complete ‘outsourcing’ of
employers’ responsibilities by client organisatistdosemployment agencies (Arrowsmith,
2006; Francois, 1999; Storrie 2002). For instatioese are situations in which the only
service provided by the agency is the payroll fiomct{Magnum, Mayall and Nelson,
1985). In this case, the workers are engaged Wwélclient organisation for a long-term,
often indefinite, period of time and perform theirk just like any other employee of the
organisation. The only difference from other perer@remployees is that these workers
receive their payment from the agency. The agesayot involved in hiring decisions,
wage-setting or dismissals, and certainly not ie #dlocation of tasks and work
supervision. The agency receives a payment fronclieat organisation every month,
retains their commission, and then pays the workkéesice by using an agency for ‘pay-
roll’ purposes, the client organisation avoidsgtaty minimum benefits without facing
legal implications. In addition to relinquishing ployers’ responsibilities in terms of
statutory employment benefits to the agency, engsbyeffectively exclude these
workers from bargaining units within their workfercoften generating a non-unionised
workforce within a unionised workplace (Gray, 206&ery, 2004).

Literature provides a number of varying explanatioh companies’ use of temporary
agency workersThe next section discusses growing body of litem illuminating
diverse set of explanations and varying antecedeintemporary agency employment,
mirrored by pertinent theoretical insights.
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Agency Employment — Theoretical Insights

Researchers have generally proposed dichotomouslogmgnt structure with
distinctions between internal or core and exteromalperipheral groups of workers
(Atkinson, 1984; Cappelli and Neumark, 2004; Da&ligzke & Uzzi 1993; Lepak & Snell
1999). A good starting point in explaining growamd business rationale for the
deployment of non-standard forms of employmentryements is the discussion on
issues surrounding employment flexibility. Notabtlie flexible firm model (Atkinson
1984), suggested a core-peripheral staffing styasmgl triggered debate in the scholarly
and business literature (Atkinson, 1984; Hakim,@33%unter, McGregor, Maclnnes, and
Sproull, 1993; Pollert, 1988, 1991). The next sectliscusses segmentations associated
with core-periphery dimensions discussed in thelfle firm model.

Flexible Firm Model

The flexible firm model suggested that organisaticgtain and develop an inner layer of
core employees who possess high-level firm speakdls (Casey, Metcalf and
Millward, 1997; Hakim, 1990; Hunter et al. 1993)urther to this goal of adjusting
employment to demand, reliance on temporary agency employment can @isaide
employment stability to regular core employees he form of layoff avoidance -
mirroring the core-periphery segmentation assodiatgth the flexible firm model
(Atkinson, 1984) Moreover the core-periphery conceptions, as empthin the flexible
firm model (Atkinson, 1984), highlights the strategse of agency employment along
the core-periphery lines. Another important conieptis the Transaction Cost
Economics (TCE), which discusses economic perspeom organisations. Though TCE
discusses a vast range of issues covered in a gy of literature, the next section
briefly discusses TCE in explaining the use of @ayeemployment.

Transaction Costs Economics

A vital perspective, which potentially explains these of agency employment,
particularly from budgetary guidelines, is trangaticost economics (Williamson, 1979).
In the case of labour-related transactions, thes#aetion costs economic perspective
posits that the transaction costs increases wélttimplexity and the division of labour.
Transaction cost economics theory implicitly advesareliance on permanent workers
where the transaction costs of using agency lal®urigher. The transaction costs
perspective also points to the difference betwegmpnent open-ended contracts and the
agency employment. The difference primarily liesha costs of terminating the contract.
While a work relationship between an agency woikad a client organisation can be
terminated at any time at no cost to either paaty,open-ended permanent contract
cannot be unilaterally terminated without costs.sfeted earlier, Pakistani law provides
strong protection to permanent workers againstiumfiamissal and cursory evidence
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provide some indications of proliferation of agereayployment against this backdrop.
Moreover, this employment protection is associatéll termination/dismissal cost in the
form of notice of termination and severance coBhus, the transaction cost associated
with the dismissal/termination of permanent emplegincontract encourages employers
to exercise ‘strategic staffing’ in the form of ihy workers through employment
agencies.

The dichotomy flowing from core-peripheral segméotes (flexible firm model), often
grounded in financial and transactional (transactiost theory) underpinnings, become
all the more lucid when these segmentations coorespith differences in contracts
types entailing polarization in the workforce remg from differential treatment between
permanent and non-permanent workers. Especiallgnithconcerns workers who do not
work directly for the core employing entity (clieatganisations), but work for another
employer, such as an employment agency. This natfatuality between internal and
external, or primary and secondary labour marketexplicated in the theory of dual
labour markets (Doeringer and Piore, 1971; KallghBeskin and Hudson, 2000), which
is discussed in the next section.

Theory of Dual Labour Market

Building upon the work of Kerr and Dunlop, on thencepts of internal and external
labour markets, Doeringer and Piore (1971) develdpe Internal Labour Market (ILM)
theory into a useful analytical instrument in orderoutline the basic ideas of labour
market duality. The theory of dual labour markeBodringer and Piore, 1971) has
described dual labour markets where jobs fall @tber the primary or secondary sector.
Jobs in the primary sector are “good jobs” charézd by high wages, job security,
substantial responsibility and ladders where irgkpromotion is possible. Jobs in the
secondary sector are characterised by low wagssatattachments between workers
and firms, and are menial. Although delineationsefyjmentation and the associated
sources of duality are rooted in a multitude oftdes, the scope and discussions in this
paper are focused on within-firm labour market twédion of workforce flowing from
the distinction associated with contract types atkplace level. This particular duality
can be referred as type-of-contract segmentatiatayieja, 2001). The next section
discusses this duality flowing from the differetitas in contract types in more detail.

Multi-segmented workforces

In the backdrop of type-of-contract segmentatwarkforces in the primary (insiders)
sector are characterised with permanent employmesoritracts which exhibits

characteristics such as high negotiated wages,t greanotion possibilities, good

working conditions and employment stability. At tbéher end of the spectrum, are
precarious and vulnerable workers more often than amaracterised with the non-
standard employment contracts, such as temporaggcggcontracts. Workers in this
secondary (outsiders) sector tend to have low pagr or no benefit entitlements, little
possibility for advancement, poor working condisoand often harsh or arbitrary
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discipline (Polavieja, 2001). The duality in th&dair market resulting from the Type-of-
contract segmentation carries with it a numberrafasirable consequences. Basically, it
generates ‘horizontal’ labour market inequalitiedich implies that workers realising
equal tasks actually enjoy dissimilar job conditiaterived from their types of contract.
Moreover, workers on this sector are often excludemim collective bargaining
arrangements. This has serious implications on eoatipe fairness between workers
and may potentially result in exploitation of oregsent of workers who are likely to be
characterised with non-standard employment corstract

Flowing from issues surrounding potential margsetion of workers in the secondary
labour market, a potential explanation in regardh® pay-rolling agency system, may
also be derived from the sociological literaturedempinning the politico-economic
antecedents of temporary agency work. The flexiol® model, transaction costs
perspective and to a considerable extent the #®amf dual labour markets mostly
explain labour market institutions and arrangemefots the ongoing employment
relations in efficiency terms, that is, in terms ioferest of market participants in
minimising the costs of their transactions. Thétjgal economy literature embedded in
sociological approach to institutions tends to vielwour markets by a variety of social
forces in addition to efficiency considerationsclsias the distribution of power in the
society by often suggesting firms as island of canss powers acting rationally to
maximise their own advantage by exploiting theerentlyunequal bargaining powers
between labour market actors — such as employatswamkers (Fox, 1974; Weber,
1978). The employers’ interest lay in maximisimg tprofit derived from labour and
minimising the cost of its hire — employers’ superiposition serve him in both
endeavours (Fox, 1974). Given the normally moresging economic needs of the
workers, the uneven balance of power between eraognd workers can result in
social injustice (Fox, 1974)Especially, in regard to agency employment, this ba
exacerbated by the fact that agency employmentljargmains outside of the regulatory
framework governing employment in many parts of therld (Burgess et al. 2004,
Davidov, 2004; Sayeed et al. 1997; Storrie,200R).the Pakistani context, agency work
perhaps evolve as an evasion largely due to fadoch as labour market poverty,
existence of regulatory gaps and the asymmetritriliision of power and wealth
between employers and workers.

It is also important to note that the use of wasken temporary agency contrabig
employers is widespread, and evidence suggestsstitéit employment is growing in
many regions of the world (Erickson, Kuruvilla, &feo and Ortiz, 2003; Forde, 2001;
Koene, Paauwe and Groenewegen, 2004; Sayeedl®9dl.Storrie, 2002). However the
explanations and nature of agency employment ateuniwersal. The explanations of
agency employment are mainly discussed in the Westeademic literature (see for
example Purcell et al. 2004; Rubery et al. 2005)ene agencies mostly operate in their
traditional role by supplying workers who perforrosg-term temporary work for a
client, and then move on to do the same for anothient. However, in the present
dynamic business environment, and in the absencerprehensive research on agency
employment, the universal applicability of theseguements/models, explaining
employment relationship, may be questionable (Budthand Deborah, 2001). It is,
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therefore, not clear as to what extent theoriesaiso@xplaining reasons of agency
employment in the West can guide us to understhadiiotives and nature of agency
employment in contexts outside Western world. Aistelg studies have focussed on the
traditional form of agency employment, and havegbbuo explore the reasons of this
form of agency employment (Forde, 2001; Druker &tahworth, 2004; Storrie, 2002;
Uzzi and Barness, 1998; Ward, Grimshaw, RuberyBeyhon, 2001), it is difficult to
identify robust findings that generalize acrossterts where agency employment may
take different forms, potentially for different sems resulting in different implications
for the agency workers. Given the fact that différeeconomic, competitive and
regulatory contexts have considerable influencahenway firms make use of agency
employment (Erickson et al. 2003; Matiaske and Niger, 2006), it is important to
understand the reasons why firms adopt differerdctmes in regard to agency
employment in different national legal contexts.eGruch context is Pakistan. The next
section highlights issues surrounding agency enmpémy in Pakistan.

Agency Employment in Pakistan

Pakistan is a developing country with the worldisthslargest population and an

economic growth rate that has been consistentlitippsince a 1951 recession. Driven
by an agenda sponsored by the International Mop&tand (IMF), World Bank and neo-

liberal economic policies, the Pakistani economg hepidly integrated into the global

economy (Samad and Ali, 2000). This has resultedhen privatization of key state

industries and the opening up of export procesaarges to attract foreign capital (Dror,

1984). The formation of the Special Industrial Zerend Export Processing Zones
waived the application of labour laws in enterpisgperating in these zones to attract
investors. This has changed labour relations, aslpotentially contributed towards a
culture of subcontracting labour through third-pasupplier establishments (agency
employment) (Sayeed et al. 1997).

The last two decades have witnessed a rapid ireieasgency employment in Pakistan
(Sayeed et al. 1997; Sayeed and Ali, 1997; Zam@f@4;2Zar, 1992). It is however
difficult to provide factual data regarding exteort growth of agency employment in
Pakistan, largely due to the sketchy state of ladelated data in the country. Further to
the lack and incomprehensiveness of large scalestgtal data sets, the field of
employment is a highly under-researched area.hus tbecomes difficult to find any
objective data on the extent of agency employmeRakistan. However, some evidence
indicates that agency employment in Pakistan isg®athe chances of worker
exploitation (Khan and Kazmi, 2003; Samad and 2000; Zaman, 2004). This affects
workers employed through contracting establishméagencies) which are commonly
known as ‘contractors’ in Pakistan (Klennert, 19%zyeed and Ali, 2000) (the term
‘agency’ will henceforth be used to denote a canttna contracting establishment or
supplier organisation). In a number of situaticgm®ployers are potentially motivated to
use agency employment to capitalise on loopholdsgislation concerning the statutory
rights of agency workers, and to erode union baiggi power (Qadir, 2006). It is
important to note that there has been an absengeecific regulation with respect to the
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employment status of agency workers and the maitutes governing employment
governing regular/permanent employment contract®akistan are the West Pakistan
Industrial and Commercial Employment (Standing @¥®rdinance, 1968 (ICEGand
the Industrial Relations Ordinance, 2002 (IRO).

It is suggested that the decline in unions’ inflce@nd membership is to some degree a
consequence of the growth in agency employment é8aand Ali, 2000; Sayeed et al.
1997). The rationales for employer practices are oftenedum history (Casey et al.
1997). Given the history of acrimonious union-ngeraent conflicts in the 1970s and
1980s (Khan and Kazmi, 2003; Qadir, 2006), Pakistarployers are consequently more
inclined to hire a large number of workers throagjencieso weaken union strength or
to avoid future prospects of unionisation if thexfiis not currently unionised, resulting
adversely on agency workers who cannot adequatétg their own concerns and needs.
Moreover, these workers are normally given a vadifiigrent, often negligible, package
of rights and benefits from their permanent coydes. They are especially vulnerable
to instant dismissal and are generally excludethfoollective bargaining arrangements
(Shafi 2005). This has raised concerns about th@emmentation of labour rights in
Pakistan (Khan and Kazmi, 2003; Klennert, 1992). rdgard to the nature of agency
employment, preliminary evidence suggests that@gemployment in Pakistan is not a
unitary concept and exists in two main forms - palling and traditional agencies
(Sayeed et al. 1997). The next section descrimsettwo forms in more detail.

Pay-rolling and Traditional Agencies

Cursory evidence suggests that agency employmepakistan takes two distinct forms
in Pakistan (Sindh Labour Appellate Tribunal, 208@yeed et al. 1997; Sayeed and Ali,
2000). The first may be termed pay-rolling agesicithese agencies are often ghost
entities, having been created or arranged in awérssen the number of employees on
an establishment’s payroll, so that employers’ gdilons in regard to statutory benefits
are confined to fewer workers; as such, many sgema@es exist on paper only (Sayeed
et al. 1997). Those that exist are employer-arrdrgyeall enterprises, often run by one
person with the aim of performing only a payrolhétion (the term ‘pay-rolling agency’
will henceforth be used to denote these forms ehags). These are mostly formed on a
temporary makeshift basis and are very difficult fbe labour ministry to trace and
regulate. Workers hired through these agenciesvewoeages from the agencies, and thus
these agencies are often used as an intermedidyyfamnpayroll purposes. This then
exempts client organisations from any legal obiayatto offer statutorily required
benefits to these workers, since Pakistani lawidens the employing establishment and
the agency as two independent entities (Shafi 200Bether these agencies are ghost or
are deceitfully created as ‘employer-arranged’ $ewterprises, the objective is to show
that employer-employee relationship between clienganisation and the ‘agency
workers’ is not established. This can be achievid thie help of a ‘confident employee’
of the client organisation whose job is to act as‘agency’ by facilitating wage
distribution among workers from a different payrbtiok. In addition, this objective of
illustrating indirectness of employment can alscabhkieved by outsourcing the pay-roll
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function through independent, but ‘fraudulent’ canigs. These companies earn their
living by facilitating pay-roll function for theirclients against a set premium. The
underlined goal in all these forms is to subtly ctassify a group of effectively
permanent workers as ‘agency’ workers by ingenioulfiistrating that they get their
wages from these agencies, instead of directlynggpaid from the employers. The pay-
rolling agency system is therefore an attempt bpleyers to avoid their responsibilities
by formally naming a shadow (exist on paper only) fake entity (agency) the
‘employer’.

The second form constitutes agencies which are igenun nature and perform a
traditional agency role, where agencies supply exxkwho perform short-term
temporary work for a client and receive their satyl benefits from the agenciet this
case, the nature of work provided by the agenaeyamly genuinely temporary, and the
relationship of the worker with the agency is mtran just a legal fiction. Although,
there are cases where agencies are operatingiirrédtional form — for instance, there
are situations where agency workers’ rights to fearmnion have been put into practice
(for example National Refinery, Karachi; Kohat CemtpeNWFP), however, even in this
traditional form, agency employment can be usedmasffective union deterrent. This is
because by using agency workers employers can cautvea union-free section of
workforce from among the entire workforce — avogdpayment of all the gains normally
achieved by the union.

Hence, on the basis of the cursory evidence disdusarlier, it appears that pay-rolling
agency workers in Pakistan are likely to be a nmalgged segment of the workforce and
may be characterised by low benefits, poor ternts aimditions, and less job security.
They might be deprived of the statutorily enfordeaminimum fringe benefits given to
them by law, in addition to experiencing obstadtesoicing collective concerns within
the workplace Given the low wage levels, uncontrolled inflatiamddack of any sort of
state-provided unemployment cover, legal backing$isas minimum essential benefits
become all the more crucial for the welfare of imgished and already vulnerable
agency workers in Pakistan.

As discussed earlier, employment agencies havenfeaignificant actors in industrial
relations, and often play a complex intermediargction within the labour markets
(Heery, 2004: Purcell et al. 2004; Rubery, Cookarnghaw and Marchington, 2003). As
such, they intermediate between the purchaserpviters of the labour and may also
be used to blur regulatory responsibility and teud@nise workplaces (Burgess et al.
2004). The next sections discuss issues surrourgurgng organisational boundaries
associated with this multi-employer arrangemenag@éncy employment and its varied
implications on agency workers.
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Agency Employment: Blurring Organisational Boundaries

Agency employment is to a large extent triggered thg flexibility of supportive
provisions in labour legislation. With regards e interaction of legal regulation and the
nature of the employment relationship, Dickens @O0@rgues that improving the
conditions of agency workers on temporary contrdutsugh legal intervention improves
employment rights, and makes it more likely thatrkees will accept such contracts
constructed to meet business needs. This lineasbreng is arguably in conjunction with
the evidence suggesting negative impacts of intalyntemporary work on workers’
future employment prospects in countries such ag Kealand (Spoonley, 2004), In the
Netherlands, for example, recent changes in lawe hasulted in agency workers
receiving comparable employment rights, such agbksecurity and dismissal protection
(Kok, 2004). Kok (2004) has associated this chandaw with a decline in the level of
involuntary agency employmentHowever, in situations where statutory and case la
provide better protection for non-agency atypicdls, such as part-time and temporary
work, agency work evolves as an evasion (Heery4R00Consistent with this law
evasion view is the notion that employers in somentries hire workers on temporary
agency contracts to avoid the legal protection @ated with terminating permanent
open-ended employment contracts (Allan, 20@ne such context is Pakistan, where
strong protection associated in the law with therdssal of permanent employees pulls
employers towards higher use of non-standard em@oy (agency contracts). The next
section discusses issues surrounding legal prote@gainst unfair dismissal and its
relationship to employers’ use of agency contragbleyment

Unfair Dismissal Protection

The right not to be unfairly dismissed is normallysociated with permanent full-time
employment. Termination of permanent open-ended@mpent is generally associated
with costly (Gunderson, 2001) and lengthy (Alla@02) procedures, which often involve
legal implications (ILO, 1982). A worker hired ttugh an agency may be terminated
with minimal risk of legal action. Thus, opportuiisemployers may be encouraged to
adopt more carefully planned employment relatiopshisuch as the use of non-
permanent employment contracts, in order to avie&period of notice and legal costs
incurred when legal dismissal protection is offetedvorkers they wish to dismiss. As
mentioned, issue surrounding termination relatestscpoints to the difference between
permanent open-ended contracts and the agency ymghbd. The difference primarily
lies in the costs of terminating the contract. Tosts of terminating an open-ended
contract are threefold: the period of notice and kgal costs incurred by the work
organisation in cases of dismissal when legal disatiprotection is in force, and costs in
terms of negative reputation effects (Koene ea@i4}. Hence, where regulation provides
strict protection for standard workers, employetssire for certain forms of flexibility
may encourage the growth of employment outsideae¢galated area. In line with these
arguments, it is suggested that employers in Rakistd it attractive to avoid provisions
concerning unfair dismissal by hiring workers thgbuemployment agencies (Sayeed et
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al. 1997). Protection against unjustified termioma of permanent employment is an
important issue in Pakistan (Standing Order Ordirah968, Section; 12). A worker
aggrieved by termination, discharge or dismissaltha right to a committee hearing for
the redress of his/her grievance. However, workerdemporary contracts, especially
those sub-contracted through agencies, are vulleet@bmmediate dismissal without any
notice or reason. This is exacerbated by the fettdften these workers are not covered
by collective agreements.

Further to avoiding employment protection provisipthe cost of employee benefits may
have a considerable impact on deciding whether mpl@y agency or permanent
employees (Dennard and Northrup, 1993). The nestiasediscusses issues surrounding
avoidance of benefit costs.

Benefit Costs

Researchers have associated the use of workerserapotary contracts with the
employers’ practice of offering certain groups afrikers lower benefits, thus enabling
organisations to reduce variable costs relativedmpetitors (Davis-Blake and Uzzi,
1993; Nollen, 1996Mangum et al. 1985). This can be achieved by amgidibligations

to offer statutory benefits to workers on temporaoytracts (Houseman, 2001; Lucas
and Head, 2004; Matiaske and Nienhuser, 2006). dst rRuropean countries, agency
workers face marginalization in terms of employegaddits, even where the law demands
parity with the client organisations’ permanent kays (Matiaske and Nienhuser 2006;
Storrie, 2002).

Employment legislation can influence employers’qties of choosing to offer certain
levels of benefits to workers on different employineontracts. As stated earlier, in
some cases, agencies are assuming ‘burdens’ af baiemployer by accepting the title
of a legal ‘employer’, even with regard to thosepéygees who work for the same firm
for long or indefinite periods of time as opposed working on truly temporary
assignments (Davidov, 2004; Sayeed et al. 1997Quably this may be significant in
countries without legal restrictions on the lengbh work assignments through
employment agencies, such as Pakistinthe Pakistani context, Social Security, Group
Life Insurance, Gratuity/Provident Fund and Empky@ld-Age Benefit (pension) are
statutorily required minimum benefits (Shafi 2008Jhether an agency worker is treated
as the client organisation’s employee or as the@age employee is an important issue
with respect to the provision of employee benefit®akistanAs stated earlier, cursory
evidence indicates that an important reason bedgeticy employment in Pakistan is law
evasion (Sayeed et al. 1997). Flowing from the iri§bns introduced between
traditional and pay-rolling agencies, it may be tease that the pay-rolling agency
mechanism is used for workers who are effectivab tegular employees of the firm.
Given regulatory gaps in Pakistan allow it — thevidnt, and potentially illegal, pay-
rolling mechanism is achieved by relinquishing eoypls’ responsibilities to a
‘corporate partner’ (agency) who only provides paling service. This potentially
mean huge cost saving regarding benefit entitlespenhich often results in acute

10
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marginalisation of a substantial portion of workfercarved out as ‘agency workers’
from the entire workforce.

In addition to relinquishing employers’ responstias in terms of statutory employment
benefits to the agencies, employers can effectiexglude these workers from the
bargaining unit of their workforce. In this way ployers are able to maintain a non-
unionised workforce within an often unionised wddge. The next section discusses
issues surrounding agency workers’ rights of ctiNedbargaining and representation.

Collective Bargaining

Employers are generally hostile to the prospectuafonisation (Haynes, 2005).
Researchers have often associated the use of WWooketemporary contracts with the
employer motive to weaken union power and influe(Benson and leronimo, 1996;
Cowell and Singh, 2002; Dale and Bamford, 1988e®|2005; Pfeffer and Baron, 1988;
Uzzi and Barness, 1998). The growth of agency eympént arguably reduces trade
union recognition because unions often find itidifft to organise temporary workers not
covered by collective bargaining. The likely contih change of workplace and the dual
employment relationship may make the provision oflective representation and
bargaining rights ineffective and difficult in ptae. Conventional wisdom therefore
suggests that unions are likely to oppose the @isg@ncy employment. Interestingly,
however, unions are not always against the inccease of agency employment by their
establishments (Heery, 2004; Hunter et al. 1998e@12005). An alternative explanation
for why highly-unionised establishmenise agency employment may be offered: if
workers on temporary contracts serve to heightbrsgzurity for permanent workersen
this might lead to a positive relationship betwesmnonisation and temporary agency
employment (Davis-Blake and Uzzi, 1993; Gjelsvik9&; Heery, 2004; Heery, Colney
and Delbridge, 2002; Olsen, 2005).

In the case of Pakistan, given agency workers cdrbe full members of trade unions
(bargaining units comprising permanent workers lgnt organisation), the increasing
use of agency employment has become a long-stamdigiot of unions who strongly
oppose the use of agency employment by their erepdofSayeed et al. 1997; Sayeed
and Ali, 2000). The use of agency employment, tloees has become a serious matter of
concern for agency workers’ collective bargainimghts (See for example ILO Case No.
2169; ILO Case No. 2096) and has contributed in dkeline of union strength in
Pakistan over the last two decades (Qadir 200@)us Ttrade unions in particular, view
the growth in agency employment as a cause forezanand a serious deterrent to
unionization (Dawn, 2002; IUF, 2004). Unions adyveampaign for and support
restrictions on agency employment (NSCL, 1992). Ifternational Labour Organisation
(ILO) Committee on Freedom of Association has régdlg noted violations of trade
union rights committed by employers, across sevedaistries in Pakistan.

11
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Discussion and Conclusion

The above discussion suggests that employers Heechoice to use employment
agencies as a strategic alternative to direct eynpdoit to escape statutory obligations
(Arrowsmith, 2006; Francois, 1999; Gray, 2002; RlUret al. 2004). Moreover, it is
established that the statutory rights offered tenag workers are usually less than those
available to regular employees on open-ended aust(Matiaske and Nienhuser, 2006).

In the case of Pakistan, the ambiguous employmt&ituss of agency workers has
potentially adverse implications for labour rightel particular, access to basic
employment benefits and collective representatiod hargaining are key areas of
concern. There are no clear guidelines within lagen or on the basis of previous court
cases to define who the ‘employee’ and ‘employe#’ ia the context of this triangular

relationship between agencies, client organisatiand workers. Consequently, this
leaves agency workers vulnerable in terms of th&itutory rights as no party is willing

to assume employer’'s responsibility. This is beeagach case can set a different
precedent regarding employer status. Furthermoften opoor and underprivileged

temporary agency workers find that their rightaket the client organisation to court is in
fact illusive, because the courts often find trialag relationships in the field of

employment especially difficult to handle (DeakidQ01; Shafi, 2005). It is also

important to note here that agency workers in Rakisre generally unaware of their
constitutional rights. Moreover, it is not very bla for impoverished workers to be
involved in lengthy legal battles, often becausthefscarcity of means and time.

The discussions in this paper also refute the nptften rooted in conventional believe,
that temporary agency work has only been a natnd@linevitable response to changes in
the economy and it evolved organically only outie need of businesses for workforce
flexibility. It rather suggests that the essenthbracteristic of agency employment in
Pakistan does not appear to be the short duratiemployment assignments, but rather
the creation of a “triangle relationship” betweehusiness, the agency and an employee.
This triangle relationship allows firms to whichettworkers were assigned to avoid
various forms of regulatory and legal compliancsirce the employment agencies are
classified as the worker's employer. This givesaoigations ability to move workers
from stable, high-paying jobs in the “primary” labbamarket to a low-wage, bad jobs in
the “secondary” labour market. Agency work, therefeplinters internal labour markets,
exposing workers to the harshest features of tiermed market The discussion in this
paper, therefore, is expected to have policy relezawith regard to agency workers’
statutory rights including benefit entittements aadlective representation. Though these
practices clearly appear to be against the sgithhelaw and are aimed to be achieved on
the back of the weakest workers, yiebnically some of the employers’ practices
discussed here are entirely within the scope ofldlne This perhaps indicates that the
existing Pakistani employment legislation may netsoifficient to prevent the potential
abuse of agency workers. Such potential manipulatb the law can be mitigated
through the identification of loopholes and gapsgeigisiation which need addressing to
prevent employers using the law to protect thein omierests. Moreover, given the low
wage levels, uncontrolled inflation and lack of awoyt of state-provided unemployment
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cover, legal backings such as minimum essentialkefits become all the more crucial for
the welfare of impoverished and already vulneralgiency workers in Pakistan.

In addition to the issues surrounding ambiguities the regulatory setups, weak
negotiating powers of agency worker, the issue r@Edequate enforcement of the
employment legislations at workplace level is aeothimportant matter which
compounds and exacerbates the problems associdtedracarious agency employment
practices discussed here. Typically, temporarp bekncies are less visible, smaller, and
less capitalised business entities than their iigdften, these business entities go in and
out of business and are difficult to find. Theserages, therefore, are much more likely
than their clients to fail to pay equitable pay &etefits and then disappear.

To summarise, this paper suggests that the charggintpurs of employment require
adaptation in the modes of regulation, which cutyeno longer fit with reality. The
challenge for those who shape the law is to brialglip policy in line with workplace
reality. For example, the law must be unambiguosst@a who is considered the
‘employer’ of workers hired through agencies withgard to statutory benefits. If
agencies are legally considered the ‘employer'nttieey may be asked to provide the
workers with statutory employment rights, such teusory benefit entitlements and
statutory right to collective representation. Té@s be achieved by putting measures in
place to ensure that agencies are used only im tragitional role and not to evade
employers’ responsibilities. Consequently, the palifng agency system — an attempt by
employers to bypass statutory obligations, simglypaying workers through an agency,
may potentially be curtailed. Moreover, a viablg@dke right for agency workers to
collective representation and to belong to a tnawien is needed, regardless of the legal
status of the employment.

As part of a PhD study, an empirical investigatias recently underwent by the author
to vigorously investigate the motives and natur@methe use of pay-rolling agency
system. This inquiry was being carried out in sikedent case study organisations
(workplaces) in three industrial sectors in Pakistharacterised with the higher
incidence of agency employment. Findings to de¢evary much in line with the
research predictions and the issues highlighteklisnarticle. Notwithstanding this
inquiry, a large scale inquiry is needed, perhapa governmental level, to cover all
major industries in Pakistan, so that a robust casebe made for holistic and
unambiguous employment regulations.

Notes

i This deals with the conditions of employment andkiva conditions in the medium
and large scale industrial and commercial sectors.

ii This pertains to the right to organise and bargailtectively, the right to strike, modes
of conflict resolution and protection against vitisation etc.
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