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condition precedent. 
The Court of Appeal agreed 

with the High Court’s authorities 
and reasoning on the ‘muddled’ 
ADR procedure’s shortcomings 
and uncertainties as outlined 
above, and agreed that 
this rendered the procedure 
unenforceable as a condition 
precedent to litigation. The Court 
of Appeal also rejected Kajima’s 
criticism that the High Court had 
wrongly concentrated on the 
‘utility’ of the procedure, stating 
it was unable to accept that the 
court cannot have at least a 
weather eye on the issue of utility.3 

Appeal as to stays being 
the “default remedy” for non-
compliance with ADR

Kajima argued that the High 
Court had been wrong to find 
that a stay of proceedings would 
in any event have been the 
“default remedy” (rather than a 
strike out). 

The Court of Appeal 
acknowledged that the High 
Court judge may have overstated 
the applicability of stays, but that 
the expression “default remedy” 
had been used simply as a 
shorthand to describe the usual 

3   Kajima Construction Europe 
(UK) Limited and Kajima 
Europe Limited v Children’s 
Ark Partnership Limited [2023] 
EWCA Civ 292 at [74].

4  Kajima, above n 4, at [92].
5  Kajima, above n 4, at [107].

(as opposed to inevitable) order 
that the court will make when 
proceedings are started in breach 
of mandatory contractual dispute 
resolution mechanism.4 The Court 
of Appeal clarified that a stay is 
not a default remedy, and each 
case will turn on its facts. On the 
facts of this case, the Court of 
Appeal agreed that a stay was 
the appropriate remedy.

Appeal as to judicial exercise of 
discretion in granting the stay

Kajima unsuccessfully argued 
that in granting the stay of 
proceedings, the High Court 
judge had incorrectly exercised 
her discretion because she had 
not paid sufficient regard to the 
resulting deprivation of Kajima’s 
limitation defence. 

The Court of Appeal noted 
that while Kajima may well have 
been deprived of a limitation 
defence, the High Court judge 
had not incorrectly exercised 
her discretion in doing so, and 
had taken it into account as part 
of the balancing exercise. The 
Court of Appeal notes that the 
remediations issues had arisen 
at a late stage and indirectly, in 
response to the Grenfell Tower 

tragedy. Furthermore, Ark had 
not simply ignored the contract’s 
ADR procedure, or the limitation 
period – it had been well aware of 
both and had acted reasonably 
in bringing the proceedings 
and requesting the stay, rather 
than activating the useless ADR 
procedure and missing the time 
limit to bring a claim:5

It would not be 
proportionate to exercise 
the court’s discretion to 
strike out a claim because 
of a failure by a party 
(who has otherwise acted 
reasonably) to activate a 
useless procedure.

Conclusion
The Court of Appeal’s decision 
confirms that a contractual 
ADR clause can only be relied 
upon as a condition precedent 
to litigation if the ADR process 
and procedures as drafted are 
sufficiently clear and certain. 

Where a bespoke ADR process 
is opted for, parties should take 
care to ensure it is a robust and 
recognised procedure, and 
ensure the contract is clear and 
unambiguous about how it will 
operate and the rules that will be 
followed. If the ADR procedure is 
a condition precedent to bringing 
legal proceedings, the drafting 
should make it clear when the 
condition is fulfilled. 

The Abu Dhabi Court of 
Cassation has ruled that an 
arbitration seated in Abu 
Dhabi and conducted under 
the International Chamber of 
Commerce (ICC) arbitration 
rules (ICC Rules) was seated in 
the Abu Dhabi Global Market 
(ADGM), and therefore subject 
to the supervisory jurisdiction of 
the ADGM Courts, based on the 
presence of an ICC representative 
office in the ADGM. 

Background
Abu Dhabi’s financial free zone, 
the ADGM, was established in 
2013 as an international financial 
centre and a common law 
jurisdiction with its own courts and 
legal system. The ADGM Courts 
operate in the English language, 
and are equipped to handle 
international cases as well as 
having a supervisory jurisdiction 
over arbitrations seated in 
the ADGM, which has its own 
arbitration law (the Arbitration 
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follows:
•  First, under Article 1 of Federal 

Law No. 6/2018 (UAE Federal 
Arbitration Law), competence 
to hear cases relating to an 
arbitration resides with the 
federal or local court of appeal 
agreed by the parties, or within 
whose jurisdiction the arbitration 
is held.

•  Under Article 1 of the ADGM 
Law (Abu Dhabi Law No.4/2013), 
“ADGM Establishments” 
include any company, branch, 
representative office, institutional 
entity, or project registered or 
licensed to operate or conduct 
any activity within the ADGM.

•  The ADGM Courts are 
considered courts of the Emirate 
of Abu Dhabi.

•  The ICC representative office in 
the ADGM was opened during 
the course of the arbitration 
proceedings.

•  Therefore, the ICC office in the 
ADGM was considered to be the 
place of arbitration, and so the 
ADGM Courts were the Courts 
with supervisory jurisdiction over 
the arbitration.

In essence, therefore, the Court of 
Cassation reasoned that, because 
the parties chose the ICC Rules 
to govern the arbitration, and 
that because the ICC maintains a 
representative office in the ADGM, 
the ADGM should be taken to 
be the seat of arbitration, giving 
the ADGM Courts jurisdiction 
over any claims or applications 
arising out of the arbitration. The 
Court noted that the arbitration 
clause providing for the arbitration 
to be seated in Abu Dhabi was 
not specific, and that both the 

onshore courts and the ADGM 
Courts are courts of the Emirate of 
Abu Dhabi.

Analysis
The outcome of the case may be 
considered surprising. The Court 
appeared to elide the arbitration 
rules and seat of the arbitration. 
The judgment also states that the 
ICC office in the ADGM opened 
during the course of the arbitral 
proceedings, which would imply 

that, at the outset, the arbitration 

was seated in onshore Abu Dhabi, 

and that its seat ‘moved’ to the 

ADGM with the opening of the 

ICC office there.

It remains to be seen whether 

the Court’s decision will be 

followed in future cases. For 

the time being, though, there 

appears to be a risk that an 

arbitration seated in Abu Dhabi 

and conducted under the ICC 

ARTICLE

Regulations 2015).
The case (Abu Dhabi Court of 

Cassation, Case No. 1045 of 2022) 
concerned a dispute under a 
construction contract (Contract). 
The dispute resolution clause in 
the contract provided for disputes 
to be resolved by arbitration, 
seated in Abu Dhabi, under the 
ICC Rules .

The appellant commenced 
proceedings in the onshore Abu 
Dhabi Courts, seeking annulment 
of an arbitral award issued in 
relation to the Contract. The 
appellant sought annulment of 
the award on various grounds, 
including alleged discrepancies 
between the signatures of 
members of the tribunal, counsel 

1  Referring to Abu Dhabi Law No. 4/2013 Concerning the Abu Dhabi Global Market.

exceeding the scope of a 
power of attorney, the tribunal 
violating the rule of objectivity in 
its reliance on evidence, double-
counting of damages awarded, 
and violation of the parties’ 
agreement concerning the seat 
of arbitration.

The Abu Dhabi Court of 
Appeal ruled that it did not 
have territorial jurisdiction to 
consider the claim, holding that 
the ICC representative office 
located within the Abu Dhabi 
financial free zone, the ADGM, 
“is considered a representative 
office of the ICC and is the 
place of arbitration governed 
by the aforesaid ADGM Law,”1 

and dismissed the challenge. 

The appellant appealed to the 
Court of Cassation. The appellant 
argued that the arbitration 
clause provided for Abu Dhabi 
to be the seat of arbitration 
without specifying any particular 
geographical location in Abu 
Dhabi, and that the selection 
of the ICC rules in itself did not 
amount to an agreement that 
the ICC, or any of its branches 
or offices, should be the seat. 
Therefore, the onshore Abu 
Dhabi Courts, and not the ADGM 
Courts, should have jurisdiction to 
hear the case.

Judgment
The Court of Cassation rejected 
the appeal. Its reasoning was as 
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NEW ZEALAND’S 
PURPOSE-
BUILT DISPUTE 
RESOLUTION HUB

The ADR Centre is home to these specialist registries:

Based in Auckland and with expansive views of Takapuna Beach 
and Rangitoto Island, the ADR Centre is New Zealand’s only 
purpose-built dispute resolution facility. It can accommodate in-
person, virtual and hybrid meetings, arbitrations, mediations, court 
hearings, and general business meetings, and has state-of-the-art 
AV technology to support these. 

Contact us to discuss your needs:  
info@adrcentre.co.nz +64 9 871 0333
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Rules may be deemed to be 

seated in the ADGM, whether or 

not this was the intention of the 

parties.

The decision also shines 

a spotlight on the inherent 

ambiguity of an arbitration 

clause providing that “the seat 

of the arbitration shall be the 

Emirate of Abu Dhabi,” or similar, 

notwithstanding that the Emirate 

of Abu Dhabi contains two 

separate supervisory regimes 

for arbitration: the onshore 

Courts applying the UAE Federal 

Arbitration Law, and the ADGM 

Courts applying the ADGM 

Arbitration Regulations 2015. 

Parties should take care to be 

specific in specifying the seat 

of arbitration in their arbitration 

agreement and consider, 

when seating an arbitration in 

the United Arab Emirates, also 

specifying the courts that have 

supervisory jurisdiction over the 

arbitration.
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