
ASE EF 
AUSTRALIA EXAMINES THE 
LEGITIMAC.Y OF QUANTUM MERUIT 
CLAIMS FOLLO·WI G C01NTRACT 
TERMIINATION FOR REPUDIAT ON 

In Mann v 'Par :son Con 

,Mann 1t Paterson Con,tnu:th:ms, Pty Lt:d~ th , 'fad:li 

The appe,1l~nts, P er and Ange-la Mann, enga91ed tne-respondent Paterson Const · mans IPty ltd 
{Paterson}, ro con o- 1 nwo doubt· · uo-ty IO'.~n ho 5 Q Th It Lattgr~ Coutl Pf Opet Iii Blac , rn, 
Meloou me. The tenns or the engag'1cment were recorded i~ a writt:eo c•11s:m.Ktion [ot1rract. Construction, 
.romm,me: .d i11 March lOl 4, but the to "1n hous. s wern nor comp!m:erl by che d !!' dar forcompl@t on in 
December 2.0T4. Un t l was romplered and h ndoo aver m t'h M nns 1n arch :20l5 In Ap:rJI 201 s, 
b1::fore the comple't!lo111 of the secorn:l unit, the Maon!i s.aid that Paterson had refused to return to 'Stte un ,i 
payml!nt or 11 n invoice for :ariatiorJiS was ~id and th.at works ompl@too ~ red f ct:i\/e. f!!i/ a rgu _d 

a,t thTs atnouoted to a repudi.illori ofth@conm1 - wlf h h y then p1.1Jported to ace pt. 

Paters.on's po ltl!lo was that Lh~ Manns had unlaw ul ly !efminated th comract, 1.hat LlflitNo'ful 

~ermh,arJm liself arnou ntim O il ~pudia ion which Paterson hen JJUfport:ed o accept_ 

In the firsriflst<.lnce, P.'.uerson W35 siuccess u! n eJ:fng 1111i r on a quan,wn m wu oosK Thalj1Jdgm n 
~Ii pti~Jd by the 'Swpr me Coui 1JfYktor a, Special lejll\l'e o ~p peaf YJ<l:i g.r.in~ed for the Mmim llJ 
challenge tha.t decis!ion in lhe 1-11 h Court of i\L1straliia1, 

There we:re two key is.s Ufi before , e Hlgfl C::~:mr Firs whethera contractor w.;1s eotfrled to :s e Qn ~ 
qutm um me,tJit afte r tem1fn ting th tontra or 1repud 11llon, anti ~cond, If ll,e con torwa-s so 
enrl t:led, whether rhe con trac prk:e oper ·red ,u a cerllng, on me. a mm.J nc able to be 1:I l·med on a 
qllnnrwri meru:itbasis, !!!Ven where the contfilct had been temiinated . 

Th pos"rion prior to Mann 

In a case Where-a coritmct had eenre,mlnilll d foll1owll'llg a repudlafionof ~hat contrac , t he lnnoc:@nt 
patty N<!S l'ltjtl d o I uo we or dam~.g n b.t$fs ofbt ~ ho contra t or Oi'HH!tUanturn m uilt 
basls. D/J. ges .;:iWarded on a qLi,mtLJ rne,ro~t ba s m ghjl c ~d 'w ~t woulc! b n.! 01te rable 1.ihd11r a 
br~iich or (M[racc ac tlof] , This Is the pmfliO rolloWed by much ofU1e comm• ri law World 
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To underst~nd how the Australian COMMOn law devt,loped to adopt this pos111on, It Is MCtsSMY t0 
examine the establishing line of authorities startjng with the Privy Council decision in t.oddervSfowey 
(19041 NZPC 3. In that case, the Privy CouncU held that contracts terminated for repudiation were 
r~scinded ab inilio. This meant that the contract was t reated •s though it had never existed, so claims for 
compehsation were not restricted by the contract price. Rather, they were at large. 

Without a conuact to Constrain the cl.atmant to breach of contract damages .. a restltutlonary claim for 
quantum meruit became available as an alternative cause of action. An action for quantum meruit allows 
re<overy or a fair and reasonable sum lo, services or ,goods supplied when the~ is no contract or no 
con1ractual agreement 10 govern payment The amounr r~cove.rable In quanwm merulc could therefo,e 
far exceed that availabfe under a breach of contract claim,, particularly if the contract had been 
underprtced. 

The res\llt or tt,e Privy Council decision In Lodder was that lhe contract pric.e agreed In a contr3ct1 whtch 
had been partially performed but terrnlnated prior lo completion, could be entirely Irrelevant 10 the 
question of quanrum of damages If one party could prove repudiation of the contract by the other party. 
There was signlfteant <ritidsm of this posttion 

The next key development is found In a decision ofthe High Court of Aumalla In the c,,,e o{ McDonoldv 
Dennys Loscelles l td (19331 HCA 25. In that casef the High Court rejected the notion that termindtion of a 
contract for repudiation had the effect of rescinding the contract in its entirety. In doing so, ft overturned 
the 're1<:lsslon fallacy' - the no11on that the repudiation of• conirac1 has the effect oi rescinding It ab 
ln;t,o. 

McDonald corrected the ltlogicality that an exfsting contract under which parties had performed some 
obligations cooid be rescinded ob lnlrio. However, subs,quenl cases persisted in applying the'resclsslon 
fallacy: 
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The"'"" as to whether a daim ro, qvanrum flwun "5 •" •l•~'" "lv• \g <0n11ai;1ual damage, was 1011 
available was raised In So,>ov" Kolle Consuvwor,s PW lrd (No 21 120091 VSCA M I 

fhe Sup1eme Court of Vr<1orla declined to follow McDonald. The Court •ck110wledged that McDonald 
appea1ed 10 overrurn lhe'rcsclsslon fallacy·. However. the Court noted .thar the decision rn Brooks 
Robl11so11Pry lldv /lorMeld [ 19S IJ VLR 405 created a line of a1,11ho1 11y whl<li - relying on ,h,.,escts11011 
falJoc_y• - conttuued lo allow a contracto1 to advance a, claim ror qucmtum merult In lleu ol a c:Jalm fo1 
cpntractual damages. rollowing the tonuactor's acceptance of1he prlncipalSr®Udiatlon and the 
consequ~ru (~rmlnJlion ofthC comracL 

This mea!'l that where a prlnclJ)<11 rcpudlotcd a controct IClldlng ,o termlrmt!on by the con11ae101, ,he 
contracto, was end tied to elect betw~n a claim tor general loss of bargalh damage, llnder the contract 
ora cla1m Tn ,c~-UtutJon oo quantum meruil for the recovery of the value of work e.ornplt:!iL!.d to the date or 
rermrnatlon. The practiCill rmpllcanon belng thar a conrractor could da1111 a wlndfahlflt was able to 
engineer a replldtarlon by the prlnclpal tn a sltWJUon where the <"0ntrcict had become a finanrlal loss fo, 
contractot 11us posed sjgniflcanl nsk tQ (!_mployers In that th!! ayreement as to J.)Jfce the parties had 
agreed co would be uodemilned In the c.>se ol a ,epvdl.tlon leading to wm1na1lo11. 

Mann v Paterson Constructions Pty Ltd 

The High Coon held thar a connacror could 110 longer claim compensalloo 011 a q11nnrum me11JII t1as1s 
with respect to wQrks where it had accrued a contractual entitfement to payment. In other words, the 
'rescission fallacy' was no lon9er gGOd law in respect of contrac.ts that provide for separabfl! sta~e,; o, 

portions \\Ihlen have been coti1pleted prior 10 te,mlr,atlon and 1,, respect of v,hlch the ccntra,tor h.ls 
c1ccr1Jed nghts lo the natu,e of ,1 debt. 

t<oV{ever. quamum meru/r could still apply r" relotlon to works for Which the coniractor hod not accrued a 
right to payment. This might occur •if the contract wa·s an entire contract, ie where the contractor is not 
entitled to pay111ent uniJI the whole of the work~ are cornplet~d or Uthe rlgh1 10 payment had not yet 
accrued ro, cer,aln !ieparable portions of the'conrrac~. In such a .:slwatlon.i ,he total amount recoverable 
under quontum meruitwould be capped by the agret?d price for that particular uncompleted st~ge or 
portion of che work!. Lind futur~ se~rable portion~ 110 longei ,1bft? to b@ pt?dor1nt'.!d by lh~ co1,tr~e10, .. 

The position in New Zealand 

nie 11osl1fo11111 New Ze,rlaniJ Is rather unf~ue. Initially, Lodder wa1 followed by 1he New Ualand tour1~1• 

In 1979, however, the ContTilctVnl Remedtes Act (CRA), was enocred to "reform the law relating to 
remedies for matepresentation and breach of contract"Tht1e was no provision in the CllA for r&overing 
,j~rnaget on~ quonrum mer~/! bail, fQlloWlng rertrrlnatlon or (OntraCI for repucllatlo", 

The questlo1' a, to whether the CRA had displaced the common la.w remedies, rendering a clalm In 
quanrum me'1Jf1 unavailable. was r,rised ln the case or Brown & Doherry Ltd v Whongare/ County Council 
11990) 2 NZLR 63. In th,11 case. the Judgo held rhar s 7(Hof th~ CRAdfd replace the common lawrrghtof 
,e)dillon whh-a tight o( can~llatlun dJt deTinetl u1 the CRA. Quantum mtt1Ui'I would normally be ilVall~ble 

fo, a contract rescind~ ob /nltlCJ. bu1 Is not avollable und~1 n,e CM [o, ~ can<ell~d cQn11~ct'. ttw~s h~ld 
that there was no right to claim rn quantum meruir aft et the enactment of the CAA'. The Judge was 
persuaded rn this view prlma,lly b•cause of rhe illogicality lnherem In tho p1evlou• common law. Now, 
1he 11•1utory scheme provldesthm rhe court m•y gram any rellefrhe coun thinks JuSt. This lrnponi • tesr 
of reasonableness otherwtse ab,;ent from a claim In quantum metwt 

In 20171 [he Contract and Commercial Law Act {CCLA) was enacted, incorporating various -acts including 
1he.CRA. Remedies available upon c.,nt:,ellat1on of 11 c onrract are now proVide-d for by "eel.fan 43 of the 
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CC.1..A. Ar. with ss 9 and 1 O of rr1 CRA, [/Uanwm m1?111f1 1.§ nm pmvid 1..i:! ror-. Even if thf:! rt!· 'lmr@ ~ub~t,m~h,ii! 
dlange~ ro [hil~ regl5,liir on lri ~h flltllrf:!, ft' IJrlllllkQJy lha1 th OJJJlm 11051 l0'101'1111JJ11'1MR mr>rtilnvauld 
th i,q ' 

Comment 

Mann coi1, rm r,.,t rJ · ntum mi: ul dalms, aitho gh no to e WfUUm off en Trelv, are now cl . rly 
II 1ted ills o 

Th~ fl fk 1on ha11:J n mu~h aw.a ited ,n it ha!. f l.ir '1. d Ol"!goi n9 wntro rsy as. to wh,n r medial 
fl I n~ ;i, open ~w;,n Til or opon termtl'latloll Qi~ bi lldlng o" r,1 t foUow :9 fep1 dl.i· l by \h 

pf"lnclpal. l~owever, qii,estlcms retna,lfl, partlculairl)i llVl'ttl 1.mc:e,tairnty feht on IJ re5 rubtOl'riif}' da ITIS a 
o wh!!th@r:sirnpl@ pro-rating ct 1:)-K! contracr pric ormar f!t v.!!I ~u:b-eu to th!! um tract prk~cap ink,e 

r1, pr 1l.rt m~ hoda ogy to GJ lculal the t1moum 1er:ov bl@ ii 1d as to ow .ari dJ1J ~bl wntrac:t 
prlce may I I 11 ny quamwn m rulr s e m1m or w r01,1j fooill p,iymen , lght d It wl rh In e 
~mec:onten. 

This c;i se. has un:deJ;;,ta nda b'I~ dr<1WO the attention of many in the l~al fi i= d, It overn..irns in Australia an 
i.!ppr _ , Wllid ha~ b i u I ~ltl t l,mugno i mu I of ti· e corr, 1T1on l.i!lli Wt rid l'or ~ i: 1 00 ~~.us., t. '11 
b itilef~sl1t'l9 to ~e kow other Jurl sd ctior,s re pomrl to Moon It Poteflcm, H is 11,,ely lha , no r,g - e 
dLssatisfoctlor, wfth the ap proach thus. far, Mcinn ,.,Pa,efson will spark change ln o hef Jurisdktron.s 
hrouyhou th co I o I I w world.~ 

End Notes 

T \e ffi rto1-di l W C l')C~(l 1011 Wtt<'! ~r,rlbNI 1n ~ ., 1(1 lU Cl h~ (llol( Imm .i iJ-of Th~ UJ, , ~(L Q(lfl(l1 I ()Iii~ l~ 
rei-ni!ii!,I' ar qi/UIIWm lflo!I UIL 

' lb)~ was ffirmecl j[) Pwgmmmed Momtemm,:e . 
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