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THE TCC OPENS THE DOOR 
(SLIGHTLY) FOR ADJUDICATION 
PROCEEDINGS BY COMPANIES 
IN LIQUIDATION 

By Kathryn Moffett, Matthew Taylor & Rita Lowe 

A recent TCC decision has provided rurthet guidan,e on a liquidator's options when 
seeking payments owed to insolvent companies through adjudication and the Interplay 
with the Insolvency Rules. The demion establishes an exception to the general prfnciple 
that such adjudication proceedings will not be enforced (and are liable to be injuncted) 
where the responding party has a cross-claim. The exception f'ocuses on 1he provision of 
adequate security by the company in llquidadon and the absence or any abuse of process 
where such claims are 10 be pursued by third parties on the liquidator's behalf ,n 
exchange fora share of the proceeds. 

Adjudication proceedings by companies 
in llquldation: a recap of the current 
position 

Unde-r the Insolvency (Englcmd and Wales) Rules 
2016 (the"lnsolvency Rules"l. • mand,tory set-off 
takes effect upon o company's entry into 
llquidatloo. The set--off appffe.s where the:r-ehave 
been mutual dealings between the comJ)<1ny and a 
creditor. The effect of the rule Is ro net-off those 
dealings so that only 1he balance Is provable in the 
liquidation. 

rhe rule is an e.xceptlon to the pnrl possu principle 
(i.e. equal treatment) as the set.-.off provides the 
creditor wJ1h a full recovery of part oflts claim. 
Without the rule, the creditor would be obliged to 
make full payment of any amounts owed to the 
company, whilst only being able prove In Ihe 
liquidation for Its own claims. If 1he dividend from 
the liquidation is small the creditor could well be 
required to pay more into 1he liquidation than it 
would receive In return desphe 1he fact 1ha111s 
claims ag_ainst the company exceed the company's 
claims against it. 

Insolvency set-off takes place automatically upon 
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llquldatlon and overrides all other set•offs or 
contract teNT1s to the contrary. In addition, the 
parties cannol contract out of insolvency set""Off 
nor waive its oper,)tion. 

The hner.action between the Insolvency ~ules and 
construction adjudication was conside_red recently 
by the TCC rn Lonsdo!e v Bresco and then on appeal. 
Please see our Law Nows available bfiland bfil 
for more detall on those decisions. In summary, the 
TCC initially held th•t m•ndatory set-off under the 
Insolvency R'ufes.deptived an adjudicator of any 
juri.Sdictlon to determine disputes-under a 
co11struction contract involving the company in 
hqu1dation. The Court of Appeal overruled this 
finding, conslderlng 1haI adjudications could still 
be valldly commenced by companies In 
liqu1dation1 but agreed that there was a basic 
incompatibility between adjudication and Ilw 
Insolvency Rules. This was renened In previous 
cases which have held that the court will not, save 
in exceprlonal drcum.st.mces. enforce adjudication 
decisions In favour of companies In llquldation 
where the responding party has a cross-claim. To 
do so would force the responding party to pay the 
amount of the adjudlc;,uon decision, while being 
left to prove In the liquidation for its cross daim 
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and receive only a partial recovcrytoge,her with 
other unsecured credi.ton. In such circumstances 
the responding party would be deprived of the 
benefit It was Intended to have through the 
mandatory set-off under the ln1olvency Rules, 

The upshot of «he Court of Appeal's decision was 
that, save for exceptional circumstances, an 
adjudlcallon by a company In liquidation would be 
liable to be stopped by the court as an exercise ln 
futility where the other party has a cross 4 claim (i.e. 
because any adjudication decislon would not be 
enforced). A recent decision of 1he rec has now 
considered what exceptional circumstance-s might 
justffy the enforcemeot of adjudication 
proceedings by a company In llquldatlon In such 
circumstances 

Meadowside Building Developments Ltd 
(in liquidation) v 12-18 Hill Street 
Management Company ltd 

Meadowside was appointed by 12-18 Hill Street 
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Managemeni Company ('Hill") 10 carry ou1 repair 
wo~s and practicaJ compJeHon was certified in 
March 2015. In July 2015, Meadowslde was wound 
up voluntarily, 

Meadowslde's llqu1dato1s had engaged Pythagoras 
Capital limited as agent to seek to recover sums 
the liquidators claimed w,ere due to Meadowside. 
Pytt1<1goras's terms of engagement were 
Undisclosed, save that it was to be paid a 
percentdge of the amount recovered from Hill. 

Pythagor~s sought ro r~over sum.sfrom HUI by 
way of adjudication, ~pite resistance from HII~ 
the adjudicator heard the case and de<ided that 
[26,000 was due to Meadowside. Pythagoras rhen 
broughtTCC proceedings to e,,rorce- the decision 
agalnstHIII, 

Pythagoras offered a guarantee from Itself as 
security for any com Incurred by HIii In reslstlng 
enforc.ement andlo, successh1lly lltigat1n9 to 
overturn the adjudicator's decision1 including any 
adve,se costs awarded against Meadowside. 
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The c ~rt 1:-cmsiclered ,. 1e Bre,rn decfsion 111 detail 
r1nd J t w l,o wn1d1 r vld - a 
e;,:_c.eptlon io llie ge1 eral prl1 clple t ,at tomp ltY 
In liquidatron muld riot pursueadJiidlr::atlon ~'o 
e1nfa1 m {1 tl,e fa~~ af .. cl'll~s.•da m by th 
ot e, pat t~). The ci!J url m11l'.!u--decl hat an 
~:nep l1J,11 lo thl$ ene Ip ihclple Wils llldy to 
Ml:sewl e~e: 

2 1 

• ne dJudlai1 mo ght ,or ,ob brougl,-
detenn n s- tli n I n t p,oslli<:m belwe n · he 
partfos u[')de.r the. m!@1111,rit ca ~ rar:t, 

• 5~ i~fac ory ~ cll rity 5 ifl'O d~ n r srea of 
.I e sUltl-'!W,arded In 1he ad ud i;atloi"i ,md !Iii! 

1-e~pecl: of any adve~ o der for cOists made 
galn:s [!' comp nyiri hq I ation 

' iifl 

. Url eru!.ed 

r::11, dt>9)1!t! tif certlilllfllY Ur.tt ~hou! \ .Ii:' glla,,·m1e~ 
C/11 leJJ Pytnil9 !Jril$ wool<il ha~ the f1 t'l itrn::!al 

abUffy to p,l)I, The court considered t at §tmng 
!. umy wa~ r 1.1 d o ,dlow ti r:~ e · tor 
appl . §IU payment I nm rou · a bank 
91.tri rim et-1 or an ATE f:nsurame poHcy il'l n,liltiOr, kl 

r 

Co du ions nd imp I c.;tl O'l'l!o 

Th•~ ifoc: s oin apFJ11'ilr~ o l!>','h,e op 11 , h ~ i-,a.t h 'For 
i{quid;itar!> to U,S{! 111:n.1Lfi,j'lion · .3 tool 0 

cow.,ring sUm§ du to i!n 1ncrolverircomP1)nV, 
ubJ t to rc It on a'!ito e 1m v, nd hirnh ll I 

ot [hird partiES to pwsut< llhose tl!;i hts on rr 
l:l@h.i lU rnmalru. t b ~e ri wtri~tht!l'th~ 
tim I I"! ltnpo M ly ,ec lrtWOlb!;! 

rnmm cially ,accepttlble to mD'Se m-ri~L-de ll ~uch 
actlcn ln th 'Uture, 

1h s. dP ~Ion t1il10 provid • ijf1 Tntl!!r sting FX.il nt 
cf nbUie of prn~5, b fng ra d in re1atiPll l:o a 
fu ndi i,g .ag~e L aml malte-:s It , eanhat me 
s.oope nf th 10 B Regu11ano 11s Is not iimite.rl u, 
1fuii~lhg ilgr, m PlS m cl In r l~t on cou,­
procEEdtngs but ,:1!50 t::! rnbra, es ,adju d jqitjoJl 

,~r ei eJirrig hem:!i Ive~. ch,1itnHonndliJrit~ wnl 
m,iw 11 ro r view MY dami'l:ge-;•b.1s d ndl g 

r.K:Uc an '~ t'l~ly h m Iv .; thc11 lhe1 
agr _rne;rU!. a, . con pl,ial'H With th@R 9111,11:ftlns. 
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