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THE TCC OPENS THE DOOR
(SLIGHTLY) FOR ADJUDICATION
PROCEEDINGS BY COMPANIES

IN LIQUIDATION

By Kathryn Moffett, Matthew Taylor & Rita Lowe

A recent TCC decision has provided further guidance on a liquidator's options when
seeking payments owed to insolvent companies through adjudication and the interplay
with the Insolvency Rules. The decision establishes an exception to the general principle
that such adjudication proceedings will not be enforced (and are liable to be injuncted)
where the responding party has a cross-claim. The exception focuses on the provision of
adequate security by the company in liquidation and the absence of any abuse of process
where such claims are to be pursued by third parties on the liguidator’s behalf in

exchange for a share of the proceeds.

Adjudication proceedings by companies
in liquidation: a recap of the current
position

Under the Insolvency (England and Wales) Rules
2016 (the "Insalvency Rules™), a mandatory set-off
takes effect upon a company's entry into
liguidation. The set-off applies wheare there have
been mutual dealings between the company and a
creditor. The effect of the rule is to net-off those
dealings so that only the balance s provable in the
liquidation.

The rule is an exception te the parl passu principle
li.e equal treatment) as the set-off provides the
crecitor with a full recovery of part of its claim,
Without the rule, the creditor would be obliged 1o
rmake full payment of any amounts owed to the
company, whilst anly belng able prove in the
liquidation for its own clalmes. Ifthe dividend fram
the liquidation is small, the creditor could well be
required to pay more into the liguidation than it
would recelve In return despite the fact that its
claims against the company exceed the company's
claims against it

Insolvency set-off takes place automatically upon
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liguidation and overrides all other set-offs or
contract terms to the contrary. In addition, the
parties cannot contract out of insolvency set-off
nor waive its operation.

The interaction between the Insolvency Rules and
construction adjudication was considered recently
by the TCC in Lonsdole v Bresco and then on appeal.
Plaase see aur Law Nows available here and here
for more detall on those decislons. In summary, tha
TCC initially held that mandatory set-off under the
Insolvency Rules deprived an adjudicator of any
Jurisdiction to determine disputes under a
construction contract involving the company in
liquidation. The Court of Appeal overruled this
finding, considering that adjudications could still
be validly commenced by companies in
liquidation, but agreed that there was a basic
incompatibility between adjudication and the
Insolvency Rules. This was reflected In previous
cases which have held that the court will not, save
in exceptional circumstances, enforce adjudication
declslons in favour of companies In liguidation
where the responding party has a cross-claim. To
do so would force the responding party to pay the
amount of the adjudication decision, while belng
left to prove In the liquidation for its cross claim
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and receive only a partial recovery together with
other unsecured creditors. In such circumstances
the responding party would be deprived of the
benefit it was intended to have through the
mandatory set-off under the Insolvency Rules,

The upshot of the Court of Appeal’s decision was
that, save for exceptional circumstances, an
adjudication by a company in liguidation would be
liable to be stopped by the court as an exercise in
futility where the other party has a cross-claim (i.e.
because any adjudication decision would not be
enforced). A recent decision of the TCC has now
considered what exceptional circumstances might
justify the enforcement of adjudication
proceadings by a company In liquidation in such
circumstances

Meadowside Building Developments Ltd
{in Ligquidation) v 12-18 Hill Street
Management Company Ltd

Meadowside was appointed by 12-18 Hill Stroet

BulldLaw | Dec 2019
Management Company ("HIll") to carry out repair
wiorks and practical completion was certified in
March 2015. In July 2015, Meadowside was wound
up voluntarily.

Meadowside's liquidators had engaged Pythagoras
Capital Limited as agent to seek to recover sLms
the liguidators claimed were due to Meadowside.
Pythagoras's terms of engagement were
undisclosed, save that it was to be paid a
percentage of the amount recovered from Hill.

Pythagoras sought to recover sums from Hill by
way of adjudication. Despite resistance fram Hill,
the adjudicator heard the case and decided that
£26,000 was due to Meadowside. Pythagoras then
brought TCC proceedings to enforce the decision
agjainst Hill.

Pythagoras offered a guarantee from itself as
securlty for any costs incurred by Hill in resisting
enforcement and/or successfully litigating to
averturn the adjudicator's decision, including any
adverse costs awarded against Meadowside.
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The court considered the Bresco decision in detail
aned the extent to which there could be an
exception to the general principle that a company
in liquidation could not pursue adjudication to
entorcament {in the face of a cross-claim by the
other party). The court cancluded that an
exceplion to this general principle was likely 1o
arlse wheare;

- the adjudication brought ar to be brought
determines the final net position between the
parties under the relavant contract,

+ satisfactory security Is provided in respect of
the sum awarded [n the adjudication and In
respect of any adverse order for costs made
against the company in liquidation,

« satistactory security ls a question of fact but
It I5 likely 1o be @ combination of an
undertaking to the court 1o ring lence the
sum, a third party guarantee or bond and / of
ATE Insurance, and

»any agreement to provide funding or
security for the claim could not amount to an
abuse of process

Balancing these principles, the court refused
summary judgemeant on the basis that thers was
nof an adequate security In place and there was no
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rewl degree of certalnty that should the guarantes
be called Pythagoras would have the financial
ability to pay. The court considered that strong
security was requirad to allow the exception o
apply, such as a payment Inta court, a bank
guarantee, or an ATE Insurance policy in relation to
Costs

Anather slanificant factor in the court's decision
was the potential for Pythagoras' terms of
engagement to be an abuse of process, As the
terms had not been disclosed, the court could not
determine whether they breached the Damages
Based Agrezments Requlations (2013) Le. that
Meadowside would not recelve less than 50% of
the recovered money, Assuming the regulations
had been breached, there was a reasonable
praspect thal the terms were champertous and an
abuse ol process, although that could not be
decided definitively due to the lack of disclosure.

Conclusions and implications

This decision appears 1o leave apen the path for
liguidators to use adjudication as a tool for
recovering sums due to an inselvent company,
subject 1o conditions as o securty and the ahility
of third parties to pursue those rights on their
behalf. It remains 10 be seen whather the
conditians imposed by the court will be
commercially acceptable to those considering such
action in the future,

This decision also provides an interesting example
of abuse of process being raised in relation to a
funding agreement and makes it clear that the
scope of the 2013 Regulations is not limited to
funding agreements made In relation to court
proceedings but also embraces adjudication
proceedings themselves, Claims consultants will
now need to review any damages-based funding
practices and satishy themselves that their
agreements are compliant with the Regulations.

This is not llkely to be the end of the discussion on
these Issues, as the decision In Bresco v Lonsdale |4
being appesled to the Supreme Court with a
decision expected in 2020,
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