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INTRODUCING THE FIDIC 
EMERALD BOOK 

By Claudia Russell, Christine Worthingtoh, 
Victoria Peckett and Ian Mccann 

Earll et tl1!~yea1 FlDIC rel~ased Its new •Erne, ales Boo~· - Condition, of Conti •Ct for Uni:1i,rgro0r,t1 
Wor"'" lhis addition to the FIOlt:sul teseeks to nil a gap amongst standard forms a, a spedali:;r 
contract for use oh underground profecc,, 1nc1udlng tunnellrng works. We plovlde an overview of 
the key fe~t ures of the fmarald Book below. 

A new approach to risk allocation 

The Emorold book sers ou, ~ dlstlncrlve opproach 
to risk allocation designed specificalty with 
underground p10Jects in mind. In p.:irticul.ar: 
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• Risk allocation 1, b,1sed on a Geotcchnic;,I 
11•,ellne Repo~ t·GeR") and• Schedule or 
Baselines and G(?otechnk:al Oat.a Repo, l 
("GDR1. 

• The Intention 1, •hat Employer should (ilflY 
out s1gn1'1cant 1n'-/est!gatlons pnor to 
tendering the works ro obtain as much 
Information as pos~ble regarding subsllrfare 
risk (including walef risks). 

• Foreseeable risks U.e. those risks identified in 
the GBR) are alloc.ated to the party best 
placed to manage rhern. 

• The Employ.< takes the risk assocrated Mth 
condlfloru worse than those set out In the 
GBR, but also gets the benefit where 
conditions aie more favourable than those set 
out in the GBR ~ the Time for Completion lime 
can be shortened and the Contract Price 
redut ed. 

• The Contractor ,mimes the rls~ or deliver Ing 
the W'Orks whefe conditions are as per those 
•xpe<ted In thcG8R the Contractor d•slgns 
the work,, in accordance with the GSA and lhe 
Employer's Requirements, 

• Anything outside the scope of GBR Is 
deemed tot,., Unfores~•ble, er,ll{llng the 
Contractor lo additional tlme/money 

• The Contractor is required to complete and 
maintain a Co"tcact Risk Register and p1epiue 
and mamrn1n a Contract Risk Management 
Plan {concept!i famlhar from the NEC sult-e or 
Contraru) - recognition that much can go 
w,ong In projects of this n~ture. 

Excavation and fining works 

• Specffic provision is made for excavation and 
lining works: 

• These works are ,ecognlsed as being a key 
pan of the Works ~-hemselves, and difficult to 

auurarely sc.op~ out/quantify at tender stage 

• These works••• 1herefore paid for on• 
re.me.1s1Jrf1rnent basis- rates and p,lces are set 
out in the Bills of Quantities. 

, nu!se a,e divided into Fixi!d 1ate item~ TI me 
,elated rare Items and Quantity related rate 
ltem't. 

• The.s~ rate$ also allow a me-chani.sm for 
valuation of p,olongarlon costs In the event of 
Unforeseeable subsurface condlllons being 
encountered. 

Payment and performance5ecurlty 

• The Contract provides for an Advance 
Payment Gt.,aranree as well as Performance 
Se<umy being delivered by th• Con,ractor. 
Advana, poyment, ""' likely lo be necossa,Y 
where high value plant i> 10 bo paid for up 
front. 
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• There Is provision for a JV Undertaklng - 10 

p10111de for Joint a,nd sever.al lla,bility between 
the JV parties, to allocate a leader and to s.el 
out tnelr indivldual scopes where relevant. 

· As In other FIDI contracts. the Employer must 
provrde details of its flnanc1a1 arTangements 
for the project and revisit these where project 
costs increase. 

Engineer's role, dispute avoidance and 
resolution 

• The rote of the Engineer and the dispute 
resolution provisions of the Emerald Book a,e 
similar 10 1hose In other FIDIC books: 

• The Engineer ans as Employer~ Agent and 
has specific role in respect of monitoring 
progtess of the Exc-avarion and Lining Works 

• The Engineer ,s also required ro determine 
certain matters as between the parties. There 
Is a specific statement that the E.ngineerwlll 
act Impartially on this role. The Engineer mus1 
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be wary of conflicts of imcrest, 

• Where either party Is dlssatlslied wl1h the 
Engineer's dedsion the matter is referred to a 
Dispute Avoidance/Adjudication Board 
(appointed for the duration of the contracrJ. 

• Wher<.>a party remains dissatisfied, the 
matter will be referred to Arbitration (ICC 
rules), 

Considerations for early adopters 

• The agreement of the GBR Is hkely to be an 
involved p,oces.s requiring significant 
negotiation. As this is so central to the 
Contract (with time and cost both hinging on 
ii) it w,11 be crucial to get it right before It 
becomes c:ontracruaL 

• l\s with other FIDIC form~ the Contra« 
places a fitness for purpose obligation on the 
Conuac1or. The Employer will need 10 ensure 
that the intended purpose Is st~ted clearty in 
the Employer's Requirements in order to 
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bo"efit frQ"1 this lnrludlng a•w e~pecir~ 
ll(eOme of 1he works. 

• The Contract provides that the Employer Is 
,equired to obtain all permits, lfcenies and 
consents s:t:·r1ted In the Employer's 
nequirements to be it; ,esponsibillty, and that 
the Contractor is required to obtain any 
others. The Employer Is also re5po11slble lot 
allowing lhe ContTactor access to the Site -
which could be complicated fn respect of 
tunnelling contracts affecting ground In the 
ownership of a number of dlfferem parties. It 
will rema1n important to ensure that the full 
Jig.saw of permis>ion.s and consen~ is in ph1ce 
prior to work commencing. and that sufficlonr 
lime ls allo\.ved for 1hls-exerds-e las 
11e9otiatlons could be lengd,yj. 

, The. Contractor ls1equired ro take mearure:s 
to limit nuisance co third parties but It ,s likely 
that In 1unnellin9 projects lhird party interests 
will need to represented much more robustly 
than lhi$. In parl1(1.dar1 landowne,,; consen{fng 
to tunnelling under their property are likely to 
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requlrr collmc-ral warrJf'lt!es With dear 
undertak1ngsas to the manner ol workmg, 
ability to Glll upon the Contracto1 '.s insurances 
and perh.1ps even rights 10 scrutinise and 
Input 1n10 me1hodology, as welt as 
lodemnJties in even1 of any loss being 
<uffered. Additional contraccual provision< are 
likely to I><! drlv•n by di1cu« lon1 With tho 
thl1d parties themselves. 

• Although an Advance Payment Guarantee IS 
provided for, the Employer may wlsh to 
consider whether further comfort Is required 
in respect of e><pen:slve tunnelling equipment 
a, specialist mated.als. Where costfy ftem.s are 
paid for In advance, ownership may be agreed 
to vest In lhe Employer as the 11em(s)ls/are 
rabrical:t!d (before shipmenl/delivery).lt is 
never vosslble to provide a I 00% safeguard 
agalmt supplier In.solvency, parucutarly where 
dealing with foreign suppliers, but di red 
contrae1ual llnks can assist. Seeking advice 1n 
respen of lhsolv<,ncy laws In the local 
junsdiction may also be prudent 
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