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INTRODUCING THE FIDIC
EMERALD BOOK

By Claudia Russell, Christine Worthington,
Victoria Peckett and lan McCann

Earller this year FIDIC released Its new “Emerald Book'~ Canditions of Contract far Underground
Warks This addition to the FIDIC suite seeks to fill 3 gap amangst standard forms as a specialist:
contract for use on underground projects, including tunnelling works, We provide an overview of
theka;hammdﬁﬁnﬂﬂﬁmdﬂuﬁkMIm

A new approach to risk allocation

The Emerald book sefs out a distinctive approach
to risk allocation designed specifically with
underground projects in mind. In particular
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- Risk altocation 15 based on a Geotechnical
Baseline A=port ("GBR") and a Schedule of
Baselines and Geotechnical Data Repart
("GDR™.

« The intention is that Employer sheuld carmy
out significant investigations prior ta
lendering the works to obtain as much
information as possible regarding subsurface
risk (Including water risks).

« Foreseeable risks (e those risks identified in
the GBR} are allocated 1o the party best
placed to manages them

+ The Employer takes the risk associated with
conditlons worse than those set out in the
GER, butalso gets the benefit where
conditions are mare favourable than those set
outin tha GBR - the Time for Completion time
can be shortened and the Contract Price
raduced,

» The Cantractor assumes the dsk of dellvering
the works where conditions are as per those
expectad inthe GBR - the Contractior designs
the works in accordance with the GBR and the
Employers Reguirements,

- dnything outside the scope of GBR Is
deemead to be Unforesecabile, emitling the
Contractor to addilional time/money,

v The Contractor is required to cormplete and
maintain a Contract Risk Register and prepare
andl maintatn a Contract Risk Managemaent
Plan {conczpts Famliliar from the NEC suitz of
Cantracls) - recognition that much can go
wrong in projects of this nature,

Excavation and lining works

+« Specific provision is made for excavetion and
linlng works;

» Thiese works are recognised as belng & key
part of the Warks themselves, and difficult to
accurately scope out/gquantify at tender stage

+These warks ate therefore paid for on a
remeasirement basis - rates and prices are set
outin the Bills of Quantities.

i These are divided into Fixed rate items, Time
related rate ltems and Quantity related rate
1TEms

+« These rates also allow a mechanism for
valuation of prolongation costs in the event of
Unfaresecable subsurface condlitions being
encountered,

Payment and performance security

« The Contract provides far an Advance
Payment Guarantee as well as Performance
Security belng delivered by the Contractor.
Advance payments are llkely 1o be necessary
whene high value plant Is 1o be paid for up
frant,
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«There |s pravision for a IV Undertaking - to
provide for joint and several lability between
the )V parties, to allocate & leader and to set
out their individual scopes where relevant.

- As in other FIDI contracts. the Employer must
provide detalls of its financlal amangements
for the project, and revisit these where project
cosls increase

Engineer's role, dispute avoidance and
rasolution

« The role of the Engineer and the dispute
resolution provisions of the Emerald Book are
similar to those in other FIDIC books:

« The Enalneer acts as Employer's Agent and
has specific role in respect of manitoring
prograss of the Excavation and Lining Works

- The Enginesr is also required to determine
certain matlers as between the parties. There
Is a specific statement that the Engineear will
act impartially in this role. The Engineer must
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be wary of conflicts of interest,

- Where efther party Is dissatisfied with the
Engineer’s decision the matter is referred to a
Dizpute Avoidance/Adjudication Board
[appointed for the duration of the contracn,

« Where a party remains dissatlsfied, the
matter will be referred to Arhitration (1CC
rules).

Considerations for early adopters

« The agreement of the GBR Is likely to be an
invalved process recuiring significant
negotiation. As this is so central to the
Contract (with time and cost both hinging on
it] it will be crucial to get it right before i
becornes contractual

» Aswith other FIDIC forms, the Contract
places a fitness for purpose abligation on the
Contractor, Thie Emplayer will need 1o ensure
that the intended purpase s stated clearly in
the Employver's Requirements in order to
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benefit from this - including any expected
lifetime of the works.

+ The Contract provides that the Employer Is
required to obtain all permits, licenses and
consents stated In the Employer’s
Mequiremeants ta be its responsibility, and that
the Cantractor is required to obtain any
others, The Employer is also responsible for
allowling the Contractor access to the Site -
which could be complicated in respect of
tunnalling contracts affecting ground in (he
ownership of a number of different parties. It
will remain important to ensure that the full
Jigsaw of parmissions and consents is in place
prior o work commencing, and That sufficient
time is allowed for this exercise (as
negotiations could be lengthy},

« Thie Contractor is required to take measures
to limit nuisance to third parties bucit is lkaly
that in tunnelling projects third party interests
will need to represented much mare robustly
than this. In particular, landowners cansenting
w tunnelling under thelr property are likely 1o

require collateral warranties wirh clear
undertakings as io the manner ol working,
ability to call upon the Contractor's Insurances
and perhaps even rights to scninise and
Input iInto methodology, as well as
indemrities in event of any loss being
suffered. Additlonal contractual provisions are
likely to be driven by discussions with the
third parties themselves,

+ Although an Advance Payment Guarantee (s
provided for, the Employer may wish (o
conslder whether further comfort 15 regulred
in respect of expensive wnnelling equipment
or specialist matenals, Wheare castly items ara
pald for in advance, pwnership may be agreed
To vest in the Emplover as the itemis) is/are
fabricated (before shipment/delivery). it is
never possible to provide a 100% safeguard
agalnst supplier iInsolvency, particufatly where
dealing with foreign suppliers, but direct
contraciual links can assist. Seeking advice in
respect of Insolvency laws in the local
jursdiction may alzo be prudent.
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