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Oil & Gas: Unwitting 'on-demand' 
bond by guarantor 

By Phillip Ashley , Jonat han Dames, 
Rob Wilson and Leontine Mathew 

In Rubicon Vantage International PTFLtd v Krisenerqvltd [2019) EWHC 2012 (Comm}, the 
Commercial Court decided that the specific wording of a 'charterer guarantee' resulted in 
aspects of it being treated akin to an on-demand bond rather than a co-extensive 
guarantee. The practical implication of this was that the guarantor, in this case the parent 
company of the debtor, was required to make· payment before the underlying dispute was 
resolved, whereas payment under what is sometimes called a •true guarantee" usually 
only falls due following a decision on the merits of any underlying dispute. The 
Commercial Court's decision serves as a warning to those that use such instruments that 
although 'guarantees· are not presumed to be on-demand bonds, they are capable of 
being treated as having a similar effect to such instruments if that is the natural and 
ordinary meaning of the words used. 

Facts 

Rubicon Vantage lnternationa1 PTE Led ( .. Rubicon") 
ts a Stngaporean company that owns a Floatl~ 
Storage and Offloading Facmty (the "FS01 called 
the'Rubk on Vantag~~ In 2014, it chartered th<? FSO 
to Kris Ene19y (Gulf of Thailand) Limited ("Kegot'1 
for use Ofl an oil field In Southeast Asia. 

The Guarantee 

Around the same time that the charter was agreed, 
t<egot's parent company Krls(mergy Ltd 
f"Krisenergy") executed a 'Charterer 
Guarantee' (the "Guarantee; in favour of Rubicon. 
The Guarantee was governed by English law, and 
provided ;:hat: 

IS 

• Where "the omovnt(s) demonded under (his 
Guatanteeare not fr> dlspure between (KegorJ and 
{R"biconJ: Krisene-rgy. as guarantor, is obliged 
to pay the amounts demanded within 48 hours 
horn receipt of a demand (clause 4). 

• Where there Is a dfspute between Kegot and 
Rubie.on '"os lo [Kegot's} liability in respecl of ony 
omount(sJ demanded under this Guarantee'", 

Kris.energy is obliged to pay the amount 
demanded up to a ma.ximurn of USO 3 million 
"notwithstanding any dispute be1ween {Ke got) 
and {Rub/ton)"' (d ause S). Clauses h.ltther 
stated that any sums demanded in excess of 
USO 3 million may be withheld or deferred by 
Krisenergy until a final judgment or final non· 
appealable award wr.1s published (or an 
agreement reached between Ke-got and 
Rubicon In relarlotl co the dispute). 

• A demand under this Guarantee must be in 
writing and must (amongst othe-r things) be 
accompanied by a calculation of sums 
demanded togethe, with "an-y supporang 
documenlalion reasonably required ro o.ssess 
sach demand" {clause 3). 

The Demand 

In 201 5. Rubicon sent Kegot four invoices totalling 
a llnfe In excess of USO 1.8 milllon. to, works 
Rubicon had organised on the FSO pursu•mt to the 
terms of the charter. Kegot disputed that It was 
liable to pay these amounts under the charter, and 
legal proceedings were commenced between 
Kegot and Rubicon in relalion to the dispute. 
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In the interim, Rubicon made a demand on 
Kriseflergy under the Guarantee for the total sum 
outstanding ullder th<' four Invoices. Krisenergy 
declined 10 pay. I rs reasons included that: 

I. Krlsenergy was only r~uired to pay 
pursuant to clause 5 where liability to pay 
sums had been admitted by Kegot (a,,d o,~ly 
quantum remained In dispute). As liability had 
not been ad mined, Krlsenergy was not 
required to pay. 

2. In any event, the demand wa$ not 
compliant with clause 3 of the Guarantee, and 
therefore, It did not trigger Krisene19y's 
paymen1 obligaric.m. 

Decision 

The CommeJCial Court disagreed With Krtsenergy's 
reasons and dt"cided that rhe demand was valid, 
and that Krisent'rgy was obliged to pay the full sum 
demanded within 48 hour$ (as it did not exceed the 
USO 3 million maximum sum payable on de-,nand 
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undet clause 5). 

The Commercial Court's reasoning is detaiJed 
below. 

(Jl Pa.vment on Demand 

A so-called true guarantee typically imPoses a 
secondary obligation on the guarantor to "see-·to~it" 
that primary obligations under the relevant 
underlying col'tract are performed. The obligation 
on the guarantor ro pay i$ the1e.fore dependenl on 
whether or not there has been a breach of an 
obligation under the underlying contract. Such 
instruments are typically issued by companies that 
have a commercial rclatlonshlpwllh the ptlmary 
obligor, such as pare-nt companies. An on-demand 
bond, on the other hand, ryplcafly Imposes an 
autonomous. primary obligation on the guarantor 
to pay 'on demand' (i.e. upon receipt of a demand 
for payment that is compUant with the terms of the 
bond), regardless of whether liability for breach of 
the undertylng contm<'.'t has be~n es-rnblished. 
These are commonty issued by banks. (For a 
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summary of on-demand bonds and see-to-it 
guararnees. see our Low·No!YQO Aucorldad Del 
Cona/ Qe Pa11amQ v $Q{yr. ~ A I 

In English law, there is a presumption (1he 
'Marubeni presumption')' against construing an 
instrument as an on-demand bond (rather lhan 
merely a see-to-it guarantee) if the party providing 
the 1t,suument Is not a bank or financier. 

Krisenergy accepted that clause 5 made the 
Guarantee. at least in part, an on-demand 
instrument, so there was no need to apply the 
Maf\lbeni preumptlon in order to establish 
whether Krisenefgy had assumed autonomous on• 
demand llabllltles. 

However, Krisenergy sought to argue that: 

• The Marubeni presumption should be 
applied.by onology"when lnrerpretlng the 
scope of such autonomous on~dem(lnd 
liabilities in clause 5. 

• This should lead the court to construe clause 
S restrictively, as Krlsenergy was not a baok. 

• The reference in d ;iuse 5 to"fiobifityin 
respecl of any<1mount(s)" should therefore be 
narrowly construed to only tTigger the 
payment obligation where liability to pay 
sums had been admitted by Kegot {and only 
quanturn remains In dispute). 

• As liability had not been admitted, clause 5 
did not apply. 

The Commercial Court rejected this argument. It 
confirmed that the Marubeni presumption Is 
directed to the question of whether a par1icular 
fns-trument Is an on~demand bond or a see-to•lt 
guaranteE. Ooce the parties accepted that the 
Guarantee was (at least to an extent) an on• 
demand bond. that presumption was spent. 

It then became necessary to lnterpre( the scope of 
clause 5 "simpfybyconfiderin9 the words the parties 
chose 10 use to record rhelr agreement free from ony 
antecedenr presumprion os ro what meaning rhey 
<1re likely ro have, or as rowmtls a wideo, ,,arrow 
constroction~ 

following this approach, the Commercial Court 
considered the words'", •• where theamount(s) 
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demanded ore nor in dispute"in clause 4 as clearly 
referrh,g to disputes as to bath llabmty af~d 
quanrum. Further, that clause 5 captured "what is 
lefr over from CkJuse 4': so that It applled where 
Kegot disputed either liability to pay an amount, or 
where Kegot disputed the quantum demanded. 

The Commercial Court's reasoning was not 
Impacted by a provision In the charter stating that 
"where on irem billed is dispvled in good foilh, iris 
nor payable unrll <1ny dlspuce hm been resolved"'. Just 
because this role- applied to Kegot did not mean 
this needed co appty to Krisenergy as well. In fact, 
the Commercial Court considered tllat it may well 
make commercial sense for a guarantor to be 
obliged to "pay-now-orgue-torer~ even if 1he party 
to the relevant undetlying contract is not, on the 
basis that the guarantor has more cash and c.an 
more easily"wearher rhecash flow Sirain" of making 
an immediate payment. 

!21 CooonllaOI Demand 

Krisenergy also argued that dause 3 of the 
Guarantee. which required a demand to be 
accompanied by"ony SQpporting docQments 
reasor>obly reqvired to ossess such demond', would 
naturally include any documents reasonably 
required to ascertain: 

i. What work had been done (so Krisenergy 
could assess whether that work was within 
the scope of works for which Kegot was liable 
under 1he charter~; and 

ii, whethe, the costs of that work were 
reasonably Incurred, ot were reasonable In 
amount. 

It argued that since such documentation had not 
been provided_, the demand was llOt compliant 
with the terms of the Guarantee, and that Rublcon 
had therefore not validly triggered Krisenergy's 
payment obligation meaning that Kris.energy was 
therefore not required to pay. 

Th~ Commercial Court dlsag,eed. It considered 
that while Kegot would require the documents at 
{I) and (11) above In order to assess the merits of the 
arguments against Kegot, such documents were
not reasonably required by Krisenergy to assess the 
demand. Instead, all that Krisenergy reasonably 
required wete docume,,ts from which Kdsene,gy 
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could quickly find out whether (and to what 
extent) the underlying claim relating to the 
amounts demanded was admitted or disputed by 
Kcgoc 

Furtl'lef, the Commercial Court was "prepared ro 
ossvme wirhovf dec.iding"that Krisenergy also 
reasonably required documents "sufficient to allow 
K,iser,er9y to form o prcvJ5ion<Jf view as to whether o, 
nor thecJoims which give rise to rhe demands ore 
bona fide o.nd nor fraudulent dalms". 

By providing 270 pages of supporting doc\Jlnent.s, 
induding third party invoices, the Commetcial 
Court decided that Rubicon had satisfied the 
requirements of dause 3 and Issued a valid 
demand. 

Comment 

Parent company guarantees am a common featufe 
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in tile oil and gas industry. 

When drafting a guarantee, parties should carefully 
,onslder whether the guarantee Is intended to 
operatE! as a true'sE!e•tO•it' guarantee, an on• 
demand instrument, or, as wa.s unusually agreed in 
this case. both. 

The key dtffe(ence being: 

i, A guarantee usually creates a secondary 
obligation, under which th~ guarantor 
gua(antees the performan<e of a primary 
obli9a1ion under the unde,lylng contract (this 
Is somelimes referred to as a "see roil" 
guarantee). The liability of the guarantor is 
therefore dependent on the performaO(e of 
the primary obligation. Whilst "primary 
obhgornwording. and the in<:lusion of a 
"conversion to indemnity" (which is a very 
common feature of properly drafted 
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guarantees), in such guarantees can result in 
che guarantor undertaking primary 
obligations, the guarantor'.s liab1llty will 
remain dependent oo whether or not thefe 
ha.s been a brea( h of che underlying con1rac:t. 

ii. An"'on-<femand"bond imposes a primary 
obligation on the guarantor to pay (the 
beneficiary of the bond) immediately upon 
rec:eipt of a demand for payment. Payment by 
the guarantor is not contingent on 
performance of the underlying contract or 
p,oof of loss. Typicalty, but subject to the 
express requirements of the bond, a slmple 
statement (usually in a presoibed form) 
delallmg I hat an obligation in the underlying 
contract has been breached and that foss has 
beer) suffered by the beneficiary Is sufficiefH 
to 1rig9er payment. There is no need 10 prove 
either breach or loss. 

On-demand obligations are more typically 
assumed by banks or financial institutions who 
iss1.1e bonds. Howeve,, in this decision the 
Commercial Court ha.s made dear that pa,ent 
companies are able 10 give such "on-demand" 
bonds. Although there is a presumption against 
them doing so, chat is merely a presumption that 
may be displaced by dear words in the Instrument. 

Al such, it is impoftant lllat parent companies 
consider, with care, whether they are seeking to 
g ive a typical parenl company guarantee - or to 90 
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further and create an obligation to pay a sum"on
demand"without any need to lirst satisfy that the 
sum is contractually due under the underlying 
{guaranteed) obligation. 

If a parent company chooses to a»ume such "on· 
demand" obligation.s then. as confirmed by this 
decision, there is no presumption that such tights 
should be interpreted narrowly or restrictively. 

Although this was not an issue in the current case. 
parent companies wishing to assume on-demand 
obligations should also be mindfvl of any 
regulatory regimes that may apply. For example, in 
the United Kingdom, a guarantee that contains 
primary, on,demand, payment obligations and 
that is issued in exehange for payment or a 
premium may constitute a 'contract of insurance' 
under the Financial Services and Markets Act 
(Regulated Activities) Order 2001 (SI 2001/544!. In 
such ci,curnstances, If the guarantor Is not duly 
avthotised by the relevant authorities, it could be 
exposed to criminc}l liabiliry. 

Buhirqn VqntggplntfmqfiQMI PTfLuJ V Kri~eoerqy 
Lrd 120191 EWHC 2012 (Comm) - Before Nicholas 
Vineall QC 1ittin9 a1 Depvty Hi9~ ~QVrt Jv~ge. 

End Notes 

' F,om the jud9mem in Marube,,i H0119 Koog v 
Mango/ion Governmenr{20051 EWCA Clv 395 
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